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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Part [I—The Television Industry 





THURSDAY, SEPTEMBER 20, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
New York, N.Y. 

The subcommittee met, pursuant to adjournment, at 10 a.m, in room 
110, United States Court House, Hon. Emanuel Celler (chairman cf 
the Judiciary Committee), presiding. 

Present: Representatives Celler (chairman), Rodino, and Keating. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel ; Samuel R. Pierce, Jr., associate counsel; and Leonard 
Appel, assistant counsel. 

The Cuarrman. The committee will come to order. 

Our first witness this morning is Mr. Leonard Appel, assistant 
counsel for the committee, who is to present a staff report. 

Before that the Chair wishes to read a telegram received from 
Frank Sinatra, from Las Vegas, Nev.: 

SEPTEMBER 19, 1956. 
Hon. EMANUEL CELLER, 
The United States Courthouse, 
Foley Square, New York. 

DEAR Sir: May I commend you and your committee for bringing to light 
matters that have too long gone unnoticed. I would like to submit the following 
information—information concerning a personal experience involving the ques- 
tion of restraint in the record business: Some years ago I was under contract to 
Columbia Records, a subsidiary of the Columbia Broadcasting System. The 
covering position termed in the record business artists and repertoire man was 
held by one Mitch Miller. Mr. Miller’s basic task was, and is, to designate 
certain songs to be recorded. Before Mr. Miller’s arrival at Columbia Records, 
I found myself enjoying a freedom of selection of material—a freedom which I 
may modestly say resulted in a modicum of success for me. Suddenly Mr. Miller 
by design or coincidence began to present many, many inferior songs all curiously 
bearing the BMI label. I, on my own behalf, to protect my career then and for 
the future, engaged Mr. Miller in a series of discussions concerning the merits 
of the said material against my own choice which by coincidence in each case 
was from the catalog of ASCAP. If you will pardon the expression, Mr. Con- 
gressman, I refused to beat my creative head against the wall. The point Is 
before Mr. Miller’s advent on the scene I had a successful recording career 
which quickly went into a decline. Rather than continue a frustrating battle 
I chose to take my talents elsewhere. 

It is now a matter of record that since I have associated myself with (:pitol 
Records, a company free of broadcasting affiliations, my career is again inan- 
cially, creatively, and artistically healthy. It is my earnest hope that your in- 
vestigations will result in the curbing of practices which create restraint and take 
from the artist those creative freedoms which are so necessary to his talent. 
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In closing, Mr. Congressman, my summation is simply this: My career as a suc- 
cessful recording artist was based on material from the catalog of ASCAP and 
is based on the catalog of ASCAP and will always be based on the catalog of 


ASCAP. 
Iam, 


Very respectfully yours, 
FRANK SINATRA. 


Now, Mr. Appel, will you proceed ? 


TESTIMONY OF LEONARD APPEL, ASSISTANT COUNSEL, ANTI- 
TRUST SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY 
OF THE HOUSE OF REPRESENTATIVES 


Mr. Appet. Chairman Celler and members of the committee, as part 
of the television inquiry in which the committee is currently engaged, 
the subcommittee staff was directed by the chairman to examine the 
position occupied by the Nation’s leading advertising agencies in net- 
work television, as measured principally by the television time pur- 
chased by these agencies on behalf of their clients. 

To initiate this project, in the early spring of this year a question- 
naire was prepared and sent out to the leading advertising agencies. 
I will describe the questionnaire in detail at a later point. I simply 
want to say here that the replies to the questionnaires were collected 
and turned over intact to the Legislative Reference Service of the 
Library of Congress, which was asked to integrate these data in a 
convenient fashion. 

The CHarman. What branch of the Library of Congress? 

Mr. Appev. The Legislative Reference Service of the Library of 
Congress. This research organization was asked to integrate this 
material, which it did, in the form of charts and graphs. What I 
am presenting here this morning, and they are attached as photostats 
to this explanatory statement, are the charts which were returned to 
us by the research staff of trained economists of the Legislative Refer- 
ence Service, I shall simply try to explain very briefly the material 
findings as indicated by these graphs. 

Now in the appendix to this statement, on pages 1 through 9, there 
appear two other tables which are simply extracts of the more sig- 
nificant material that appears in the photostats. They were prepared, 
in collaboration with the Legislative Reference Service, for easy read- 
ing and convenience, and complete the appendix. 

Also in the body of this explanation there are two additional tables 
which were likewise prepared for us by the Legislative Reference 
Service. They relate, as distinguished from the compilation of tele- 
vision time, to the proportion of television billings, that is, the dollar 
volume, which these leading agencies that were selected for study have, 
as compared with the other agencies. 

I would like to submit the explanatory statement and the tables for 
the record at the conclusion of this presentation. 

The Crarrman. They will be accepted. 

Mr. Arret, To begin with, it is a widely accepted axiom in this 
country, as one authority puts it, that: 

Advertising is the arch that supports trade activity in the United States, 
and the keystone of that arch is the advertising agency. 
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According to recent studies, the total value of advertising in the 
United States should exceed $10 billion this year, and this is a figure 
that just about triples the 1946 level. 

The CHarrman. Is that total advertising for all media or just for 
television and radio? 

Mr. Apret. That is total advertising for all media. Now with re- 
spect to television alone, the figure is $1,235 million. That is simply 
television alone out of this total. 

The Cuarrman. That is excluding radio? 

Mr. Apprex. That is correct, sir. That is anticipated for the current 
year and this figure represents an increase of about 20 percent over the 
total volume of television advertising for last year. 

Advertising agencies, it should be noted, are employed by virtually 
all manufacturers and other companies that spend sizable amounts 
for advertising. So far as network television programs are concerned, 
it appears to be the universal practice for an advertising ageucy to 
procure the time for the advertising sponsor. And it is also of 
interest to note that here, as is the case with the various other media, 
the practice is for the advertising agency to contract in its own name 
with the network and thereby assume sole legal and financial respon- 
sibility for payment of the account to the network. 

The CHarrman. That conclusion was reached as the result of con- 
tracts with Nielsen Television Index, first report for January 1956, 
program index, page 64? 

Mr. Arpet. That is correct. And with respect to the manner in 
which the agencies contract with the media, that is supported by the 
studies by experts in the field, which we have consulted, and which are 
set forth in the footnotes. 

In this general frame of reference, it is a remarkable phenomenon 
more recently observed that leading business concerns regard desir- 
able television time as virtually critical in the nationwide promotion 
of their products. With the continuing shortage of adequate tele- 
vision outlets in the important markets of the country, as to which 
there has been frequent testimony before this committee, it is reported 
that advertisers, as one trade journal put it, are still standing in line 
to get into television. It was with this background in mind that the 
study was initiated. 

Now to get to the details. The staff selected the 15 top-ranking 
advertising agencies in the United States, on the basis of the highest 
dollar amount of television billing that the agencies had for the year 
1955. We selected the top 15, who did the most business in dollar 
volume, and then the staff selected 4 representative weeks for analysis, 
2 in 1955 and 2 in 1956. These weeks were July 11 through 17, and 
October 3 through 9, of 1955; January 9 through 15, and February 13 
through 19, of 1956. 

These weeks were considered representative of the entire 8 months’ 
spread that was studied. 

The Cuarmman. Just read the names of those advertising agencies. 

Mr. Appeu. The first 15 advertising agencies are as follows: 

Young & Rubicam; J. Walter Thompson; Batten, Barton, Dur- 
stine & Osborn; McCann-Erickson; Leo Burnett; Benton & Bowles; 
William Esty; Ted Bates; Kenyon & Eckhardt; the Biow Co. ; Comp- 
ton Advertising; Dancer-Fitzgerald-Sample; Foote, Cone & Belding: 
Lennen & Newell; Sullivan, Stauffer, Colwell & Bayles. 
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To conclude, a description of the mechanics of this study—— 

The CHairman. Did you have these figures checked through the 
television networks ¢ 

Mr. Arre.. The figures were not checked through the networks, 
because they are simply dollar-volume figures, and there is no problem 
in getting those. 

‘The Cuatrman. But you did insure the accuracy by means of a 
cross-check ¢ 

Mr. Aprre.. That is correct. We cross-checked the other elements 
of the study by a questionnaire sent to the national television net- 
' works, and we also used 

‘The CHairman. Those were the three television chains / 

Mr. Apret. That is right; NBC, CBS, and ABC were the three net- 
works which received the questionnaire. And to further help mini- 
mize error, use was also made of the Nielsen television index, the Niel- 
sen sponsor index, and some material from Sponsor magazine, which 
is a trade publication. This material was used particularly to check 
on the element of program coverage, which was a factor in this study ; 
that is to say, the number of television homes which could be reached 
by the particular program broadcast. In other words, it is important 
to know not only the flat number of hours attributable to a particular 
advertising agency, but the proportion of television homes in the coun- 
try that were reached. This tactor was carefully considered in the 
study. 

As I have indicated, the Legislative Reference Service of the Li- 
brary of Congress compiled the material which is contained in the 
appendix which you have before you. 

in enumerating the findings of this study we turn first to the pro- 
portion or concentration of television time obtained by the leading 
agencies. 

To begin with, in any comparative analysis of this sort, the quality 
of the time secured is a major consideration; that is to say, the best 
television evening hours up to 11 o’clock which, of course, attract the 
largest viewing audience, are designated by the networks as class A 
time. The eartier hours are classined by the networks as class B and 
class C time. 

The CHarrman. Just tell us what are those class A, class B, and 
class C hours. 

Mr. ApreL, Yes, sir. While there is a slight variation as between 
the networks, in the main, class A time includes 6 to 11 p. m., Monday 
through Saturday, and 5 to 11 p.m.on Sunday. That is class A time. 

Again in the main, class 1 time includes 5 to 6 p. m. Monday 
through Friday, 2 to 6 p. m. on Saturday, and 1 to 5 p. m. on Sunday. 
That 1s the segment known as class B time. 

Then all ot the other hours of the broadcasting day or evening are 
designated class C time. This breakdown is accurately described in 
the footnote which appears on page 4. 

Indicative of the lesser value to the advertiser of the B and C cate- 


gories is the fact that on all 3 networks the rates for class B time are 
Fs 
a 





5 percent of those for class A time, and the rates for class C time 
re 50 percent as much as those for class A time. 

To highlight the findings that are set forth in tables 1 and 2 of the 
appendix: ‘these furnish a breakdown of the information from a 
good many angles that we thought would interest the committee. I 
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turn first to a consideration of class A time, for which as I have 
indicated there is the greatest demand by advertisers. Our study 
shows that 10 of the top 15 advertising agencies that were surveyed 
accounted for about 50 percent of all sponsored class A time on all 
of the 3 networks considered as a whole. The study further indicates 
that 4 of these 15 agencies by themselves had about 30 percent of all 
class A time on all networks. 

The Cuarrman. Who are these advertising agencies: J. W. Thomp- 
son; Young & Rubicam; Batten, Barton, Durstine & Osborne; Mc- 
Cann-Erickson ? 

Mr. Roprno. The footnote on page 5 points out which four are the 
leading advertisers in the field. 

Mr. Apret. That is corerct. On that score we have listed in the 
footnotes as we go along the particular agencies comprising the top 4, 
the top 6, the top 10, and so on. 

I have indicated then that 4 of these agencies, as indicated on ap- 
pendix page 8, table 2, had about 30 percent. Page 8 of the appendix, 
I might interpolate here, considers the percent of concentration time 
for all networks. 

As we have seen here, 4 of these agencies had about 30 percent of all 
such time, and this finding may be considered in relation to the fact 
that there exists today in this country some 3,300 advertising agencies. 

Now, considered in their entirety 

Mr. Roprno. Would you repeat that figure ? 

Mr. Appet. Yes, sir. There are in the country today about 3,300 
advertising agencies. 

Mr. Ropino. Oh, I see; it is stated here. 

Mr. Apret. Then we look at the study with relation to the Columbia 
Broadcasting System. Considering all of the agencies together, they 
had 73.3 percent of all class A time available on the Columbia Broad- 
casting System. That appears on page 1 of table 1 of the appendix. 
Six of the top agencies divided 48.9 percent of this time between them ; 
that is on CBS. 

With respect to the National Broadcasting Co., the top 15 agencies 
had in the aggregate 59.3 percent of all of the class A time that was 
available in the 4-week study. So much for class A time. 

With respect to class B time, 7 of the 15 ranking agencies had about 
50 percent of all of the time of this particular quality that was available 
on all of the networks considered together. That appears on page 8 
of the appendix. 

Next considering class C time, 5 of the top 15 agencies had 41.52 
percent of the class C time available on all 3 networks. 

Turning them to a consideration of class C time on the Columbia 
Broadcasting System, our table shows that 4 agencies of the top 15 
considered, had 52.7 percent of all of the class C time that was avail- 
able on the Columbia Broadcasting System. On this same network, 
the top 15 agencies, considered together, had 78.3 percent of «ll the 
class C time that was available in the 4 weeks study on this network. 

I come now to what is perhaps the most noteworthy part of the 
study. Here we seek to summarize the concentration of television 
time on all of the networks. 

For the convenience of the committee there was prepared a table 
which is simply an enlargement of the material which appears on 











4680 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


pages 8 and 9 of the appendix. I would like to point out from this 
enlarged chart what the study shows. 

The Cuarmman. Is that chart repeated in the study ? 

Mr. Apret. Yes, sir. It appears on pages 8 and 9 of the appendix 
identically as it is on the large chart. This chart shows the percent 
of concentration of television time for the 15 leading advertising agen- 
cies, considering all 3 networks together in a baoeaien by class A 
time here [indicating], class B time here [indicating], class C time 
here [indicating]. After considering these three time categories Sep- 
arately we combine them and consider the proportion which was o 
tained by each of these advertising agencies on behalf of their clients 
for class A, B, and C time lumped together. 

I would also like to explain this column here [indicating], although 
it is virtually self-explanatory and is entitled “Cumulative Percent.” 
Reading down on line 2, opposite agency 2, for example, it shows 18.44 
percent. That means that these top two agencies, J. W. Thompson 
and Young & Rubicam together, had that percentage of the total 
class A time that was available. 

If you want to find out what the first 9 had, you would look at this 
figure | indicating] and observe that the first 9 agencies cumulatively 
had 46.70 percent of all of the class A time available. That is the 
scheme used in this column in each of the four squares. 

I would like to also add, as is set out in the footnote, that the 4 sam- 
ple weeks consisted of 584.6 hours of sponsored television time, con- 
sidered as a whole. Moreover they consisted, in breaking it down, of 
283.3 hours of class A time, 34 hours of class B time, and to 267.3 of 
class C time. That is the totality of hours which the 15 agencies 
spoke for in terms of television time. 

Some of the highlights of this concluding table here [indicating] 
show that 5 of the ranking agencies, considering this square here 
[indicating], in terms of class A, B, and C time together, had at this 
point here | indicating], 31.3 percent of the total—5 of the ranking 
agencies had that. 

Going down the column we find that 10 of the ranking agencies had 
49.54 percent of all of the television time available; then going to the 
bottom of the column, we find that all 15 agencies together had 57.94 
percent of the total time available for these 4 weeks. 

Mr. Roptno. And you say there are 3,300 such advertising agencies? 

Mr. Arret. Yes, sir; that is the approximation. 

Mr. Keatrng. You mean in all cities throughout the country ? 

Mr. Arpen. Yes, sir; that is correct, for the Nation. 

Mr. Kratrne. This is the total time of all stations, both affiliated 
with networks and independent ? 

Mr. Arrer. Mr. Keating, the study reflects only the total network 
time; it does not consider time procured locally. 

Mr. Keatrnc. Well, how many of those 3,300 buy any network 
time ? 

Mr. Appew. I do not have the figure, but that is an important point. 
Certainly a comparatively small portion, I would suppose. 

Mr. Keatrne. Do you think more than a hundred? 

Mr. Appen. I would doubt it. I would think though that many 
more aspire to, and the field is theoretically open for them to get into 
the business of procuring network television time. 
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Mr. Keatrne. Well, you know, in other words, this is the choice net- 
work television time? 

Mr. Arrex. That is correct. 

Mr. Keatrne. But as for network time, the only people interested 
in it are national advertisers? 

Mr. Arpet. That is correct. 

Mr. Keatrne. And any locally advertised product would ordinarily 
not be advertised on the networks, I do not suppose. 

Mr. Appetit. A more definitive figure was unhappily not available. 
We did not have the figure representing the number of advertisin 
agencies which deal in or which it would be expected would dea 
exclusively in network television time. Therefore, we simply took the 
figure for the entire country which was set out in the reference works 
we consulted. However, the point is well taken that a smaller number 
of agencies would be concerned with procuring network television 
time. 
Mr. Roprno. That $1,235 million figure that you mentioned at the 
beginning of your statement is for all television time, regardless of 
network ? 

Mr. Appet. That is right. 

Mr. Roprno. That is network also? 

Mr. Apret. Yes, sir. 

In one of the tables, because we did not get the network figure of 
television billings for 1955, we had to use the total television billings; 
actually we have accounted for the use of the larger figure in the 
total, as I will explain in just a moment. 

Mr. Keatinea. Is this Benton & Bowles that has the largest time, 
is that the former Senator from Connecticut ? 

Mr. Arpeu. Yes, sir. 

The Cuarrman. One was a former Senator, the other a former 
Governor. But they have no connection, as far as I understand now 
with that firm; is that correct ? 

Mr. Appret. I think that information is correct, that the agency 
that bears their names has long since been sold by them and is owned 
by others. 

Mr. Keartne. Well, they still use that name. They must have 
pretty strong connections with the networks. They would not 
abandon those names if they did not have some interest. 

The Cuarrman. All Democrats have good names and good repu- 
tations. 

Mr. Roprno. Before you proceed, however, thet $10 billion figure 
represents a total value of all advertising, regardless ? 

Mr. Arret. All advertising, that is true. That is the amount which 
will be spent on all advertising in this country this year. 

Mr. Roprno. And this other figure now, this $1,235 million, is for 
network television ? 

Mr. Apret. Network television alone. 

Mr. Roprno. I just wanted to get that straight. You see the rea- 
son I question you is because your statement shows it increased 20 per- 
cent over the total volume of television advertising. 

Mr. Arret. Mr. Rodino, I have to revise my remarks on that. The 
$1,235 million is all television and not network television alone. The 
only point on which we were able to get the figure for network tele- 
vision alone was when we queried the advertising agencies as to their 
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billing for January of this year. That figure appears in table B on 
page 10, where we break down the percentage of billings which each 
had of the total network television billing. 

Mr. Ropino. Now, you do have a figure for total network television 
time ? 

Mr. Arrev. Yes, sir, for January of 1956. 

Mr. Roprno. Do you have that figure available / 

Mr. Appet. Yes, sir. For January of 1956 the total gross dollar 
ralue of network television time for all agencies was $38,876,756. 
That is for the 1 month and represents network television time. 

Mr. Ropino. For a 1-month period ¢ 

Mr. Appen. Yes, sir. But the earlier figure, the $1,235 million is 
the estimate for all of television, including locally procured time as 
well. 

Mr. Roprno. I knew that network television had a good deal of 
advertising, but I wondered if it could be that figure ? 

Mr. Apret. It might be well to have the figure for a previous year. 
All television billings in 1955 totaled a little over a billion dollars. 
It was $1,005 million. That appears on page 9, at table A. That is 
all television billing in 1955. That was the total including local as 
well as network television. I will come to that in just a moment. 
I simply wanted to point out before leaving this concentration of time 
phase of the study, that in terms of the findings that were described 
in connection with that chart, in round numbers, it may be concluded 
that 5 of the ranking 15 agencies were able to secure almost one-third 
of all television network time available in the 4 weeks we studied. 

Mr. Ropino. Do you have those five on that list ? 

Mr. Apps. Yes, sir, they are set out, and also set out in the footnote 
on page 7. I could read them, if you wish. 

Mr. Keatine. The top five in your fourth chart ? 

Mr. Arpet. That is right. 

Mr. Roprno. Yes. I see them now. 

Mr. Appet. That is right. Benton & Bowles, Young & Rubicam, 
J. W. Thompson, William Esty, and Biow. Those five we say in 
round numbers were able to obtain almost one-third of the total net- 
work television hours that were available in the period studied. 

Mr. Keating. All right. J. W. Thompson’s principal office, I be- 
lieve, is in Philadelphia. 

Mr. Apren. I am not sure. I thought it was New York. They 
are a worldwide organization; I assumed New York was their head- 
quarters. 

Mr. Keating. Perhaps. Are they all New York agencies? 

Mr. Appex. I cannot answer that offhand, but my impression is 
ves, but I cannot answer that firmly. But all of the correspondence 
was directed to New York with respect to these agencies as their cen- 
tral headquarters, although they are nationwide, and some worldwide. 

Then we go on to show that the entire list of 15 agencies, again in 
that lower righthand square, accounted for on behalf of their clients, 
almost three-fifths of the total television time available in the 4 
weeks representative period that we studied. Those are round num- 
ber figures indicating 

Mr. Keatinea. The top 10 are about one-half ? 

Mr. Arren. That is exactly right. 
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Mr. Keartine. And that is very interesting, but I think the sig- 
nificance of it would be dependent in large measure on how many 
agencies actually, competed for network time, as opposed to other 
time. I mean, in my own city of Rochester I think perhaps there is 
1 agency, possibly 2, that have more or less national business and who 
deal in national advertising, but I suppose there are dozens of adver- 
tising agencies which do a local business, some of them very successful. 

Mr. Aprrew. Yes, sir. Well, perhaps as a supplement to this and 
for inclusion in the record, we can seek to find the more significant 
figure. 

Mr. Keatine. If you could I think that would be helpful and add 
significance to the figures, either one way or the other. 

Mr. Appr. Yes, sir. As I say, we did not find any such figure 
available and therefore used the next best thing. However, the study 
as I go further, may suggest that the larger agencies perhaps are in a 
better position to deal on behalf of their clients for network time. 
But that is a conclusion for the committee. You may wish to think 
along those lines in connection with the facts brought out by the 
other phase of the study which follows and some of the concluding 
comments. 

Mr. Roprno. Well, does your study of correspondence reveal 
whether those 3,300 were being contacted ? 

Mr. Apre.. Mr. Rodino, we did not contact more than 15 agencies. 
We simply selected the top 15 and sent the questionnaire to them. 

Mr. Keatinc. How did you know they were the top 15? 

Mr. Apre.. These are data that appear in a number of trade jour- 
nals. We have indicated in the footnote the name of the trade journal 
which sets forth these data. Each year there is an accounting made 
and the agencies are ranked in the order of the total dollar volume in 
billings which they accounted for in that year. 

Mr. Keating. Is their address given? 

Mr. Appex. Yes, I believe it is in the journal. Our source of in- 
formation for the 15 leading agencies in 1955 was the December 12, 
1955, issue of Broadcasting & Telecasting. That is indicated in the 
footnote here to the table on page 9, and indicated elsewhere as well. 
1 think that there are other sources that likewise do the same job of 
listing the agencies for the year in the order of their billings, and I 
think there is probably no disagreement on that score. 

Mr. Keating. Did you find any of these top agencies in Newaark, 
N. J.! 

Mr. Apret. I am rather at a loss as to the headquarters address, but 
I rather think they were all in New York City. 

Mr. Ropino. Well, they may be out of Newark, N. J., but they 
probably have other addresses. 

Mr. Aprev. Before turning, then, to the dollar volume phase of this 
study, I would like to suggest another factor which I have not gone 
into at length in the summary, and that is the factor of program 
coverage. 

If an advertising agency were to procure a significant number of 
hours of network time, and if you assumed that for some reason or 
other the time was not cleared on the networks and only a few of the 
affiliates of the particular network received that particular program, 
the hours figure would be less meaningful ; in other words, there would 
not have been, in that hypothetical case, a substantial percentage 
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of program coverage. That is, that particular program could not have 
reached a significant percentage of television homes in the Nation. I 
simply cite that hypothetical example to indicate that we had to con- 
sider in this study, along with the number of hours, the factor of pro- 
gram coverage; in other words, how many television homes in the 
Nation could be reached by these particular programs represented by 
this number of hours. 

We have done that, and that information is set forth with consider- 
able specificity in tables 3 and 4. A glance at those indicates what we 
have done. This program coverage figure as I indicated, was cross- 
checked by the Nielsen Television Index, which sets forth the research 
results of investigators who seek to ascertain percentage of television 
homes reached by the particular program in question. 

In tables 3 and 4, which are the photostats, the coverage figure is 
shown in a separate column. I will be very brief about this. In still 
another column on those tables, which the committee may wish to 
examine at its leisure, there is set forth another figure ee 
the total number of hours for each advertising agency in each category 
of time, multiplied by the average percentage of program coverage, 
so that the product of these figures gives you a check on the factor of 
program coverage and number of hours combined. 

I simply leave the factor of program coverage with this observa- 
tion: As shown particularly by table 3 in the appendix, the average 
program coverage of the agencies which were studied was higher 
than that of the agencies other than the top 15 who dealt in network 
television business. That is to say it was 84 percent as an average 
overall figure for the first 15 agencies, as compared with 81 percent 
for all other agencies than the leading 15. 

Again, with reference to the Columbia Broadcasting System, the 
figure for average program coverage for these leading 15 agencies 
was 85 percent; on NBC it was 86 percent and, indeed, for class A 
time on NBC the figure was 90 percent. The photostats which you 
have before you will show that the factor of program coverage was 
very high in connection with the hours which were procured by the 
leading agencies, and this factor was considered in every conceivable 
way in those tables. But I simply did not want to take the time of 
the committee to get into that aspect here. 

My. Kratrne. Are most of these advertising agencies corporations 
or partnerships ? 

Mr. Arrex. As far as I know, they are corporations, but again I 
cannot answer that with assurance. 

Mr. Kratrna. Are there interlocking directors between them and 
the networks ? 

Mr. Arret. We have no information to indicate that, sir. 

ne then, to the other phase of the study, and I will try to be 
very brief about this, the questionnaire also included the factor of 
the dollar volume of television billings done by the leading agencies. 
We asked them to set forth with reference to the month of January 
1956 the total volume of their television billings, as well as the total 
amount of time that they had obtained for clients in that particular 
month. This information is summarized in table B which appears 
on page 10. 

Now, as background for that, we have table A which appears on 
page 9. ‘Table A sets forth, in the order of volume done, a list of these 
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15 agencies. It shows their television billings in millions of dollars 
for the year 1955 and the figure over at the right shows the percent 
which the television billings for each agency represented of the total 
amount of television billings for 1955. 

Here I come to a factor which Mr. Rodino brought up, that should 
be mentioned here. We were able to obtain at this point, for 1955, 
— the figure for all television billings, network and nonnetwork. 

aturally, the total figure for network television billings for 1955 
would be less, and by the same token the percentage of television 
billings which each of these 15 agencies had of the total network 
television billings would be higher than that which is indicated in the 
right-hand column. Nonetheless, the figure which we have come out 
with is this: That the top 15 agencies in 1955 had 48.64 percent of 
the total dollar volume of all of the Nation’s television total billing 
that year. That is simply background to consider the next table, 
which appears on page 10. 

Here again we have ranked the agencies in the order of their 1955 
precedence, but we have also set forth for 1 month in 1956, at page 10, 
the total gross dollar value of television billings which each of these 
agencies had; then in the column at the right we have set forth the 

ercent of the total gross dollar value for all advertising agencies. 
n other words, how much Young & Rubicam, which leads the list, 
had of the total gross dollar value of all network television billings 
that all advertising agencies had. Here the figures are precise be- 
me we are considering percentages of total network television 
illings. 

Our compilation for that month shows that the top 15 agencies 
had television billings in excess of $21 million. 

Mr. Keatine. That is in 1 month? 

Mr. Arret. Yes, sir;thatisin1l month. This figure represents over 
half, or 54.48 percent, of the total gross dollar value of network tele- 
vision billings done by all advertising agencies. I think that it is 
interesting to note also that the 15 agencies which we list in the order 
a 1955 precedence in the main retain that same priority in 
table B. 

There is, as the committee will note, some slight shifting in this 
priority, but in the main they line up very much in the order of their 
total 1955 dollar billings. 

Mr. Keattne. Yes; almost exactly. 

Mr. Apret. Almost exactly. There are some slight shifts, as you 
will note. 

Mr. Kratine. Down toward the end—the first 10 are just the same. 

Mr. Appet. Well, I think, sir, toward the middle: Benton & Bowles 
had more than the two agencies which are listed above it in table 2, 
that is the fourth and fifth agencies. 

Mr. Keatine. Isee. They are not in order, then? 

Mr. Appet. There is some slight shifting around for the particular 
month, but in the main they hold the same lineup, so to speak, as they 
had for the entire year 1955. 

Mr. Kratine. Now, I presume it would be no understatement to say 
that there is competition between these 15 top advertisers ? 

Mr. Appex. I think that is correct. 
Mr. Krattne. Of what might be called a vigorous type? 
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Mr. Arret. I simply set forth these conclusions, sir. We were 
limited to do this stalls which we did. 

Mr. Kratina. It is very interesting. 

Mr. Appev. It is for the committee to examine and draw its own 
conclusion, but I would like to point out that other studies confirm the 
0int I was just making; that is, that there has not been much shifting 
in the past few years as between the top agencies. __ 

For example, the top 10 agencies, as pointed out in Business Week, 
have held that priority for some time; in fact, I have set forth on page 
10 here a little extract from this article. The editors of Business 
Week point out, that the Nation’s biggest advertising agencies are not 
only getting bigger by the minute, but they are also getting a bigger 
share of the overall business. The editors reference is also made to the 
latest study of advertising agencies which had yearly billings of $10 
million or more conducted by the publication, Advertising Age. This 
study shows that the big four agencies—and those are the four which 
lead the list set forth in the lower right-hand corner of that chart— 
the Big Four last year accounted for $90 million in new billing by 
themselves. These agencies are J. Walter Thompson, Young & Rubi- 
vam, MeCann-Erickson, and Batten, Barton, Durstine & Osborn. 

Mr. Keatina. Are they called the Big Four? 

Mr. Arren. Well, simply by the editors of Business Week. 

Mr. Keatina. Oh. 

Mr. Aprex.. And they were responsible for something like 25 percent 
of the new billings, of the entire $10 million or over group. I would 
just surmise that perhaps this group study would represent those who 
deal in network television, but that is simply a surmise. So much for 
that study. 

Then I would simply, in leaving this before the committee for its 
own evaluation and conclusion, like to make 1 or 2 further comments. 

In alining the results of our study with the current trend, the recent 
observations of one authority who has written a recent and well- 
thought-of book in the field, is this: He seeks to explain the tendency 
in the agency business, and I am quoting now from him, “as in other 
forms of business for the large agencies to become larger.” This, he 
says, is because of their great resources of talent and experience, their 
financial strength, and their great prestige. He points out that many 
advertisers take pride in having their accounts handled by well-known 
advertising agencies. This naturally benefits the larger concerns. 

That I take it, Mr. Keating, is perhaps related to your thought as 
to which do network business and which do not. 

Mr. Keratine. Well, it is the same idea as to lawyers. Some clients 
like to be represented by a large firm, like that of my colleague here, 
Mr. Celler, as a matter of prestige, rather than by some one lawyer. 

The Cuarrman. I understand that the gentleman from New York, 
who comes from Rochester, has become my press agent and I hope I 
am not going to get a bill for this. 

Mr. Aprew. I have simply one final comment, and I think it might 
be interesting 

The Cuatrman. Is that last statement you read about many adver- 
tisers taking pride in having their accounts handled by well-known 
advertising agencies, a statement by Roger Barton ? 

Mr. Appen. Yes, sir, that appears in his book published last year, 
entitled “Advertising Agency Operation and Management,” a book 
which is used as a reference and a text. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4687 





The Cuairman. Is that the Barton connected with Business Week ? 
Mr. Arve... I don’t know. I do not believe so. 

The Cuarrman. Or is that the Barton with the advertising firm? 

Mr. Appex. As far as I know it is neither. I know that this par- 
ticular gentleman teaches a course at Columbia, but just at the moment 
I do not have his biography with me. 

The CHairman. You have another interesting statement on page 12. 
Will you read it, please ? 

Mr. Appen. Yes, sir. 

Finally, one comment that I think is useful in evaluating the re- 
sults of this study, is that it is very useful to bear in mind, the role the 
advertising agency has assumed in the modern business structure. 
It is important to note that advertising agencies are no longer merely 
creators of copy. In the thirties that was a prime function, but today 
their television departments may include experienced producers and 
directors of Broadway shows. They do extensive research. 

The Cuatrman. You say those who have experience in Broadway 
shows. What does that mean ? 

Mr. Apret. Well, I simply meant that those who had had successful 
experience in producing plays on Broadway and musicals have been 
recruited by some of the large agencies to contribute their talents 
to the television department of the agencies, which is a large func- 
tioning department all of its own. 

The Cuatrman. You mean the agencies participate in the produc- 
tion of television shows? 

Mr. Arret. That is correct. 

The Cuairman. Actually helping to direct those shows ? 

Mr. Arrrt. I think that is substantially correct, and they advise 
on the type of show to be created and so on. 

In addition to that function, the agencies now undertake extensive 
market research and they also go into the field of public relations. 
These services are now included. And beyond that, it is said that the 
agency may go further and assist a client in selecting key personnel 
such as an advertising or marketing manager, and in actually helping 
to design the product. 

The Cuatrman. What do you mean by that, change the container 
from a glass bottle to an aluminum can, or something ? 

Mr. Aprext. That I think would be part of it. It might also go 
further, into functional design, but I would not be certain of that, 
sir. I think perhaps the designing aspect would be that which re- 
lates more directly to selling; that would be the packaging. 

The agency also helps in planning overall sales strategy. In other 
words, advertising agencies currently participate in other areas that 
are far removed from the conventional scope of the advertising agency 
as it functioned a few decades ago. That, Mr. Chairman, concludes 
the summary of the findings which were represented in the four tables, 
and I understand they will be taken into consideration by the commit- 
tee. 

The Cuatrman. Do you have a page in your report which contains 
that chart ? 

_ Mr. Apret. Yes, sir. That appears on pages 8 and 9 of the appendix, 
just as it appears on the chart. 
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The Cuamman. The Chair wishes to offer thanks to you for your 
painstaking efforts and for your very succinct résumé of the report 
that you submitted to the committee. ; 

The Chair wishes to state that if any advertising agency feels it 
should counter any remarks made by the present witness, the commit- 
tee would welcome its coming here and testifying. It could testify as 
to anything related to this report which is entitled “Proportion of Net- 
work Television Time and Billings Obtained by the 15 Leading Ad- 
vertising Agencies.” 

Do you have any questions? 

Mr. Matetz. No, sir. 

(The material submitted by Mr. Appel is as follows :) 


Basis AND SCoPE OF THE STUDY 


As part of an overall investigation of antitrust and monopoly problems in the 
telecasting industry undertaken by the Antitrust Subcommittee of the House 
Committee on the Judiciary, the subcommittee staff was directed by the chair- 
man to examine the position occupied by the Nation’s leading advertising agen- 
cies in network television, as measured principally by the television time pur- 
chased by these agencies on behalf of their clients. 

It is a widely accepted axiom that “Advertising is the arch that supports trade 
activity in the United States, and the keystone of that arch is the advertising 
agency”. According to recent studies, the total value of advertising in the United 
States should exceed $10 billion this year, a figure that is about triple the 1946 
level.? It is estimated that television will account for about $1,235 million of 
the grand total, an increase of about 20 percent over the total volume of televi- 
sion advertising for 1955.° 

Advertising agencies are employed by virtually all manufacturers and other 
companies that spend sizable amounts for advertising. So far as network tele- 
vision programs are concerned, it appears to be the universal practice for an 
advertising agency to procure the time for the advertising sponsor.‘ Moreover, 
here, as with the various other media, the practice is for the advertising agency 
to contract with the network in its own name and thereby assume sole legal and 
financial responsibility for payment of the account to the network.’ 

In this context. the critical importance with which desirable television time is 
regarded by leading business concerns for the successful promotion of their 
products is one of the remarkable phenomena of recent times. With the con- 
tinuing shortage of adequate tedevision outlets in the important markets of the 
country,” it is reported that “advertisers are still standing in line to get into 
TV.”* It was against this background that a staff study was undertaken to 
determine the position of the leading advertising agencies in network television 
broadcasting. 

Selected for study were the 15 top-ranking advertising agencies in the United 
States, so determined on the basis of the highest dollar amount of television 
billings in the year 1955.° 

Four representative weeks were designated for analysis: July 11 through 17, 
1955; October 3 through 9, 1955; January 9 through 15, 1956; and February 13 
through 19, 1956. Each of the 15 leading advertising agencies was asked to 


inn aoe Bogen, Advertising Agency Operations and Management, New York, McGraw- 
i vovo, DP. Lt. 

2 Fortune, September 1946, p. 107. 

* Television Digest, vol. 12, No. 36, pp. 1-2. The 1955 total for television advertising 
was about $1,025,300,000 (estimate prepared by McCann-Erickson, Inc.). 

* Replies from the networks to the subcommittee questionnaire, infra; see also e. g. 
Nielsen Television Index, First Report for January 1956, program index, p. 64. 

5 Roger Barton, ibid., pp. 11, 315. 

* Transcript of Television hearings, Antitrust Subcommittee, House Committee on the 
Judiciary, June 28, 1956, pp. 150-151. 

7 Sponsor, April 2. 1956, P. 26, Fortune, September 1956, pp. 234—245. 

8 As reported in the trade journal, Broadcasting, Telecasting, vol. 49, No. 24. December 
12, 1955, p. 28. The ranking agencies were: Young & Rubicam; J. Walter Thompson; 
Batten, Barton, Durstine & Osborn; McCann-Erickson; Leo Burnett; Benton & Bowles: 
William Esty: Ted Betes; Kenyon & Eckhardt; The Biow Co.: Compton Advertising; 
Dancer-Fitzgerald-Sampic ; Foot, Cone & Belding; Lennen & Newell; Sullivan, Stauffer, 
Coldwell & Bayles. 
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submit, with respect to each day of the week included in these sample periods, 
the following information: 

The name of each client for whom television network time was procured; the 
particular hour or part of the hour so sheduled for that client; and, for each 
specific program, the name of the network and seope of network coverage involved. 
In addition they were asked for the total quantity of television time, stated in 
terms of class A, class B, and class C quality, purchased on behalf of their 
clients from each of the major networks during the month of January 1956, as 
well as the gross dollar value of the time so purchased. 

To help insure accuracy by means of a crosscheck, a questionnaire was also 
addressed to the three national television networks (the Columbia Broadcasting 
System, the National Broadcasting Co., and the American Broadcasting Co.). 
And, to further minimize error particularly with respect to the extent of program 
coverage (i. e., the percentage of TV homes in the Nation reached by the pro- 
gram in question), the staff utilized program listings and other data compiled in 
the Nielsen Sponsor Index, the Nielsen Television Index, and by Sponsor maga- 
zine, a trade publication. 

The data contained in the answers of the advertising agencies and the net- 
works were turned over to the Legislative Reference Service of the Library of 
Congress, where they were compiled and tabulated by trained economists 
(Appendix, tables 1, 2, 3, and 4). 

There follows a description and summary of the correlation so prepared. 


ENUMERATION OF FINDINGS 


Proportion of television time obtained by the leading agencies 

In any comparative analysis of television time obtained by the leading adver- 
tising agencies, the quality of the time secured is a pivotal consideration. The 
prime evening hours—that is, up to 11 o’clock—which, of course, attract the 
largest viewing audience, are designated by the networks as class A time.® The 
earlier hours are accordingly classified by the networks as class B and class C 
time. 

Indicative of their lesser value to the advertiser is the fact that on all 8 net- 
works, the rates for class B time are 75 percent of those for class A time, and 
the rates for class C time are 50 percent of those for class A time. 

Turning first to a consideration of the prime evening hours of television broad- 
casting, for which there is the greatest demand by advertisers, the study reveals 
that 10 of the top 15 advertising agencies surveyed accounted for about 50 per- 
cent of all sponsored ™ class A time on all the networks considered as a whole 
(table 2, appendix, p. 8).* Moreover, 4 of these agencies had about 30 percent 
of all such time (table 2, appendix, p. 8).“ This may be considered in relation 
to the fact that there exist today in this country some 3,300 advertising agencies.“ 

Considered in their entirety, the top 15 agencies studied had 73.3 percent of 
all class A time available on the Columbia Broadcasting System; 6 of the top 
agencies divided 48.9 percent of this time between them (table 1, appendix, p. 
1).¥ And with respect to the National Broadeasting Co., the top 15 agencies had 
59.3 percent of all class A time (table 1, appendix, p. 4). 

With respect to class B time, 7 ranking agencies had 50.3 percent of all the 
on of this quality on all the networks considered together (table 2, appendix, 
p. 8). 


*On CBS and ABC, class A time includes 6 to 11 p. m., Monday through Saturday, and 
5 to 11 p. m. Sunday ; on NBC it is 6 to 11 p. m., Monday through Friday, and 5 to 11 p. m., 
Saturday and Sunday. 

7° Class B time includes 5 to 6 p. m., Monday through Friday, on CBS and NBC. The 
same holds true for ABC in certain markets. (For the purposes of this study, no dis- 
tiction has been made on this score for ABC.) Class B time also includes 2 to 6 p. m., 
Saturday, on CBS and ABC, 1 to 5 p. m. Saturday on NBC, and 1 to 5 p. m. Sunday on each 
of the 3 networks. Class C time includes all time other than that classed as A or B time. 

The percentage relationships discussed are on the basis of the network time available 
for advertising sponsorship. 

221. J. W. Thompson; 2. Young & Rubicam; 3. Batten, Barton, Durstine & Osborn: 
4. McCann-Erickson ; 5. Benton & Bowles; 6. Kenyon & Eckhardt; 7. William Esty ; 8. Sul- 
livan, Stauffer, Colwell & Bayles; 9. Lennen & Newell: 10. Biow. 

#31. J. W. Thompson; 2. Young & Rubicam; 3. Batten, Barton, Durstine & Osborn; 
4, MeCann-Erickson. 

14 Fortune, September 1946, p. 224 ; Roger Barton, op. cit., p. 2. 

%1. Young & Rubicam; 2. McCann-Erickson: 3. Batten, Barton, Durstine & Osborn: 4. 
William Esty; 5. J. Walter Thompson ; 6. Biow-Beirn-Toigo. 

#1. Dancer-Fitzgerald-Sample: 2. Ted Bates: 3. McCann-Erickson: 4. Kenyon & Eck- 
hardt; 5. Young & Rubicam; 6. William Esty; 7. Sullivan, Stauffer, Colwell & Bayles. 
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Considering next class C time, 5 of the top 15 agencies had 41.52 percent of 
the class C time on all 3 networks (table 2, appendix, p. 9)." Four agencies of 
the top 15 considered had 52.7 percent of all class C time on the Columbia Broad- 
casting System (table 1, appendix, p. 2).~ On this same network, the top 15 
agencies had 78.3 percent of all class C time. 

From the standpoint of all television advertising time available (the totality 
of classes A, B, and C time on the 3 networks), 5 of the ranking agencies had 
31.30 percent of the total; 10 had 49.54 percent ; ” and the top 15 agencies had, 
in the aggregate, 57.94 percent of the total (table 2, appendix, p. 9). In round 
numbers then it may be concluded that 5 of the ranking agencies were able to 
secure almost one-third of all television network time available and that the top 
15 agencies by themselves accounted for almost three-fifths of this time.” 


Percentage of television billings done by the leading agencies 

It is of interest, also, to view comparatively the dollar volume of television 
network business handled by the 15 leading advertising agencies. In table A, 
set forth below, these agencies are listed according to the volume of their tele- 
vision billings for the year 1955. The table also shows the percentage relation- 
ship between this figure and all 1955 television billings for the entire country. 


TABLE A.—The 15 leading advertising agencies in terms of television billing in 

















1955 
Television | Percent ofall 
billing ! television 
(millions of billing 2 
dollars) 

I AN nnn onda nma hee eEeke dak deacthalbebab dknatdtkiow 60 5.97 
J. Waiter Thompson. ................ a 53 5. 27 
Batten, Barton, Durstine & Osborn - ° 49.5 4. 93 
CN on ia Sanus ch etal eeduacanieiis seta eebataitaace ie olkre- a iacien 49.5 4.93 
a 36.3 3. 61 
GEE NINO SS iiss odin Dabs adrian dlc enetabscckbh<Gbenhen<siepakin 35 3. 48 
a de a i eg ce ae a ae 35 3. 48 
tte a RIL ENTRIES EE TEAS I IRS BE Ni EE, la a Ry ES 30 2.99 
nnn Ge MINIS. 2 cdo0 As outils chp eemaueee en ocicailet deen tee Cennwane 30 2. 99 
RR IEEEL © CUED hn chang deihidnnibacds debahastacenatae ee dekdsibepabes nies 25 2. 49 
EEL LIE SE COLE LIE LG AT OLE BA TOS 21 2.09 
nN LTO NE ie ih RMON EL EAE | 17 1.69 
ey SHED Ue INE fo oo on von coe oe coco aten sh barel date etches homoane 17 1.69 
Ee TEN iiss ho < bh ng adc Seecdabebbgin deus gcelebudscnanebuaes 16 1. 59 
ne MRO, RUGGED EE TIN oo i cic caniimdcenentnnnionstanaabe 14.5 1.44 
add nck Wed Cnn dabink decbiadiodeaknnaek ee edsnaelidedde tidbacoatt 488. 8 48. 64 


1 Broadcasting-Telecasting, vol. 49, No. 24, Dec. 12, 1955, p. 28. 
2 All television billing in 1955 totaled $1,005 million (Television Information Bureau). 





71, Benton & Bowles; 2. William Esty; 3. Leo Burnett; 4. Biow; 5. Young & Rubicam. 

181, Benton & Bowles; 2. William Esty; 3. Leo Burnett; 4. Biow-Beirn-Toigo. 

Ph 1. Benton & Bowles; 2. Young & Rubicam; 3. J. W. Thompson; 4. William Esty; 5. 
1oW. 

201. Benton & Bowles; 2. Young & Rubicam; 38. J. W. Thompson; 4. William Esty ; 
5. Biow: 6. Leo Burnett; 7. Batten, Barton, Durstine & Osborn ;, 8. McCann-Erickson ; 9. 
Dancer-Fitzgerald-Sample ; 10. Kenyon & Eckhardt. 

21In the interests of simplifying this narrative summary of the appended statistical 
tables, the percentage relationships discussed have been in terms of number of hours only, 
without mention of the extent of program coverage involved. 

However, the factor of program coverage was an integral part of the study and may be 
seen at a glance by inspection of tables 3 and 4 (appendix). Program coverage is defined 
in such services as the Neilsen Television Index as the ‘‘number of TV homes that are able 
to receive the program over one or more of the station facilities used (whether VHF or 
UHF)— in percent of total United States TV homes.” 

In tables 3 and 4, this percentage figure is shown in a separate column. In still another 
column there is set forth a figure representing the total number of hours for each adver- 
tising agency (in each time category) multiplied by the average percentage of program 
coverage attributed to the particular programs involved. The resulting figure provides 
a check to determine whether comparatively full coverage existed with respect to the hours 
bought by the leading agencies surveyed. As shown particularly by table 3 (appendix), 
the average program coverage of the agencies studied was higher than that of the agencies 
other than the top 15 studied (84 percent for the first 15 agencies as compared with 81 
percent for all agencies other than the leading 15). On CBS, the average program 
coverage for the leading 15 — was 85 percent, and on NBC, this figure was 86 
percent. For class A time, the average program coverage figure for the 15 agencies 
reached 90 percent on NBC. 
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It may be seen that the leading 15 agencies had 48.64 percent of the Nation's 
total television billings.” 

In table B, set forth below, in which the agencies are again listed according 
to their 1955 ranking, there is shown the dollar volume of billing done by each 
agency for the month of January 1956, as well as the percentage relationship 
which that figure bears to the total television network billings of all advertising 
agencies for that month. 


TaBLE B.—Amount of network television billing done in January 1956, by the 
15 leading advertising agencies 


| 


| Percent of 

















| Total gross | total gross 

Advertising agency } dollar value | value for all 

| | advertising 

- | agencies ! 
| aunties ol niensttieaiteaerinapintinpnaiein 

| 

Fi ir dln dics. occ cosa 205 ke Mod tatetien 2, 929, 548 | 7. 54 
J. Walter Thompson. Seiliaicsisiielaaten Sjanpasbsinoteiste alana | 2, 426, 962 6. 24 
Batten, Barton, Durstine, ‘& Osborn ___- cael ean 2, 090, 993 5. 38 
MeCann- Erickson________. neitaeaminkaaiacina ; sakes 1, 620, 531 4.17 
oh in Le cmenngakbbaanvens aitichsawelighineax Sinks 1, 638, 059 4.21 
Benton & Bowles : avescceuaeeibloes=. | 2, 050, 008 5.27 
William Esty___.- Shwe san a a datalumnen wie ane 1, 813, 822 4. 67 
TP Tis «hc senteen<s ni dciemepanp ites ax ciwwenik Riana aientaeieaats | 822, 500 2.12 
pO Ee Si i ac a aaa es 1, 230, 337 3.16 
Te BE ican access scudebsquatence zs jobieoniehwe 1, 484, 732 | 3.82 
Seem edacniene a ee 671, 282 | 1.73 
Nn a on salting in NIRA 687, 189 1.77 
Oe ee iia ce adinkn ualawim wainisl Wivie 4 akerereig wa nenaiaeiieie aunts | 551, 531 1.42 
Pants, Comes, Mee. «5. 5 5c n nn conn enn nkn ns aa ee | 427, 169 1.10 
Sullivan, Stauffer, Colwell, i ME <i2< ante ontiuny sncneieinamaiidanbte 734, 155 1.89 
RO oe ee dn nc cin donna edenpuniagelaginaameaaanentmentin | 21,178,818 54. 48 





1 Total gross dollar value of network television illing for all oiiiiiiiien agencies for Seienen: 1956 was 
$38,876,756 (Publishers Information Bureau. 271 Madison Ave., New York 16, N. Y.). 


Thus for the month January, 1956, the billings of the 15 leading agencies had 
a gross dollar value of over $21 million and represented 54.58, or more than 
half, of the television network billings of all advertising agencies in the Nation 
for that month. It may be seen also that for the first month of 1956, the leading 
15 agencies held, in the main, the same order of precedence measured by dollar 
volume of business, that they held for the previous year. Other studies likewise 
indicate that there has not been “much shifting among the top 10 agencies.” * 
It was pointed out in the publication Business Week that : 

“The Nation’s biggest advertising agencies are not only getting bigger by the 
minute, but are also getting a bigger share of the overall business. 

“According to the latest study of advertising agencies with yearly billings of 
$10 million, made annually by Advertising Age, the industry’s Big Four ac- 
counted for $90 million in new billings last year. These agencies—J. Walter 
Thompson Co.; Young & Rubicam; McCann-Erickson ; and Batten, Barton, Dur- 
stine & Osborn—thus were responsible for something like 25 percent of the 
new billings of the entire $10 million-and-over group.” * 


It may be noted that these were the 4 agencies who ranked highest on the list 
of 15 agencies queried by the subcommittee staff. 


CONCLUDING COMMENTS 


In alining the overall results of this study with the current trend, the recent 
observations of one authority in the field are pertinent : 

“There is a tendency in the agency business, as in the other forms of business, 
for the large agencies to become larger. This is because of their great resources 
in talent and experience, their financial strength, and their great prestige. Many 


2 The figure for all television billing in 1955 includes nonnetwork billings as well. If 
the total for network billings alone were available it would, of course, be less, and the 
percentage which accrued to the top 15 agencies would accordingly be even greater than 
that indicated in table A. 

s Business Week, March 3, 1956. 

Id. See also, e. g., the recent announcement that Foremost Dairies, third largest 
milk producer in the world, had transferred the bulk of its advertising account, reportedly 
worth over $4 million a year in billings, to Batten, Barton, Durstine & Osborn (Advertising 
Age, vol. 27, No. 33, August 13, 1956). 
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advertisers take pride in having their accounts handled by well-known adver- 
tising agencies, and this naturally benefits the larger concerns.” * 

Finally, it may be useful to bear in mind the role that the advertising agency 
has assumed in the modern business structure. Advertising agencies are no 
longer merely creators of copy. Their television departments may include ex- 
perienced producers and directors of shows. Extensive research and public 
relations are often included in their services. Beyond that, the agency may assist 
a client in selecting key personnel such as an advertising or marketing manager, 
designing the product, planning sales strategy, and in other areas that are far 


removed from the conventional scope of the advertising agency as it functioned 
a few decades ago.” 


APPENDIX.—THE 15 LEADING ADVERTISING AGENCIES IN TERMS 06 TELEVISION 
3ILLING IN 1955 


TABLE 1.—Percent of concentration of television time 
COLUMBIA BROADCASTING CO. 


} 








Hours 
Agency 
Percent | Cumulative 
| | percent 

CLASS A TIME 
1. Young & Rubicam Tiras hanhd akon tiddne aaa Glos canna’ | 13.8 | anon 
2. McCann-Erickson_ } . ietibebansadwebened w----------| 9.2 | 23.0 
3. Batten, Rarton, Durstine, & Osborn.-.- ; : : , veel 7.8 30.8 
4, William Esty_- die sila eee wt a 6.5 37.3 
5. J. Walter Thompson__. | 6.5 43.8 
i dod aacewee eke aaabibeanesenanwee | 5.1 | 48.9 
7. Ted Bates 4.1 53.0 
8. Leo Burnett 4.1! 57.1 
9. Kenyon & Eckhardt guises se : ‘ 3.7 60.8 
10. Benton & Bowles.___..-- (2s Og. be hE Jk loud dl dee 3.7 | 64.5 
11. Lennen & Newell_._- ? iis! 3.7 | 68. 2 
12. Sullivan, Stauffer, Colwell, & Bayles 3,2 | 71.4 
13. Comnton__ L ae : : | 1.4 72.8 
14. Foote, Cone, & Belding...........__.- i: | 6 73.3 
15. Dancer-Fitzgerald-Sample ; 4 sa cee 0 73.3 
16, All other advertising agencies_.____-- Se SE: Coie a ee 26. 7 100. 0 

CLASS B TIME | 

| 
. Dancer-Fitzgerald-Sample_-- Salsa chal toate car aap casa | ZT Tiananmen 
2. William Esty. - : s nonce acnwabeneewibe cea haan 11.0 31.7 
3. All other advertising agencies__._......_.... Sede si nieetdeaildd gedit 68. 3 100.0 
CLASS C TIME | 

1. Benton & Bowles.- ; Sbtewededisecsi. cal PEC eS ch 
WER Manis ironies eaasiies esbwcd tee disk bahadadbele-scasbel 14.3 28.9 
3. Leo Burnett_. i = betlie.= ttdteilis sige Pees eed citgubnagss damets 2.7 41.6 
4. Biow-Beirn-Toigo . eas erpciacnateguag datas hacacaerenamn 11.1 52.7 
5. Young & Rubicam ¥ Ji Sune Leta dic dsieawtea ek neck dud tees amecidl 6.1 | 58.8 
GiF 7 WATE TOO ih ss on tseeias 2ad heads. o> ébbecisb beaded 4.5 | 63.3 
Fe, RD tccrinse:: titi ttn pon atebes naiiails caeeilie: til beets aiatibias eesedebto-ois | 3.9 67.2 
8. Batten, Barton, Durstine, & Osborn_._- sa erielin&incestaeisadieiglbiicn aiiilte aa aethiaide 3.9 71.1 
©. Dancer-Fitegeraid-Gample...-. WJ ce SAA be ied 3.2 74.3 
Ba ees mci de 2.1 76.4 
11. MeCann-Erickson_ sraiciein a enkaniainepaliot aan listless: inictatiavassinoapctnsichete 1.3 Ps 
12. Sullivan, Stauffer, Colwell & Bayles. ............2--224.02-..2222-- 22k. 4 78.1 
13. Ted Bates. . _.. ‘ian deel bpiekakiedict- Lnteadea tatelaes iid irk naomi 2 78.3 
IE i I oe bins cs La saben ie aia in napiad timelines eeeta alba ecules 0 78.3 
Wey INE CII i o~ ann abahice Rae behoneeenaneta bea eankennans acetals 0 78.3 
a ae a ae eee 21.8 100.1 


% Roger Barton, op. cit., p. 3. Mr. Barton points out also that: “The early years of 
the decade of the fifties have seen a noteworthy number of mergers in the agency 
business.” 

%* Fortune, September 1956, p. 226; Graham, Irvin, Advertising Agency Practice, N. Y., 
Harper & Bros., 1952 ; Roger Barton, op. cit. 
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TABLE 1.—Percent of concentration of television time—Continued 
COLU MBIA BROADCASTING CO.—C ontinued — 


Hours 








Agency Percent Cumulative 
percent 
TOTAL, CLASS A, B, AND C | 
1. William Esty._......---.- oie ito Sen eee a 0 fo. 
SS, Tea ics. cc akdctenececttiln sean ; : a eeeras 9.5 20. 4 
3. Young & Rubicam Gaxae sence Cbikutanate 9.1 29.5 
6, tan cab Vee anaaie haces yaatecinsscncsinsencneteupnaace 8.7 38. 2 
5. Biow-Beirn-Toigo-__.-._.-- ide subielnaihnw a 8.1 46.3 
6. Batten, Barton, Durstine & Osborn__-------.-------- -------------- 5.4 | 51.7 
7. J. Walter Thompson hited apa eae fe | 5.1 | 56.8 
S, DE ls ince wediseuriwsains | 4.6 61.4 
OC, COMM ie techie ceSacnckb evils $5o<tsewsscspecesss — oe 2.7 | 64.1 
10. Dancer-Fitzgerald- Sample. Sad ite acudeciis nace 2.5 66. 6 
11. Ted Bates... ... ee ll aaah tal ERE ene ee a 1.8 68.4 
12. Kenyon & TM SE 1.6 70.0 
i3. Lennen & Newell... _. Sieoueiueatcarei mabe 1.6 | 71.6 
14. Sullivan, Stauffer, Colwell & Bayles - a baa 1.6 | 73.2 
15. Foote, Cone & a ad, * ‘ 1.4 | 74.6 
16. All other advertising agencies. 25. 5 100. 1 
NATIONAL BROADC ASTING Co. 
CLASS A 1IME 
PE Rn ddd ab bdineds:ccacanic ‘ 16.4 
2. Young & NON. ck enenn-uee panies adeadeupetasiieetnaitoudte «at 8.4 24.8 
3. Batten, Barton, Durstine & Osborn. beck sacaitackenbeiath alae tamdacdin 6.3 31.1 
4. Benton & Bowles bigiic areipere ‘ ida ernie . | 4.8 | 35.9 
5. Kenyon & Eckhardt__- ‘ pita Ne ts cio metaaonal abies 4.5 40.4 
6. Sullivan, Stauffer, Colwell & Bayles. : ; ; a ae 3.7 44.1 
7. William Esty- ant z a alll hanes ds 3.1 47.2 
8. McCann-Erickson- 2.3 | 49.5 
©. Comnpeitisis 5.25051 Sie tem cacewsumancice eennewecenae| 2.1 | 51.6 
10. Foote, Cone & Belding -- --- ‘ eudiseatiawsy 2.1 | 53.7 
li. Lennen & Newell___--_- Sek plea 1.9 55. 6 
> 8 ee eae ee cake becmie 1.1 56.7 
13. Dancer-Fitzgeraid- a 1.1 57.8 
14. Biow-Beirn-Toigo_. : i 1.0 58.8 
15. Leo Burnett __ . ’ ; : gene 5 59. 3 
16. All other advertising agencies cebu tax, le tied 40.8 100. 1 
CLASS B TIME | 
1. Ted Bates-_-_- the . ahd : ' we asad igoaal WE Bt aiaaiteensa ” 
2. McCann-Erickson- J 13.2 26.7 
3. Kenyon & Eckhardt. . ‘ * ; ; Mimics de | 12.2 | 38.9 
4. Young & Rubicam Sip aet cae ee uy 10.7 49.6 
5. Sullivan, Stauffer, C olwell & Bay ‘les. " ia acépoes eben 2.3 51.9 
6. All other advertising agencies_..___-.-- : ena wake Sarna ndie 48. 2 100. 1 
CLASS C TIME 
: 1. Benton & Bowles_____. . akbiaiel 13.7 
2. Biow-Beirn-Toigo : ‘ es — 4.7 18.4 
3. Young & Rubicam a 4.0 22. 4 
4. William Esty- 3.2 25. 6 
5. Lennen & Newell. 2.6 28. 2 
6. MeCann-Erickson_ _ i 2.2 30. 4 
7. Ted Bates. - whe ei | 2.457 32. 5 
8. J. Walter Thompson 1.7 34.2 
9. Compton -- am 34.9 
10. Dancer-F itzgerald-Sample- -_ sa 35. 6 
11. Sullivan, Stauffer, Colwell & Bayles a 36.3 
12. Batten, Barton, Durstine & Osborn 6 36.9 
13. Leo Burnett. : 5 37.4 
14. Kenyon & Eckhardt 3 37.7 
; 15. Foote, Cone & Belding ; 0 37.7 
: 16. All other advertising agencies 62.3 100. 0 
TOTAL CLASS A, B AND C 
1. Benton & Bowles We Ese cecheee 
2. J. Walter Thompson 8.2 16. 5 
3. Young & Rubicam 6.7 23. 2 
4. Kenyon & Eckhardt__- 3.4 26. 6 
5. MeCann-Erickson 3.3 29.9 
6. Batten, Barton, Durstine & Osborn 3.1 33.0 
7. William Esty- ‘ 2.9 35.9 
8. Ted Bates 2.8 38. 7 
9. Biow-Beirn-Toigo 2.5 41.2 
10. Sullivan, Stauffer, Colwell & Bayles 2.2 43.4 
11. Lennen & Newell 2% 45. 4 
12. Compton. 1 } 46.7 
13. Foote, Cone & Belding 1.0 47.7 
14. Dancer-Fitzgerald-Sample ‘ 8 48.5 
15. Leo Burnett Sacnt .4 48.9 
16. All other adversing agencies 51.1 100. 0 
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TABLE 1.—Percent of concentration of television time—Continued 
AMERICAN BROADCASTING CO. 



































Hours 
Agency 
Percent | Cumulative 
| percent 
| 
CLASS A TIME 
ar IDG. aise econ on scsesdcicesacecndagssanssagers sn 
2. J. Walter Thompson..........-.-..--..------2222---2252---5----5-5------ 5.6 12.7 
i) I, a Sc annmibednhbendbadcdedesendnadopebbhesescncbdcdass 4.3 17.0 
4. Kenyon & Eckhardt-_......--..---- eavsteeske icavecaneedbatsinacdse waka 2.8 19.8 
i, PC Tn... cckcecoabsadebnedéddaksakenbetGceeeducessecbecasccge 2.8 22.6 
DIR Te DI stron de nkcbadcensasdcnscnndtadecsagsnsenccqescssacd 2.6 25. 2 
7. Batten, Barton, Durstine & Osborn----._-....-.---.--------------------- 2.1 | 27.3 
8. Biow- Beirn, WE chveeccesussckcctoencechenced bhagesseussekbandaseness 1.8 29.1 
9. Sullivan, Stauffer, Colwell & Bayles Sis dseckeanb ets seseaSeekbusodeguenges 1.4 30. 5 
BD. CORMEOM, «252 nn nec nnscnsccsnnnnecescsionccsnenbentaonebasenusossassseses 1.4 31.9 
em as Deena vesrebseseecestescsipeabal cdeeesdase 1.4 33.3 
12. Leo Burnett 4 Maidan dckhaeekOcaawekedshnh Riwes RESERE SS CECE OORS 1.2 34.5 
13. Young & Rubicam. ne BE re coe patie pan ee Pe ee wna 7 35.2 
14. William Esty cvvbbenvtbbenhdhaus dduobdabuwsddedehbhduhaheosces | 0 35. 2 
56. -ebe; COGNn te ON oo ainsi sou Snccine Hawcecnuanctscceeeseteuncee 0 | 35.2 
16. All other advertising agencies..................-------------------- Reena 64.5 | 99.7 
| 
CLASS B TIME | 
I init tinier cecntnndbcuncacteracbccnensdcuses 100. 0 100.0 
| 
CLASS C TIME 
1. Dancer-Fitzgerald-Sample - - inne dincgmemanlotiniietese. 2G tune ce. 
2. Leo Burnett -_-- saps ‘ SS eee 8.7 21.5 
3. Batten, Barton, Durstine & Osborn = ‘ ielivariens ctes Anes aoe 3.8 25.3 
4. Kenyon & Eckhardt---._-_--- nit icio dame wiht vicarage hoses ASSO tain ts Iba 2.9 28. 2 
i atts Leder nah aaah merenedann enue 1.0 29, 2 
i Ae ee NE GING a. concdcnanscenncetecnssonataunieroessuitall 70.8 100.0 
TOTAL CLASS A, B AND C 
1. Dancer-Fitzgerald-Sample - -- bosh ape mGhe bediotr inh ine Rhema eee g ts ‘ BB. nT a 
eR OY OT ee ee ere eee. pec eee te ee ok 4.0 15.2 
Sepsis demas nemn sas acasoncaqeseentenemas --- 3.3 18.5 
4. Leo Burnett___. ween nnn anne nn enn n nn nnn nen nena nnn n ee en n==-- ~------ 3.1 21.6 
5 ees We pinta piawa~socseen 2.8 24.4 
6. Batten, Barton, Durstine & Osborn. _______-- te gbneh seek cmaenueee 2.5 26.9 
= Benton & Bowles-- caiseanh SemAn asad wan supa Cera es ential 2.0 28.9 
8. Lennen & Newell.._.........--- suena ashe eussenegenceekan wae 1.9 30.8 
9. Biow-Beirn-Toigo- au Gan ee ecnd amp aa tiagds ae 1.3 32.1 
10. Sullivan, Stauffer, C olwell & RTE Sere eR ee 1.0 33.1 
ie EE ick ators dome eenunts pp Kk nba h eee Rn mama na 1.0 34.1 
12. Ted Bates-- ae sntinintitiai iiiniaitaiduadiiiaciniciaata nite danceable _ 1.0 35.1 
I nds ani Gm gine ah aetna ki i ek 5 35. 6 
14. William Esty ---- ipininlicca apie age Dinca ida eg haa a dee Rainn eke 0 35.6 
15. Foote, Cone & Be Iding..-_ ee ei ninth abi pi igs cecinchdi ok oe ecnabtaaete 0 35.6 
16. All other advertising agencies ssjidaliendsinaageit an iracn Rein dieienain acncakad 64.4 100.0 
TABLE 2.—Percent of concentration of television time—AIll networks 
Agency Percent Cumulative 
percent 
CLASS A TIME 
dy is WE PEL «5 Sei cntpeccnuskitaatindecoensueseewheaneidapesces mation BP Fis be eceicbnos 
Be a I ico: ntsp a sthcecalaees dceiva aiaerddomep eon aatep at wiidinidiecditeticnia ieee 8. 56 18. 44 
Be, rene @, GOO... wcinitinrececndecdnncscteesesccuesenus 5. 82 24. 26 
Db cane gincicnannnlinnanndnbenaneeaseackebamcymesmennnnves 5. 46 29. 72 
5. Benton & Bowles povinhieipntiwmmn mate inaaeertiee sopndldeudiceta wit 3. 88 33. 60 
6. Kenyon & Eckhardt -.......-.--- 5 canicshante iene ngiae Rarnchweion sip haetaphdaatnatrtabahtae 3.77 | 37. 37 
i EE North tnlccnhuaddinbatiiun etm anndnn waaaataded nein gdeubdaniberds 3. 62 | 40. 99 
8. Sullivan, Stauffer, Colwell & Bayles............--.---- is al teas ciated 2. 94 | 43. 93 
9. EORROR © ROWE .cuceccnccccn..<.< SUebaececenwiticnstucusRnhldasen asus 2.77 46. 71 
Ri Rn oa cee ehaia else nhnsim inch Awswebe siacinhasbmeniisnaneuieteiih 2.75 49. 45 
11. Ted Bates_-__-- iietibinddnns Rb neteesaseennheiaets siiaiciiianalll 2. 34 51. 7 
12, Dancer-Fitzgerald-Sample._____- ranat ical tdi ae rae 2.17 | 53. 96 
BS: £00 BUFR. ..<.cscceess..-- stibdessthabshaeteataysaptaawhehenttn 2. 08 | 56. 04 
$0) SP nes chen ghadhweedtiGhiniissaecossuiivonesgpnibensocastatascin a! 1. 66 57.7 
15. Foote, Cone & Be anne ana co sil eros Si ede ab act dlisiabsiieae dep dneasante | . 94 | 58. 64 
Bh, AR NR cnntcctcorawaniicdadekinnwnnen aera gle ma EeTW ee reruNN wanna eien _ oe 1 panini 
as scissile aves eenankcteaveutiecsbusatandenasehbees ceiatiedaes eit cack ns 

















77632 O -57 -pt.2, v.3 ( Face p. 4694) No 


“> 


et euse Eeeee 


; 


Sage 


te 


Bees 


E We m AG Thies a aed 
Xs eke Ae pe ee ek 5 eet 2 
= S = ee ah 4 . 
: ake oe A en 72 ’ ae ee . 
ee eS , ; % 2 
= ot, BR * a oe Fi . 


. 





THE PIFTEM! LEADING ADVERTISING scHICIES TES OF TeLEVIsION SILLS — IN 2958 
TABLE 9: HOURS AND PuRCETACES OF Class 7/5" AMD C TIME ON CBS, HRC AND ABC (Clase B Petes are 754 
POR THE WEEXS OF JULY 11-17, 1955; OCTORER 3-9, 1955; JAMUARY 915, 1956; aND FEBRUARY 13-19, 1956 
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TABLE 2.—Percent of concentration of television time—Al networks—Continued 


Agency Percent Cumulative 


CLASS B TIME 


. Dancer-Fitzgerald-Sample 
Ted Bates 


Kenyon-Eckhardt 

Young & Rubicam 

William Esty 

. Sullivan, Stauffer, Colwell & Bayles 
. All others 


PAS om wor 


CLASS C TIME 
. Benton & Bowles_- . 
. William Esty.........- 
Leo Burnett 
Biow__ -- 
Young & Rubicam _ : 
. Dancer-Fitzgerald- -Sample 
J. W. Thompson___-_- 
i Batten, Barton, Durstine & Osborn.- 
. Compton J . Ke 
. MeCann-Erickson_ 
. Foote, Cone & Belding. . 
. Lennen & Newell_- 
. Ted Bates. __ 
. Sullivan, Stauffer, Colwell & Bayles. 
. Kenyon & Eckhardt. sae asad J<tesaceca 7 
LAB Gere! ite eg dele swt aendtw alates ; 41. 
100. 01 


CBO hwnwe 
. PrP OerNw!H 





. Benton & Bowles___-.- 

. Young & Rubicam -.--_-_--.-- 
. J. W. Thompson 

. illiam Esty 


‘ Batten, Barton, Durstine & Osborn----- 

. MeCann-Erickson. 

. Dancer-Fitzgerald-Sample--_-.........--...-- 
. Kenyon & Eckhardt 


; Lennen & Newell 

. Sullivan, Stauffer, Colwell & Bayles._...........-..---------------.----- 
. Foote, Cone & Belding : 

. All others 





Note.—The foregoing tabulation is based upon a study of sponsored television programs on OB8, NBC, 
and ABC for the weeks of July 11-17, 1955; Oct. 3-9, 1955; Jan. 9-15, 1956; and Feb. 13-19, 1956. The 4sample 
weeks consisted of 584.6 hours of sponsored television time including 283.3 hours of class A time; 34 hours of 
class B time; and 267.3 hours of class C time. The columns indicating the percentage of time procured by 
each agency fail to total 100 percent because the figures have been rounded off for the individual agencies. 


The Cuarrman. Mr. Kintner, you can have anybody with you at the 
table. 

Mr. Kintner. I do not care for anybody, thank you, Mr. Chairman. 

The Cuarrman. Mr. Kintner, will you just give your name, your 
address, and your affiliation to the stenographer 


TESTIMONY OF ROBERT E. KINTNER, PRESIDENT, AMERICAN 
BROADCASTING CO. 


Mr. Kintner. Robert E. Kintner, 17 East 89th Street, New York 
City; president of American Broadcasting Co 
The Cuarrman. I understand that you ave a statement, Mr. Kint- 


ner, and you may read it. 
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Mr. Kintner. Thank you, Mr. Chairman. I do have a statement, 
and I would like to say before I begin reading it that I would be 
happy to be interrupted at any time, either by yourself or the com- 
mittee members or the counsel staff. 

My name is Robert E. Kintner. I am president of the American 
Broadcasting Co., which operates the ABC television network and the 
ABC radio network, and which owns and operates television stations 
in New York, Chicago, Detroit, Los Angeles, and San Francisco, and 
radio stations in New York, Detroit, Los Angeles, and San Francisco. 

ABC, originally the Blue Network, was sold in 1943 by the Radio 
Corporation of America after the Federal Communications Com- 
mission concluded that RCA, through its subsidiary, the National 
Broadcasting Co., could not own and operate two competitive radio 
networks in the public interest. The establishment of the American 
Broadcasting Co. as an independent concern was designed to increase 
competition among the networks, among stations, and throughout the 
radio business. 

The American Broadcasting Co. was successful in the radio busi- 
ness, and with the advent of television, beginning in 1948, having 
received grants from the FCC, pioneered in establishing within 13 
months 5 owned stations in New York, Chicago, Detroit, Los Angeles, 
and San Francisco, and began operation of the ABC television net- 
work. 

The Cuarrman. Has the American Broadcasting Co. applications 
pending for any additional stations ? 

Mr. Kintner. We have not, sir. We have the maximum number of 
VHF stations that the FCC regulation permits an individual. 

The Cuarrman. Well, you are entitled to two more under a different 
category ¢ 

Mr. Kintner. We are entitled to 2 UHF’s, and we are now explor- 
ing various cities for the possibility of going into UHF in 2 cities. 

I am here at the request of your subcommittee. ABC is anxious to 
cooperate to the fullest toward improvement in the methods and 
procedures of broadcasting and is desirous of correcting misconcep- 
tions concerning the operation of our business, particularly as it relates 
to the ABC television network. 

In view of the statement made at the beginning of the hearings by 
the chairman of the House Judiciary Committee, we thought it might 
be helpful to outline certain policies and conclusions of ABC as they 
relate to the subjects being inquired into by the House Antitrust Sub- 
committee. 

The television industry is different from most other industries since 
it is under extensive regulation by a Government agency, the Federal 
Communciations Commission, Established in 1928 as the Radio Com- 
mission, and given very broad authority over the entire broadcasting 
business by the act of 1934, the FCC exercises what, in effect, is a “life 
or death” control over our business. 

Before proceeding to discuss the basic problem in the television 
business, let me point out that during the development of radio, iden- 
tical charges to those being made before your committee today about 
television were made by various interests. 

Mr. Maerz. Mr. Chairman. 

The CHarrman. Go ahead. 














MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4697 


Mr. Maerz. Mr. Kintner, who were the interests who made these 
charges about radio broadcasting ? 

Mr. Kintner. They basically were a group of people who felt that 
the radio networks were tying up talent unduly, that the radio net- 
works were controlling programing unduly, the net effect being that 
too much power was in the hands of the radio networks in connection 
with programing. 

Mr. Materz. Is it your position that those charges were unfounded ? 

Mr. Kirn ner. It is our position—and I must confess that I was not 
in the radio business at this time—our position is that the allegations 
were made because there was a great scarcity in the radio business 
as far as outlets were concerned. 

Mr. Materz. It is correct, is it not, that the Department of Justice 
in 1941 filed an antitrust suit against both the National Broadcasting 
Co. and the Columbia Broadcasting System? 

Mr. Kintner. That is correct. Are you talking about the network 
regulations ? 

Mr. Maerz. No; not yet. I am talking about the antitrust suit 
filed by the Department of Justice in 1941. 

Mr. Kintner. That is correct, Mr. Maletz. So, therefore, the De- 
artment of Justice thought there was some substance to those charges. 
Jo you agree ? 

Mr. Kintner. I would conclude that whoever was in charge of the 

Department of Justice acted in good faith. 

Mr. Materz. Is it not also correct that the suit was dismissed only 
after the Federal Communications Commission adopted its chain- 
broadcasting rules ? 

Mr. Krintner. That is correct. The point that I am making is that 
there was, at the beginning of radio, a scarcity in the number of sta- 
tions. There were approximately 40 clear-channel stations that. cov- 
ered the country, and there were constant allegations along this line 
which were accentuated by the freeze during the war. 

As soon as the war was over the freeze was removed and the number 
of radio stations was increased to, as of today, I think, 2,817. All 
these complaints disappeared, because they were based on the scarcity 
of access to the marketplace, rather than the practices of the networks, 
in my opinion. 

Mr. Maerz. Now, is it not also correct that if it had not been for 
these charges, the American Broadcasting network might never have 
been established ? 

Mr. Kintner. I cannot answer that; I do not know whether in its 
good judgment the Communications Commission would have decided 
that 1 company could not own 2 networks without such charges or not. 
They certainly played a part, I am sure. 

Mr. Materz. What was the reason, to your knowledge, for the Fed- 
eral Communications ordering the National Broadcasting Co. to divest 
itself of its blue network ? 

Mr. Kintner. The reason was very basic: They thought there 
would be more competition within the business if the blue network 
had a different ownership than the Radio Corporation of America. 

The Cuatrmay. Is it not obvious then that the Federal Communica- 
tions Commission was more or less motivated by the charges brought 
against the existing networks, as a result took action and severed one 
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network from the other? Now, you were the inheritors of the blue 
network ? 

Mr. Kintner. Well, Mr. Chairman, I cannot say what motivated 
the Commissioners at that time. They held extensive hearings as to 
whether 1 company could, in the public interest, operate 2 networks, 
and it was the conclusion of those hearings that resulted in the FCC 
decision, which was appealed. 

The CHarrMan. Did you ever read the complaint filed by the De- 
partment of Justice in that particular case ? 

Mr. Kintner. I have, but it is a long time ago, Mr. Chairman. 

The CuarrmMan. You will find that they complained about the pro- 
graming conditions that existed in radio networking. 

Mr. Kintner. My point, Mr. Chairman, is that this type of com- 
plaint, which is very similar to the complaints that you are receiving 
now, I think, disappeared completely as far as my own knowledge after 
the war when the freeze was lifted Instead of a limited number of 
radio stations whereby the four networks and what are called record 
syndicators could not get into the market was all alleviated by increas- 
ing the number of radio stations in individual cities so the scarcity 
factor was removed. 

The Cuarrman. There is no doubt that the latter conclusion of yours 
is very sound. Much of the difficulties were solved then by more sta- 
tions, and they certainly could be solved today if we had more stations. 

Mr. Kintwer. I do not think there is any question, Mr. Chairman. 

Mr. Keatine. Mutual does not have a television network ? 

Mr. Kintner. Mutual Broadcasting System ; no, it does not. 

Mr. Keatrne. They have a radio network ? 

Mr. Kintner. They have a radio network and the ownership of 
Mutual owns certain radio and television stations individually, but 
they do not operate a television network in the sense of ABC, CBS, and 
NBC 


Through realistic allocations, the FCC has made available sufficient 
radio stations in all parts of the oor to substantially remove the 


scarcity element that initially plagued the radio business. 

To the extent there is a “monopoly” area within the television 
business, in our judgment, it exists in 1 field—the fact that in more 
than 100 of the top 200 cities of the country, we do not have and there 
is no provision to make available 4 or more comparable television 
signals. 

The Cuarrman. I think that is a good observation. In other words 
your ia suffers from its inability to get access into a number of 
cities 

Mr. Kintner. That is correct, Mr. Chairman, and if there were four 
or more other people to enter the network business, speaking for 
ABC, we welcome them. 

The Cuamman. You use the term “monopoly” to reflect your views 
as to the condition that exists today in the sense that two chains are 
in those cities, and your network is unable to get in? 

Mr. Kintner. That is correct. 

This situation, in our judgment, results from the Federal Commu- 
nications Commission allocation plan which artificially limits the num- 
ber of comparable services that can exist in those markets. The prob- 
lem has been compounded by the failure of the FCC to act, even under 
its limited plan. We believe that Government action could have been 
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taken, and can be taken, to remove this scarcity so that there will be 
adequate outlets for all types of programing, whether from networks 
or from other sources, both local and national. 

Admittedly, the question of television allocations is a complicated 
one, and one that required long study. It is ABC’s position that the 
Federal Communications Commission could act in two fields in the 
immediate future and thus permit greater access to the market place. 

These fields are: 

One, action in granting television channels already allocated in only 
six top markets—Boston, Pittsburgh, St. Louis, Miami, Indianapolis, 
and New Orleans—would alleviate the scarcity factor substantially. 

The CuarmMan. You are not in those cities? 

Mr. Kinrner. No, we are not in those cities. May I add some of 
these applications have been before the Commission for as long as 8 
years without definitive action. 

The Cuatrman. Now from what you say, I presume, the same con- 
siderations would apply to Du Mont? 

Mr. Kintner. Yes; that is correct. 

The Cuatrman. Which had to give up its chain broadcasting. 

Mr. Kintner. That is correct, and I must say in some degree it also 
applies to both NBC and Columbia for more limited areas than ABC, 
but they also have a scarcity problem in the one-station markets. 
Either NBC or Columbia have a scarcity factor there. 

The Cnarrman. You do not refer only to stations to be operated 
by your company ? 

Mr. Kintner. No; I am referring to affiliated stations here, not to 
owned stations. 

Mr. Keatrne. You mean in the 6 top markets that you specifically 
refer to, there are only 2 television stations? 

Mr. Kintner. Let me go through them. In Boston there are two 
V’s, and there has been an allocation for a V which has not been 
acted upon. 

Pittsburgh, there is 1 V and 2 additional V’s which have not been 
acted upon. 

St. Louis, there are 3 V’s, 1 V of which has not been acted upon. 

Miami, there are 3 V’s, of which only 1 is on the air. 

Indianapolis, there are 3 V’s, of which only 2 are on the air. 

New Orleans, there are 2 V’s, both of which are on the air. 

The Cuamman. What I want to get at is your statement on the 
bottom of page 3. It refers to not only stations owned by chains but 
affiliates as well? 

Mr. Kintner. It refers exclusively to affiliates as it relates to ABC, 
because we have the maximum number of owned stations. 

The CHarrman. Do you have any applications pending? 

Mr. Kintner. We have none pending. 

The Cuarrman. I misunderstood you. 

Mr. Keatrne. You do not have 1 pending in these 6 cities that you 
have named ? 

Mr. Kintrner. No. Owned stations, we already have the five V’s. 
These are stations which we hope would become affiliated with us as 
soon as the FCC acts. Basically, it boils down to this: 

We have tremendous difficulty—take Boston as an example—of 
getting the ABC programs into Boston, which is a very important 
market. We must do only one thing and that is to get delayed broad- 





- 
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casts on the V’s that are there in bad hours, because NBC has a basic 
affiliation with WBZ-TYV and CBS has WNAC-TV. 

The Cuairman. You would want the new station that is allocated 
to Boston to become an ABC affiliate ? 

Mr. Kintner. That is correct. Now NBC and Columbia are entitled 
to affiliates, or anybody else that has a network system is entitled to 
affiliates, and it can be done electronically and physically, in our 
judgment. 

The Cuarrman. Are there any applications pending for additional 
stations in Boston, so that if the application is granted, you might 
have them affiliated with you? 

Mr. Kinrner. Yes. There is an actual V there that has not been 
granted, a VHF there, and there are a series of applicants—I think 
there are five of them. 

The Cuarrman. I take it that Boston could stand one more station ? 

Mr. Kintner. Oh, without question; without question. 

The Cuatrman. What is the reason that the FCC is reluctant to 
grant that application, do you know ? ' 

Mr. Kintner. It is difficult to analyze. There have been changes in 
the Commission over the 8 years, changes in procedures relative to the 
administrative act that put certain requirements on the Commission 
as to how they must move in connection with an applicant, so that the 
procedure itself is slow, but I cannot believe that any governmental 
process should take 8 years to act on something that is already there. 

The Cuarrman. They certainly should take some action. 

Mr. Krntner. They should pick someone out for it. 

The CuHairman, By this question, I do not mean to imply any 
charges of any sort. Is there any pressure on the part of your two com- 
peting chains to have that application held up ? 

Mr. Kintner. In my judgment, no. In fact, I think both NBC and 
Columbia would welecome—I cannot speak for them, but I think that 
they would welcome a third V, because when I try to get our programs 
on the NBC or Columbia station, we naturally complicate to some 
degree their operation. These markets account for a population of 
cver 17 million, which is over 10 percent of the total population in the 
country. 

No. 2, through reallocation of channels, the FCC could take action 
whereby the great bulk of the population of the country would have 
available to it at least four comparable television signals. 

Reallocation has been advocated on many occasions by ABC over 
a considerable period of time, both before the Senate Interstate and 
Foreign Commerce Committee, and the Federal Communications Com- 
mission. In this connection, I would like to submit as an exhibit. the 
most recent ABC proposal to the FCC for reallocation. 

The ABC plan provides for substantially more comparable tele- 
vision services for the great bulk of our population and leaves room 
for ever further expansion. 

If I may invite your attention, Mr. Chairman, to the appendix, at 
page 9 T believe it is—it is page 9 of the text of our application to the 
FCC, in the middle of the page, under our plan in the top 100 markets 
there would be in 50 of them 4 or more VHF stations. In the 
markets from 101 to 200 there would be at least 17 cities, with 4 or 
more VHF services. The top 100 markets would have 25 that would 
have 3 VHF services, and 49 in the markets over 100. In the top 100 
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there would be 23 markets which would be all-UHF, which could exist, 
and in the markets from 101 to 200, there would be 29. 

The Cuarrman. Will you just explain what you mean by 1 to 100 and 
101 to 200% 

Mr. Krntner. They are the top 200 markets from a population 
viewpoint. In the business economics they are the top 100 and the 
top second 100. And there would only be 1 station in the top 100 which 
has 2 VHF and only 2 in the second 100 which would have only 2 VHF. 
There would be only 1 city which would have 1 VHF in the top hun- 
dred and only 3 which would have 1 VHF. 

I realize this is a little complicated, but I want to contrast that tabu- 
lation there with the present FCC plan, and maybe I can simplify it a 
little bit. 

Under the plan proposed by ABC of the top 100 markets, 50 would 
have 4 or more VHF services, 25 would have 3 VHF services, 2 would 
be all UHF, and therefore competitive with 4 or more services; 1 
would have 2 VHF services, and 1 would have 1 VHF service. 

In the second hundred markets there would be 17 with 4 or more 
VHF services; 49 with 3 VHF services and 29 with all UHF with 
4 or more services; 2 would have 2 VHF services, and 3 would have 1. 
That is the ABC plan. 

This contrasts to the Commission plan, taking the top 100, only 2 
markets of the top 100 under the FCC plan have 4 UHF’s, and only 7 
have—only 2 have more than 4 and only 7 have 4. Only 26 have 3, 
and in 32 markets—and this is the key point—there are only 2 VHF’s, 
and in 18 there is only 1. 

Mr. Keating. That is of the top 100 markets ? 

Mr. Kintner. Yes, sir. 

Mr. Keatine. I notice on page 3 of your appendix that Roches- 
ter, N. Y., has two VHF’s, channels 5 and 10, and you propose to add 
a channel 13 there. Is there an application pending for another 
VHF, do you know? 

Mr. Krntner. There cannot be, because there is no allocation for it. 
The first thing would have to be, Mr. Congressman, that the alloca- 
titon be changed, and then the local resident or whoever wants to 
apply, would have to apply. 

Mr. Keating. ‘his is something which you propose ? 

Mr. Kintner. ABC proposes. 

Mr. Kreatinc. ABC proposes, and is for additional allocations? 

Mr. Krntner. We propose deintermixture, and separating U’s from 
V’s in certain cities. The drop-ins, which is adding certain stations. 

The Cuatrman. What do the numbers 5, 10, and 13 mean under 
“proposed commercial VHF” for Rochester? Are they channels? 

Mr. Krntner. Yes; they are the channel numbers. 

The Cuatrman. Channels 5 and 10 are presently, commercially op- 
erated VHF stations. You would add one more, 13, is that it ? 

Mr. Krnrner. Let me see what you are talking about, sir. 

The Cuatrman. On page 3 of the appendix. 

Mr. Kintner. What three are we talking about ? 

The Cuarrman. Rochester. 

Mr. Krntner. Rochester has two VHF’s, 5 and 10. We propose 
adding channel 13 in a drop-in. 

The Cuarrman, 13 is achannel ? 

Mr. Kintner. That is right. 
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The CHarrman. You said you add channel 13. That would be a 
total of three? 

Mr. Kintner. That is right. 

Mr. Keartne. And in the one right below it, Memphis, you do not 
propose any change? 

Mr. Kintner. On page 4? 

Mr. Kratine. Page 3. 

Mr. Kinrner. No; we don’t. This has to be taken from an engi- 
neering viewpoint, and the drop-ins and the change from one city to 
another, you have to protect the signal in order that the other signals 
would not be interfered with, and that would be basically why Mem- 
phis would be left with three, which in my judgment is adequate 
for Memphis, certainly at the present time and the size of the city. 

The Cuarrman. New York City you would leave the same? 

Mr. Kintner. That is right. 

Mr. Keattne. Do you do anything to Brooklyn? 

The Cuarrman. They do not haveto. The Dodgers are doing that. 

Mr. Prerce. Mr. Chairman. 

The Cuarrman. Yes. 

Mr. Prerce. Mr. Kintner, yesterday Dr. Du Mont stated that he 
thought that the plan that he submitted to the Federal Communica- 
tions Commission in 1949 for allocations was better than the plan 
submitted by ABC, since his plan provided for more networks than 
your plan. Would you agree to that? 

Mr. Krintrner. I would not want to pass directly on which plan is 
better. Dr. Du Mont is a very famous engineer. Our plan was de- 
signed to get four comparable stations in as many cities as possible, 
which would let another network enter the field. The advantage of 
our plan is, once it was started additional stations could be added at 
a later allocation. 

Mr. Prerce. I see. Let me ask you this: How many networks do 
you think that your plan could use? 

Mr. Kintner. Our plan would permit the entry of the fourth net- 
work, if people with the desire and the capital desire to enter the 
network business. 

Mr. Prerce. Would the 4 networks then be on a par with each other 
as far as outlets are concerned, or would it be sort of 314 networks? 

Mr. Kintner. Well, I think substantially they would be on a par. 
They would not be 100 percent, but substantially sufficient in my judg- 
ment for them to operate successfully at a profit and get a nen public 
following. 

Mr. Roprno. Would that change your proposals, then, as to the 
number of networks you suggest ? 

Mr. Kinrner. No. Our proposal is designed to let other people 
enter the network business if they desire to do so. 

Mr. Roptno. I see. You contemplate no change in the Newark, 
N. J., area, or the New Jersey area. Is that because you feel that it 
is so close to the New York area? 

Mr. Kintrner. Well, one of the objectives of the plan is to minimize 
the interference to reception in any city, in any place. One of the 
objectives of the plan is to not change any city too drastically as it 
exists today. My personal opinion is that Jersey—and this is purely 
personal—is entitled to a station, though. 

Mr. Kearttne. Do you consider that a major marketing area? 
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Mr. Kintner. Actually Newark is basically the metropolitan area 
market, and operates from the New York area. It only has one 
channel now, 13. 

Mr. Keattne. That operates in New York? 

Mr. Kintner. Yes, sir: - Rneenenrne covers the metropolitan area 
of Manhattan and Brookly1 

Mr. Kerarttne. It would be nice to erect a tower over there. 

Mr. Roptno. As a matter of fact, their tower is on top of the Empire 
State Pome 

Mr. Kinrner. Yes. All seven stations in New York are on the 
Empire State Building. 

Mr. Roprno. 13 is not an affiliate of any chain? 

Mr. Kintner. No; it is an independent station. 

Mr. Keatina. Does an independent station contract with all three 
of the networks for programs? 

Mr. Kintner. Well, in the case of New York, ABC, NBC, and 
Columbia each owns its own station. The networks do not have rela- 
tions with the other four stations which operate independently. Du 
Mont station, the Daily News station, WOR, and channel 13, WATV. 

Mr. Keatine. Will the networks sell their programs to those 
stations ? 

Mr. Krntner. There would be no purpose in it, since they are 
already exposed in New York, and I doubt if any advertiser would 
want to duplicate in the same city the same covera 

Mr. Keatine. If he does not, would they sell them to him? 

Mr. Kintner. Frankly, it has never come up, and it seems so improb- 
able. It has happened that the world series a been on two stations, 
WOR and WRCA 

Mr. Roprno. So that as a result the stations on channel 13 suffer. 

Mr. Kinrner. It depends on what you mean by suffer. I believe 
that you can operate a profitable and successful independent station 
in New York City without network affiliation. 

Mr. Roprno. In New York City. 

Mr. Kintner. Yes, sir. 

Mr. Keating. That would not be true in very many cities. 

Mr. Kintner. There is such a scarcity that there are very few 
independents. It applies to the three principal places in which there 
are more than three V’s. It applies to New York; it applies to Los 
Angeles, each of which have 7 stations, and it also applies to Chicago, 
which has 4. 

Mr. Maerz. Mr. Chairman. 

The Cuarrman. Yes. 

Mr. Materz. Mr. Kintner, has the ABC network recommended that 
the Federal Communications Commission change its rules so as to 
require stations in markets where there are two or less television sta- 
tions to make available their time to all networks? 

Mr. Kintner. No; we have not. The background of your question 
is that in testimony ‘before the Senate Interstate and Foreign Com- 
merce Committee, we have testified that if the FCC will never act 
and if the scarcity factor is not properly removed, then we think the 
Government should consider the possibility of limiting the amount 
of time in a 2-station or 1-station market that can be given to any 
network. Actually we are opposed to this, because we think it vio- 
lates the free-enterprise system, and we think it is a mistake, and 
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we urge instead FCC action, and if they never take action obviously 
something has to be done sometime. 

Take Boston, for example. There our programs are taken, but only 
about 40 percent of them today. 

Mr. Keatina. Well, let us say there is a station that is affiliated with 
CBS. Do they enter into a contract sometimes buying ABC programs? 

Mr. Kintner. In one-station markets, where there are only that 
number of markets, either NBC or CBS has the affiliation. We also 
enter into an affiliation agreement. What it means basically is that 
NBC or Columbia gets the network option, 7:30 to 10:30, or most 
of it, and at the discretion of the station operator he carries certain 
of our shows on what we call a kinescope on a delayed basis, not at 
a direct time, and it is up to the decision of the manager. Some of 
them have been very cooperative with ABC; others have been very 
difficult. 

Mr. Matrerz. Mr. Kintner 

The Cuarrman. You used the word “monopoly.” 

Mr. Kintrner. That is what we call a monopoly, the monopoly mar- 
kets, because there are only 1 or 2 stations. It is a term used in the 
business and it has not connotation in connection with the antitrust 
laws, 

The Cuarrman. You do not mean monopoly in the sense that two 
chains are there? 

Mr. Kintner. It has no connotation in connection with the anti- 
trust laws. It is simply a word used in the business. 

Mr. Keattne. He does not use it the way you use it. [| Laughter. | 

Mr. Krntner. I said “so-called,” I think. 

Mr. Materz. Mr. Kintner, you have a very difficult problem in 
Boston. Now, how do you get into Boston at the present time? 

Mr. Kinrner. Well, WNAC-TY, which is the Columbia affiliate, 
carries as many shows as they can for us on a delayed basis. We 
deliver them kinescope or film, and they play it other than the time we 
broadcast. We have been able to supplement this somewhat with 
limited success on WBZ, the other station. 

Mr. Maerz. Well, WBZ is an NBC network affiliate ? 

Mr. Kintner. That is right; and WNAC is a Columbia affiliate. 

Mr. Marerz. Does WBZ carry ABC programs during the prime 
evening hours? 

Mr. Krntrner. Generally they do not. However, now and then 
they make exceptions. For example, I can’t think of one, but I 
am sure there are a couple of exceptions there, but basically, for ex- 
ample, Disneyland, which we broadcast at 7:30 to 8:30 on Wednes- 
day, is carried on WNAC 6 to 7 on Saturday. 

Omnibus, which we are going to carry 9 to 10:30 Sunday night, 
is carried on WBZ, as I remember, from 2: 30 to 4 Sunday afternoon. 

Mr. Matrez. Are the same considerations true as to WNAC-TV? 

Mr. Kintner. WNAC-TYV clears many more }):vgrams for us than 
W BZ does. 

Mr. Maerz. Why is that? 

Mr. Kintner. I cannot answer that. 

The Crarrman. Go ahead with your statement. 

Mr. Krattne. How does a fellow who has a good program and is 
not affiliated with any network get his program across through any 
other station, either affiliated or not ? 
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Mr. Kintner. If you do not want to buy a network, actually there 
are many, many cases of how you get in the cities through syndica 
tion. Among the prime times, in addition to 7:30 to 10:30, the 
network option time, is 6 to 7: 30 at night. 

Mr. Keattne. 6 to 7:30 is a good time, or 10:30 to 11 is a good 
time ? 

Mr. Kintner. That is correct. And what happens is that the 
individual syndicators, together with the advertising agency that 
bought it, contact the ‘stations directly and place the program and 
there are many ‘ases of a very successful placing of syndicated pro- 
grams through the country. 

Mr. Keatine. The way for such a program to operate is to get 
hold of some syndicate, some agent? He has got to deal through 
an agent? 

Mr. Kintner. Well, generally they deal through advertising agen- 
cies that have contacts with all stations, because they place business 
with them. What happens is the agency buys the program from a 
so-called independent producer, and then the agency—and this is 
what we call spot buying—I hate to bring so many terms out of the 
business in here, but I do not know quite how else to explain it—they 
deal directly with stations through the country and sell and buy the 
time directly. However, I must add a sort of a self-serving declaration. 
It is much more expensive and much less satisfactory method than 
using a network, if you want national distribution. 

The CHarrmMan. You might continue with your statement, Mr. 
Kintner. 

Mr. Krntner. In effect, the Federal Communications Commission, 
by its past inaction and lack of present action, has limited the number 
of stations in many key communities, w hich in turn, because of the 
limited number of hours in the day, has resulted in the inability of 
both networks and independent producers to have their programs 
shown in certain of these cities. 

I do not believe that television networking needs a defense of its 
reason for existence and of its service to the public, advertisers, and 
the national economy. It was the television networking that pioneered 
the development of the television business, losing in the process many 
millions of dollars before the industry matured. 

It was networking program structures, the a to program 
extended hours of the day without sponsorship, and creative ability 
in developing programing that have been basically responsible for 
the shecuialiianld growth of television. 

Only through ‘networking, in our judgment, can there be supplied 
to all parts of the country a continuous quae program service, 
including not only top entertainment programs, but also news, special 
events, public affairs, and religious presentations, which are so neces 
sary to the underst: inding of the economic, social, and political prob- 
lems of the country. As illustrated by the recent civilian defense tests, 
the national network facilities are also important to our national 
defense. 

It was heartening to me that when network operation was under at- 
tack recently before the Senate Interstate and Foreign Commerce Com- 
mittee, a widely diverse group of independently controlled affiliates 
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of all networks appeared voluntarily to testify on the importance of 
network programing in their communities. 

The CHarrman. You use the term “independently controlled 
affiliates” ? 

Mr. Kinrner. Yes. That is in contrast to stations that are owned 
by the various networks. 

The Cuatrman. Would you say the affiliated stations have very 
much independence? 

Mr. Kintner. If you sat in my seat, Mr. Chairman, you would 
find that they are very independent. 

The Cuarrman. Have you examined some of the contracts, aside 
from your own ? 

Mr. Kintwer. No, I have not examined NBC’s or Columbia’s con- 
tracts. Iam familiar with our own contracts. 

The CuatrMan. We will come to those later. Go ahead; I was a 
curious to see how you put in juxtaposition independently controlled 
affiliates. 

Mr. Kintner. These station operators, together with the public they 
serve, recognize the value of immediacy, particularly in the presenta- 
tion of news and special events, which can only be obtained through 
the vast investments of the various networks in telephone lines which 
connect their affiliates throughout the country. These affiliates also 
pointed to the difficulty of their obtaining the quality and balanced 
programing on an extended scale from sources other than a network. 

They recognize the tremendous financial commitments that are 
necessary in order that such popular programs as CBS’ Ed Sullivan 
Show, NBC’s Perry Como Show, and ABC’s Disneyland show may 
be broadcast in all parts of the country in practically simultaneous time 
periods. 

They also recognize the tremendous overhead and financial risk in- 
curred by all networks in maintaining extensive originating studios in 
various parts of the country; in maintaining elaborate news and spe- 
cial events staffs so that the public may be currently informed, and 
large amounts of energy and money that is put behind a myriad of 
public-service activities by the networks. 

I think it would be unfair to take the time of the committee to detail 
program structures of the various networks and to summarize all the 
public service they contribute in the fields of news, religion, public 
affairs, and special events. The most recent example of what the net- 
works really mean to the country must still be in your minds from the 
broadcasting of the Democratic and Republican National Conventions, 
and in the plans for comprehensive coverage of the national elections. 

Network broadcasting is not just a matter of important entertain- 
ment shows commercially sponsored. It includes, in my judgment, the 
obligation of a balanced program structure which provides over a 
period of a week not only top entertainment shows, but more serious 
programs which, by their very nature, have more limited appeal. 

The ABC television network is extremely proud of presenting to 
the public not only such popular entertainment programs as Disney- 
land, Lawrence Welk, Warner Brothers Presents, Ozzie and Harriet, 
Masquerade Party, Rin Tin Tin, and so forth, but it also takes pride 
in its ability to present one of the top newsmen in the country, John 
Daly, on a five-times-a-week basis, programs featuring such outstand- 
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ing religious leaders as Bishop Sheen and Dean Pike, a variety of 
forum programs that permit responsible viewpoints on political and 
social problems. 

Mr. Keattnc. Mr. Kintner, may I just ask a question on that? 

Mr. Kintner. Yes. 

Mr. Keatine. Those programs of John Daly, Bishop Sheen and 
Dean Pike, are they sponsored programs? 

Mr. Kinrner. Well, let me take them in order: John Daly is partly 
sponsored, but I would estimate that we spend at least a million dollars 
of our own in suporting the program. 

Mr. Keattne. Above what you get from the sponsors? 

Mr. KintNer. Regardless of what we get from the sponsors. 

The Cuatrman. You do not mean the one he has on Sunday night, 
do you? 

Mr. Krintner. No, this is a news program at 7: 15 five times a week. 

The CHarrman. You have spot commercials on that program, do 

you not? 

: Mr. Kintner. We do, but it comes nowhere near meeting costs. I 
would estimate our losses, deducting whatever commercial revenue 
we may get on the John Daly news strip, to run around a million 
dollars a year. 

On the Dean Pike show, it is not offered for sponsorship. As you 
know, it is an interview show in which various important people in the 
community are introduced by Dean Pike. 

Bishop Sheen was sponsored last year. He is not sponsored this 
year, but ABC will put him on and guarantee payment to the Society 
for the Propagation of the Faith. 

Mr. Materz. Mr. Kintner, does the ABC network have any profit 
participation in any independently produced live or filmed show which 
is presently being exhibited on the ABC network ? 

Mr. Kintner. Yes, we do. 

Mr. Materz. Will you state the name of each such show? 

Mr. Kintner. I have a little difficulty here—not that we do not 
want to supply the information, but it does have some trade sig- 
nificance and competitive value. 

If I may suggest, we would be happy to—I have some summary 
figures here without regard to the name of the show. We would be 
happy, if you are agreeable, to have our counsel sit down with you 
and work out as to individual programs. 

Mr. Maerz. Excuse me just a minute. 

The Cuarrman. Mr. Kintner, will you come up here, please. 

Mr. Kintner. Certainly. 

(Mr. Kintner confers with Chairman Celler and committee counsel.) 

Mr. Materz. I think the pending question, Mr. Kintner, was this: 
Will you state the name of each show produced independently, pres- 
ently being carried on the ABC network, in which the ABC network 
has a profit participation ? 

Mr. Kintner. Mr. Maletz, could I answer it in a slightly different 
way? I would like to take the calendar year 1955 and then tale a 
vee week of 1956-57. 

Mr. Martz. Yes, sir. 
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Mr. Kintner. During the calendar year 1955, we had 100 percent 
interest, which amounts to 13.1 percent of our programs, in the fol- 
lowing shows: 

Dean Pike—if I may add, obviously there is no profit, this is just 
gratis; Walter Winchell. He has left ABC, so that is no longer effec- 
tive; Outside USA, a sustainer; Fight Talk, which is now off the air. 

Mr. Maerz. Fight Talk? 

Mr. Kintrner. Yes. It wasa program following the fights. 

Super Circus, which is now off the air; John Daly and the News; 
and The Elgin Hour, which is now off the air. 

In these programs we owned 100 percent because we produced them. 
That does not mean there was a profit factor involved. 

We owned a part interest, and this is in calendar year 1955, in 4.5 
percent of our programs, which included Ozzie and Harriet. 

Mr. Maerz. Now, with respect to these, Mr. Kintner, will you tell 
the committee the amount or percentage of ABC’s profit participation ? 

Mr. Kintner. I will do that from memory because I do not have it 
listed here, and may I correct it if I am wrong? 

Mr. Materz. Yes, sir. 

Mr. Kintner. Ozzie and Harriet, 40 percent; Ray Bolger, who has 
now left ABC, 50 percent—by that I mean we share 50 percent in what- 
ever profits accumulate to the program over a period of time. 

Mr. Maerz. Let me ask you one other question with respect to Ozzie 
and Harriet and Ray Bolger: Is ABC’s profit participation perpetual ? 

Mr. Kintner. In either case, it is not. 

Mr. Maerz. Does ABC participate in the profits from the rerun 
rights of these two shows? 

Mr. Kinrner. Yes; we participate to 50 percent in whatever profit 
results from the films that were made, wherever they were used. 

Danny Thomas and Wyatt Earp. 

Mr. Materz. What is the profit participation that ABC has in those 
programs ¢ 

Mr. Kintner. Danny Thomas, 50 percent, and Wyatt Earp. 

Mr. Materz. I take it with respect to both of those shows ABC has 
a 50 percent profit participation in the subsequent rerun rights? 

Mr. Kintner. That is correct, for a limited period of time. 

Mr. Maerz. For how long a period of time? 

Mr. Kinrner (conferring with Mr. Stabile). Let me correct myself. 
The Danny Thomas show is 331% percent and the Ray Bolger show is 
3314 percent, and our rights to the profit is in the United States and 
Canada, and it continues as long as the individual films made by us 
with them are shown. 

That is 1955. In 1956-57, taking the shows between 7 : 30 and 10: 30, 
and we take them only because that is where our interests are, we have 
a residnal interest in 5 shows. One of them is 3314 percent 

Mr. Maerz. What show is that? 

Mr. Krntner. That is the Danny Thomas show. 

Mr. Maerz. What do you mean by a residual interest ? 

Mr. Kintner. That is a term used in the business, whatever accu- 
mulates in profit to the show, in whatever form. 

We have 1 with 40 percent, which is Ozzie and Harriet; 3, 50 per- 
cent, which are Wyatt Earp, Jim Bowie 

Mr. Maerz. Fifty percent in Jim Bowie? 
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Mr. KintNer. Yes; it is a new show. 
Mr. Matetz. Who produces Jim Bowie? 

Mr. KinTNER ‘ovuieniams with Mr. Stabile). Lou Edelman. 

The Carman. Why do you not sit forward? It would be more 
convenient for you. 

Mr. Krntner. The third is Wire Service. 

Could I volunteer something else in this connection ? 

The CHarrmMan. Surely. 

Mr. Krntner. They are our interests. Going back to 1955, the cal- 
endar year 1955, and taking an overall picture of the programs on 
ABC—this has nothing to do with ownership; this has to do with 
origination—13.1 percent were originated by ABC; 10.2 percent were 
originated by our affiliates, our own stations. 

Advertising agencies originated 9.4 percent; independent film pro- 
ducers originated 31.4 percent; independent packages of live shows 
originated 31.4 percent; and film producers originated 4.5 percent. 

I cite that to show the large percentage of independent packagers 
who were producing shows on the ABC television network last year. 
The total between the 2 of those is 63 percent of the shows. 

Mr. Mauerz. Now, with respect to shows produced by these inde- 
pendent packagers, in a number of instances you indicated that ABC 
does have a profit participation ; is that not correct ? 

Mr. Kintner. Well, I indicated the number, which was very small— 
four. 

Mr. Materz. Yes. Now, with respect to each of these four pro- 
grams, what consideration did ABC get in order to obtain this profit 
participation ? 

Mr. Kintner. In 1955, starting with the first show, Ozzie and Har- 
riet, Ozzie Nelson and Mrs. Nelson, came to us in 1949, 1950. They 
wanted to go into television; they wanted someone to finance their 
production, and they also wanted a sales organization to sell their 
product. The result was a contract with Ozzie and Harriet. 

The identical same thing is true of Ray Bolger, Danny Thomas. 
Their agents both came to ABC and wanted us to finance a certain 
production and supply our sales activities, and in turn to effect a 
form of partnership. 

Mr. Maerz. Perhaps I did not make the previous question clear, 
but what was the extent of ABC’s financing of these programs? 

Mr. Kintner. In the case of Ozzie and Harriet, we have every year 
without exception, as I remember it, gone ahead with the production 
without full sponsorship, or no sponsorship at all. 

Mr. Materz. Again, I must repeat the question, Mr. Kintner : How 
much money did ABC put into each of these shows? 

Mr. Kintner. I would have to furnish that to you; I have no record 
here. 

Mr. Materz. Will you furnish that for the record ? 

Mr. Krntwner. I will be happy to. 

(ABC subsequently submitted the following :) 

ABC has had six film series in which there has been a percentage residual 
interest in future profits granted to the network after ABC made an initial 
investment by way of a guaranty or financing a pilot film. In several instances 
ABC exercised an option for the production of a film series for a full season 
prior to complete sponsorship having been obtained by the network. It was 
only through the exercise of such an option or through a long-term guaranty 
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commitment that ABC was able to obtain a residual interest. In order to be on 
a competitive level with other networks, management decided in many cases 
to underwrite film costs without sponsorship so that properties could be obtained. 


Title of property or ABC investment in pilot film and/or guaranty of production 


series: cost prior to sale 
Adventures of Ozzie Basic 10-year firm contract; underlying guaranty, and 
and Harriet. commitment for film series for 1 season obligated 
ABC to a sum upward of $2,500,000. 
Danny Thomas___. Basic 2-year firm contract; cost of pilot and 2-year guar- 


anty is upward of $400,000; this year ABC ordered 
production of films prior to obtaining sponsorship. 
This commitment involved more than $1,400,000. 

Ray Bolger_____-- The contract for this film series and property came to an 
end August 1955; however, cost of pilot plus basic 
2-year firm guaranty during term of agreement was in 
excess of $450,000. 


Adventures of Pilot cost and commitment for production of films for 1 

Wyatt Earp. season prior to commercial sale involved monetary 
obligation in excess of $1,300,000. 

Jim Bowie__--_-~~- Initial cost for pilot and advances for other production 

and script costs prior to sale totaled more than $60,000. 

Wire Service___-_-_. ABC ordered production of film for full season on basis 


of only one-half sponsorship and ABC commitment for 
remaining half unsold and cost of pilot is upward of 
$1,400,000. 

Mr. Maerz. I am sorry I interrupted you. Would you care to 
continue? I think you were up to Danny Thomas and Wyatt Earp. 

Mr. Kinrner. You were asking me the reasons, and I was trying 
to answer your questions. 

Mr. Materz. Yes, sir. 

Mr. Kintner. In the case of Bolger and Thomas I have already 
explained it. In the case of Wyatt Earp, Lou Edelman, a producer in 
Hollywood, got the idea of doing an adult western. He came to me 
and asked if we would assist in the development of it and the financ- 
ing of it and the selling of it. We made a mutually agreeable deal. 

Mr. Marerz. Now, I take it that each of the four shows which you 
have just mentioned, Ozzie and Harriet, Ray Bolger, Danny Thomas, 
and Wyatt Earp, is produced independently ? 

Mr. Kintner. Ozzie and Harriet is produced by Ozzie Nelson; Ray 
Bolger was produced by Mr. Bolger; Danny Thomas produces his 
show; and Wyatt Earp is produced by Lou Edelman. 

Mr. Materz. Now, Mr. Kintner, would you furnish the committee, 
for the record, a copy of each agreement between ABC and any 
other firm under which ABC obtains any profit participation in the 
programs of that firm which are carried on the ABC network? 

Mr. Kintner. This is all it is, but do you want the actual contracts? 

Mr. Materz. That is right. 

Mr. Kintner. Well, I naturally would prefer you and our counsel 
to discuss the actual contracts where there might be deletion of certain 
factors that are competitive. 

Mr. Maerz. I am sure that the committee would be agreeable to 
having a meeting of committee counsel and your counsel with respect 
to possible deletions as recommended by your counsel. 

Mr. Krintner. Fine. Yes; we will agree to that. 

Mr. Keatrne. You were not suggesting they put in evidence the 
contracts, were you? 

Mr. Materz. No, sir, not in toto. We can insert excerpts from 
them. 
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The Cuarrman. In other words, your counsel and our counsel can 
get together. 

Mr. Kintner. Fine. Our counsel is James Stabile. 

(ABC subsequently submitted the following :) 


Percent Extent 
of ABC | of ABC 
owner- profit | 
Name of show Producer ship in | partici- | Extent of ABC profit participation in 
producer} pation | rerun rights and subsidiaries 
corpora- | during 
tion, if term of 
any contract 


Percent 
Adventures of Ozzie | Ozzie Nelson._-- None 40 | Under basic contract ABC acquires 40- 
and Harriet. percent interest in all profits accruing 
from the use of television films pro- 
duced during the term of the agree- 
ment. The term “profits” is deemed 
to apply only to net profits from all 
television usage whether the profits 
accrue from reruns on the network or 
syndication at a later date. ABC does 
not acquire any interest in proceeds 
from merchandising or other rights and 
the profit participation does not attach 
to any films produced by Ozzie Nelson 
after the term of the agreement even if 
the same format and characters are 
| utilized. 
Danny Thomas Materto*Pro- None | The ABC profit participation is limited 
ductions. to one-third of net proceeds arising from 
Ray Bolger (no longer None | network rerun or syndication of the 
on ABC). | films in the United States and Canada 
only. Ownership of all rights in the 
films outside of the United States and 
Canada remain with the producer of 
the program. All merchandising and 
allied property rights to any character 
in the film series are vested in the show 
producer. 
Wyatt Earp Wyatt Earp None | ABC’s profit participation rights relate 
Enterprises. | to net profits arising from use of films 
Jim Bowie | 616 Corp. __....- None | { for rerun purposes as we!l as for syndi- 
Wire Service __.___-- -| Wire Service None | cation and profits from merchandising 


Productions, | and other allied rights. In this in- 














Inc. stance, the profit participation is not 
limited to revenues derived only from 
United States and Canadian sources, 
but is worldwide. 


Norte.—It is relevant to mention that a profit participation in syndication or merchandising revenues, 
fot example, are subject to numerous deductions before either the film producer or the network realizes 
any Monetary gain. Each dollar in gross revenue taken in from syndication is subject to a deduction of 
approximately 10 cents for the cost of prints and other miscellaneous items, 35 to 40 cents as a distribution 
fee to the syndicator or distributor, 5 to 10 cents to the agent for the producer, with the balance then being 
divided between the film producer and the broadcaster in whatever porportion is agreed to. It is therefore 
very possible that out of each dollar of gross revenue in syndication, network’s share, even on a 50-50 ar- 
rangement, could not exceed 20 to 25 cents. Similarly, in merchandising arrangements, a merchandise 
distributor handles the property and receives, as a rule, 50 cents out of each dollar of gross revenue and 
with other miscellaneous expenses and the talent agent for the film producer, the share to be distributed 
between the producer and the broadcaster is considerably smaller than initially contemplated. There has 
also been a marked tendency to have to pay percentages of residual rights to star performers, writers, and 
other creative talent. These miscellaneous costs could very easily reduce the maximum of 25 cents that 
a broadcaster might expect out of each dollar of syndication or merchandising revenue closer to 15 cents. 
Particular stress is being made of this in order to present all the facts to the committee and to show that a 
50-percent interest, whether for the film producer or a broadcaster, is in no sense a true 50 percent of all 
revenue. 


Mr. Materz. Now, does ABC have any financial interest such as 
stock ownership in any so-called independent firm producing a pro- 
gram presently being exhibited over the ABC network ? 

Mr. Kintner. We have no profit participations other than the ones 
I described. We have no stock ownership. 

Mr. Materz. Stock ownership ? 

Mr. Kintner. None. 
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Mr. Keating. Is there an FCC regulation as to the amount of time 
which a station must devote to public-service programs within a 24- 
hour period ¢ 

Mr. Krnrner. No; there is not. What the Commission does in 
renewing a license is review the overall programing of the station over 
the 2-year period. Each station has to supply on a regular basis to 
the FCC every program that is carried by it. 

Mr. Keatine. And they do uniformly try to have a certain number 
of hours of public service in the 24 hours ? 

Mr. Krnrner. It has been my experience that every station that 
I have been in contact with has. I can only speak for the ABC sta- 
tions. They definitely do it on the ABC television network; yes, sir. 

Mr. Keating. And these licenses are renewed every 2 years? 

Mr. Kintner. Every 3 years. 

Mr. Maerz. Now, Mr. Kintner, with respect to each of these four 
shows in which ABC has a profit participation, does ABC also have 
certain merchandising rights in these shows? 

Mr. Kintner. I think our contracts, Mr. Maletz, would speak for 
themselves. My memory is that we do have a 50-percent share of 
Wyatt Earp, and my memory is that merchandising is not mentioned 
in the other three. You understand Mr. Bolger is now with NBC. 

Mr. Maerz. Yes. Are you familiar with the testimony before 
this committee of Judge Hansen, Head of the Antitrust Division of 
the Department of Justice ¢ 

Mr. Kinrner. I read his statement. 

Mr. Maerz. Now, I think you recall, do you not, that Judge Hansen 
testified that the Department of Justice had received complaints that, 
and I quote: 

The networks tie sales of television network time, to sales of network owned 
or controlled shows. In other words, that certain networks sometimes offer 
desirable time slots, usually called prime time, 7:30 to 10: 30 in the evening, to 
sponsors only on condition the sponsors use shows in which the networks own 
an interest. 

Are you familiar with that statement by Judge Hansen ? 

Mr. Kintner. Yes; I remember it. 

Mr. Maerz. Has ABC in any instance ever offered a desirable eve- 
ning time slot to a sponsor on condition that the sponsor would use 
a show in which the ABC network had an interest ? 

Mr. Kinrner. The implication you use in the question; no. As 
explained further on in my statement, we do believe that for a balanced 
program structure we should allocate a time for Bishop Sheen, a 
time for Warner Bros., a time for Disneyland, which are offered to 
all comers. Having read Judge Hansen’s comment, and in the impli- 
cations of the hearing, we have not refused time periods to people on 
the basis of not buying ABC shows. It is spelled out in my statement. 

The CHarrMAN. Your answer is tantamount to “No”? 

Mr. Kintner. Yes; but I have to add the qualification that when, for 
example, we buy Disneyland, we believe in our balanced program 
structure it should be on the network and we allocate it. to the night, 
7:30 to 8:30. That show is available to anybody buying Disneyland. 
That is our key anchor, but, Mr. Maletz, if you refer to an alleged 
practice in the business whereby an advertiser who wanted to buy a 
time period with the chain would be refused and be forced to buy the 
chain of somebody else. My answer to that is “No.” 
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Mr. Keattnea. In other words, if an independent producer came to 
you with a so-called The Great Mr. X, and he wanted to put that on 

30 to 8:30 at a time when you have Disneyland on your network, 
you would say to him, We can’t take it; we have Disneyland on then. 
If you want 

Mr. Krnrner. We could take it at 9: 30. 

Mr. Kratrinc. Whatever the time is—If you want to sponsor 
Disneyland it is all right, but we can’t take The Great Mr. X, because 
the only thing we show during that time is Disneyland. 

Mr. Krnrner. That is right. We have to make certain manage- 
ment decisions concerning key shows that we believe should be on the 
air, and obviously m: aking a managing decision, we will take Disney- 
land, which is a very clear ex xample. It would take a great deal for 
us to believe that some other show served the public interest better 
than that. This is spelled out, as I say, in my statement rather ex- 
tensively. 

The Cnarrman. You do not, for example, say to a prospective pur- 
chaser, “We will give you Disneyland provided you take another 
show that we are interested in?” 

Mr. Kintrner. Absolutely not. 

The Cratrman. You do not sell a package, in other words? 

Mr. Kintner. No; we do not, sir. 

Mr. Maerz. Mr. Chairman. 

I think you have already testified that the ABC network does 
participate in the profits of certain independent producer programs; is 
that right ? 

Mr. Kinrner. That is right, 4 in number previously and at the 
present time 5. 

Mr. Matetz. Now, is the ABC network free to select or not to select 
programs to be exhibited on the stations it owns, as well as on stations 
of many of its affiliates? 

Mr. Kinrner. Are you talking networkwise now ? 

Mr. Maerz. Yes. 

Mr. Krntner. Iamsorry. I do not understand the question. 

Mr. Marerz. I will put the question differently : 

Does the ABC network have the responsibility for program selec- 
tion of network shows? 

Mr. Kinrner. No question about that. It is our management re- 
sponsibility. 

Mr. Materz. In any instance has the ABC network demanded a 
profit participation in a program before it would agree to find time 
for that program on its network ? 

Mr. Krntrner. It has not. 

Mr. Matetz. Now I should like to ask you about an alleged series of 
negotiations which took place between Screen Gems and ABC in the 
spring of 1956. 

In or about March 1956, did representatives of Screen Gems meet 
with representatives of ABC, at ABC’s request, to discuss a program 
for the hour following Disneyland Wednesday night at 8:30? 

Mr. Krntner. May I explain the story, as they say, as it happened ? 

Mr. Maerz. Certainly. 

Mr. Kintner. For some time Screen Gems, as well as other inde- 
pendent producers and other talent agents, have been in contract with 
the ABC television network, with the desire to get their shows on 
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ABC. Asa matter of fact, Screen Gems has two shows on ABC, The 
Ford Theater, and Rin-Tin-Tin. They are very aggressive, for which 
I compliment them. 

In March of this year we were considering the possibility of some 
show on Wednesday night. We had sold the American Tobacco Co. 
and General Foods Co. time after Disneyland, and the program in the 
1955-56 season had not been successful. We were preparing a sales 
campaign to try to resell to the American Tobacco Co. and General 
Foods and other advertisers this time period. In connection with this 
we thought of the possibility of an hour-long western, 8:30 to 9:30. 

In this connection we contacted—and by “contacted” I mean they 
visit us all the time—we suggested the possibility to Screen Gems, 
William Morris Agency, and MCA and to various independent pro- 
ducers that we might be willing to try to sell behind Disneyland an 
hour long western, as a result of which Mr. Cohn and his associates 
came to see us. It was in a very preliminary stage in that we had not 
even contacted the clients scheduled to occupy the time. 

We talked about the feasibility of creating an hour long western, 
and Mr. Cohn said he was not sure he could do it. We discussed the 
possibility of participation by ABC in return for the sponsorship, and 
the most important, the return for the selling, because we had to go sell 
at least 2 clients and probably 4 clients. This was a very vague nego- 
tiation, and as I said, I think in view of our selling activity and in view 
of the help that our program department would give in the creation 
of this kind of a western, we would finance it, and have a 50-percent 
interest in the profit. 

Mr. Cohn said he agreed that we had important selling influence, and 
by “selling” I mean the use of research, our sales department, and all 
kinds of things. He told me that he did not think we should have a 
participation. He previously told our program director he thought 
perhaps we ought to have 10 percent. This was very vague negotia- 
tion and it was concluded on the basis that we did not have the ap- 
proval of the American Tobacco Co. and General Foods, so that there 
was no conclusion to the conversation. 

I went to see the representatives of the American Tobacco Co. shortly 
thereafter and their representatives told me they were not interested in 
an hour-long western, as a result of which in our negotiations with 
various people it was dropped. 

The net result of the sale of the time period was that the American 
Tobacco Co. brought in to us a program owned by the CBS film 
ean, called Navy Log, and we accepted it in back of Disney- 
and. 

Mr. Keatrne. You mean that CBS produced a program for Ameri- 
can Tobacco Co. ? 

Mr. Kintner. And they placed it on ABC. 

Mr. Keatrna. Placed it on ABC? 

Mr. Kintner. That is correct. 

Mr. Keatine. There are wheels within wheels here. 

Mr. Krntner. It is a very good program, Mr. Congressman. 

Mr. Keattne. Now CBS has a subsidiary in the business of pro- 





ducing 

Mr. Krntner. This is what they call, I believe, their film syndica- 
tion department, which sells to anyone, as I understand it. I cannot 
speak for Columbia. 
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Mr. Kreatine. How did CBS let that get out of their clutches? Why 
did not they put it on a CBS program? 

Mr. Kinrner. You will have to ask Dr. Stanton that. 

The Cuarrman. Go ahead, Mr. Maletz. 

Mr. Materz. I think the committee-— 

Mr. Kintner. Could I add just one thing to Mr. Cohn’s comments, 
Mr. Cohn’s conversation? There was never any statement or impli- 
cation that Screen Gems could not have the time after Disneyland 
unless they gave us some participation. It was a negotiation for a 
creation of an idea which was my idea, not his, and which we felt 
that since it was our idea, since we were going to contribute creatively 
to it, since our research and sales department and myself were going 
to sell it, we were entitled to a participation. It was an ordinary 
business discussion. 

Mr. Maerz. Now, sir, to become a little more specific on this mat- 
ter, Mr. Cohn, as you know, submitted a statement to the network 
study group of the Federal Communications Commission, and testi- 
fied before this committee as to the accuracy of the portion of the 
statement to which I will now advert. 

Mr. Cohn’s statement reads: 

A few months ago Screen Gems was called in by the president of ABC and his 
programing vice president and were told that the hour following Disneyland 
on Wednesday nights at 8:30 needed a new program. 

Is that statement of Mr. Cohn’s correct or incorrect ? 

Mr. Kintner. I would not use his words. I do not want to say 
whether it is correct or incorrect. The record can speak for itself. 
But we did not call them in. They have been actively soliciting 
business from ABC. The discussion in my office was exactly what I 
described to you. We had the idea of an adult western in an hour 
form, and we were looking for someone to make it for us. We had 
not approached the advertiser who was involved in the time period. 
We did not know whether he was interested. We wanted to know 
whether they were interested in taking our deal and making it for 
us, and there was a discussion (a) that they were not sure they could 
make it; (5) if they did as to our participation. His position was 
that we should not have any. Our position was that in view of the 
circumstances we should have 50 percent. It was then a negotiation, 
it was vague, and it was ended not with any agreement or disagree- 
ment. Asa matter of fact, it was just a pure negotiation, because I 
said, “Well, let’s see whether the American Tobacco Co. is interested.” 
It occurred that the American Tobacco Co. was not only not interested 
in an hour western, but General Foods was not interested in consider- 
ing the time period, so instead, as I described, the American Tobacco 
Co. brought in Navy Log at 8:30. 

Mr. Maerz. Now, I would like to read the next statement of Mr. 
Cohn, and I quote: 


ABC and the sponsors who were interested in that hour felt that a weekly 
hour-long western series would be good programing. 


Mr. Kintner. That is accurate to the extent that ABC felt so. We 
had not consulted the sponsors. 
Mr. Materz. Very well. Next statement of Mr. Cohn: 


Screen Gems agreed, et cetera. 
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Mr. Kintner. I imagine they agreed. Generally, independent pro- 
ducers agree when they think you are going to buy something. 

Mr. Matetz. Mr. Cohn’s statement continues: 

ABC felt that Screen Gems was preeminently qualified by virtue of its past 
productions in the field of television, the theatrical productions of its parent 
company, and its physical facilities for the production of western pictures, to 
produce such a series. Screen Gems agreed. 

Is that substantially accurate? 

Mr. Kinrner. I am sure that Screen Gems’ agreeing is accurate, 
but we said that we thought there were movie producers who could 
produce an hour-long western. Screen Gems is a subsidiary of Co- 
lumbia Pictures. We have two Screen Gems shows on ABC in which 
we have no interest, Ford Theater and Rin Tin Tin, and they are both 
excellent shows. 

Mr. Matetz. Would you say that in general these two statements 
which I have just read by Mr. Cohn are substantially accurate? 

Mr. Kintner. I think the record, Mr. Maletz, ought to speak for 
itself. 

Mr. Marerz. We are trying to make the record in detail at this 
point. Now, Mr. Cohn stated, and this is his statement to a Govern- 
ment body and a congressional committee, and I quote: 

ABC was willing to finance a pilot which would involve about 2.5 percent of 
the cost of the program as a whole, set aside the time for a limited period, and 
if the sponsors accepted the program after seeing it ABC would have the series 
produced. In return, ABC wanted 50 percent of all of the profits of the produc- 
tion venture. 

Now, are these two statements substantially accurate ? 

Mr. Kintner. I have already testified, Mr. Maletz, as to the conver- 
sation between Mr. Cohn and myself. I will be happy to repeat it. 
This was the beginning of a negotiation. We made very clear that 
we did not have the authority nor had we consulted with the sponsor. 
In the event they decided they could go ahead, and Mr. Cohn was not 
such that they could produce an hour western between March and 
September, I suggested that in view of the fact that an hour-long 
western was our idea, we would be the selling force to sell from 1 to 4 
clients, which is a terriffic job. The assistance of our program depart- 
ment in the concept we would finance the pilot, and if the program were 
bought we would finance the rest of the series, which means that is 
putting up money before the advertiser pays us, and he said that he 
did not think we should have a participation, and it was an inconclu- 
sive discussion which ended, and I said, “Before we go any further in 
the negotiation, we will see whether the American Tobacco Co. is 
interested.” 

Mr. Materz. Did you indicate to Mr. Cohn or did any of your asso- 
ciates indicate to Mr. Cohn or his associates that if you found a spon- 
sor ABC would want 50 percent of all the profits of the production 
venture? 

Mr. Kintner. I only indicated to Mr. Cohn exactly what I testified 
to, that in the event this idea culminated, which was our idea—I know 
you do not want me to repeat the same thing I just said before—that 
we felt we were entitled to 50 percent. And he disagreed, and so the 
negotiation was just ended inconclusively. 
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Mr. Materz. In other words, it is correct, is it not, based on what 
you have just said, that ABC did indicate that it would want profit 
participation in the event a sponsor was secured ? 

Mr. Kintner. That is correct. In the discussions we thought we 
were supplying certain things to the program, and I thought we were 
entitled to 50 percent. It is the same kind of a negotiation, Mr. Ma- 
letz, where an independent producer says he wants $100,000 for a pro- 
gram, and we say, “We think you ought to produce it for $80, 000.” 

Mr. Keating. Do some of these companies like American Tobacco 
buy contracts for time before they know what kind of a program they 
are going to have? 

Mr. Kintner. That is right. The American Tobacco bought this 
time period without knowing. They knew their summer programing, 
and their desire was to buy something for the fall, which is very usual 
in the business. 

Mr. Keating. That is very common; is it ? 

Mr. Kintner. Yes. 

Mr. Keating. That is, they sew up the time and then leave it either 
to the network or to their own advertising agency later to decide what 
program is going in there ? 

Mr. Kintner. Yes; but whatever program they select is always 
subject to network-management approval, that the program is of the 
quality, good taste, and the other criteria that are used by management 
in making decisions whether progr ams are acceptable. 

Mr. Keattnc. Well, vice versa, is not that so? Do they not have to 
approve the program you select ¢ 

Mr. Kintner. Oh, yes; they certainly do. 

Mr. Keattnc. It has to be a mutual agreement ? 

Mr. Kintner. A mutual agreement. 

Mr. Keating. And suppose they decided the only program that was 
any good is the Great Mr. X, and you decided, Well, the only pro- 
gram that we are going to carry there is the Great Mrs. Y , and you 
just could not get together; then would bets be off ? 

Mr. Kintner. Generally, if you could not make an agreement on the 
program, they would be released from their time commitment. There 
are certain deadlines put on, that at a cer tain time during the summer 
you have to notify as to what the program is going to be, and we will 
notify you in turn in a reasonable period whether it is acceptable or 
not. This actually has never happened. 

Mr. Keating. And it is not likely to happen if you have a deal of 
that kind ? 

Mr. Kinrner. It has never happened on the ABC television network, 

Mr. Materz. Mr. Kintner, is it correct that in the course of these 
negotiations A BC offered to finance the pilot ? 

Mr. Kinrner. We were discussing generally the terms of a possible 
deal in the event American Tobacco was interested, and on my side I 
said that we would be happy to finance the pilot and finance the rest 
of the operation if we obtained reasonable sponsorship, and we felt 
that we were entitled, for the reasons I described, that it was our idea, 
with the help of our program department, our selling force, we were 
entitled to 50 percent. Mr. Cohn said he doubted whether they could 
enter into it, because he did not think that they could get ready in time, 
and he said he did not think we were entitled to 50 percent, and it was 
dropped there. This was just a discussion. 
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Subsequently, when the American Tobacco Co. was not interested, 
Mr. Cohn told me that he did not believe they could have made the hour 
film in time, anyway, so it was purely academic. 

Mr. Maerz. Did Screen Gems advise you that it was able and will- 
ing to finance the pilot itself? 

fr. Krvtner. In the course of the discussion they said “We can 
finance it ourselves. You don’t have to worry about that.” 

Mr. Materz. Did Mr. Cohn or his associates advise you that not only 
would it finance the pilot itself, but if ABC would set aside the time 
Screen Gems would sell the program but retain all the profits? 

Mr. Kinrner. In this connection, no. At least that is not my mem- 
ory of what he said. 

Mr. Maerz. Let me read directly from Mr. Cohn’s statement: 

Screen Gems asked if it would receive any of ABC’s profits from the sale of 
the time period or other succeeding time period which would become far more 
valuable if the Screen Gems program were successful. 

Is that a substantially accurate statement ? 

Mr. Kintner. I do not remember him asking me that, but I will tell 
you voluntarily my answer would have been “No,” if he suggested 
any sharing in the money of other programs. 

Mr. Materz. Continuing his statement : “The answer is ‘No.’ ” which 
coincides with your recollection ? 

Mr. Krntner. Yes. Perhaps I can get it in this perspective, Mr. 
Maletz, and perhaps Mr. Cohn was not referring to Disneyland there 
at the time of the discussion about the American Tobacco. We have 
told Screen Gems repeatedly that at any time that they could bring in 
a sponsor to ABC, and the show is acceptable and the time is available, 
we would be happy to have them on ABC without any participation 
in their show whatsoever. 

Mr. Maerz. Now, Mr. Cohn further stated, and I quote: 

Screen Gems counteroffered to finance the pilot itself, and if ABC would set 
aside the time Screen Gems would sell the program but would retain all of 
the profits. The answer was “No.” 

Mr. Kintner. You see, this cannot be an accurate recollection, be- 
cause we obviously could not set aside the time that the American 
Tobacco Co. had under contract. 

Mr. Maerz. Do you recall any discussion with respect to the prob- 
able cost of the pilot film ? 

Mr. Krntner. I have a vague recollection we talked in terms of 
$70,000 or $75,000, and this is a vague recollection, that Screen Gems 
thought if we ever went into it, and they repeated that they were not 
sure they could get a show ready, they thought it would be nearer 
$80,000 or $90,000 or $100,000. 

The Cuarrman. Mr. Kintner, do you mind raising your voice? The 
acoustics are not so good. 

Mr. Krntner. Iam sorry. I apologize. 

Mr. Materz. Mr. Cohn stated, and I quote: 

Again an instance where a network seeking to exploit the power inherent in 
its control of time, demands a profit participation in a field in which it is not 
directly engaged. 

Mr. Kintner. Are you reading from Mr. Cohn’s testimony before 
this committee ? 
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Mr. Materz. Yes, sir, I am reading from his stajement submitted 
to the FCC Network Study Committee, which Mr. Cohn testified was 
correct. ; 

Mr. Kintner. Well, as I say, the record will speak for itself, but 
in his testimony here it seemed to me that he did not take that position. 
However, my answer is It is not such an example and Mr. Cohn is 
incorrect. 

Mr. Materz. Has there been any instance, to your knowledge, where 
the ABC network rejected a proposed program in which it did not 
have a financial interest, including profit participation, in favor of 
a program in which the network did have a financial interest ? 

Mr. Kinrner. There has been none, to my recollection. 

Mr. Maerz. Now, is it the practice of ABC to kinescope some of 
its live programs ? 

Mr. Kintner. We kinescope our live programs from necessity, Mr. 
Maletz, because we cannot get in the 1 and 2 station markets on a 
live basis, so we have to kinescope them in order to get, say, in Boston, 
Pittsburgh, and Miami, so we do kinescope our live programs. 

Mr. Materrz. Is it the general policy of the ABC network to make 
kinescopes available only to ABC-afliliated stations? 

Mr. Krntner. I do not quite get the question. If I understand it 
correctly, we have certain stations with first-call provisions. If they 
do not take the program and the advertiser is willing, we do make 
the program available to other stations, if the advertiser wants to buy 
them. 

Mr. Materz. Let me ask you this further question, which may clar- 
ify the previous question: 

Does the ABC network make kinescopes of its programs available 
to independent stations, that is, stations not affiliated in any way with 
the ABC network? 

Mr. Kintner. Well, first of all, under the kinescope rule you can 
only show a program once in one city. That is the union rule, and 
in the cities where there are independents we would have already 
shown it, so it is an academic question. 

Mr. Maerz. Do you make your kinescopes available to stations for 
a first showing not affiliated with the ABC network? 

Mr. KintNneEr. Well, actually any independent station in the cities 
you are talking about, we have affiliates which carry the program. 

The CuarrmMAn. Do you sell the kinescope to a station not affiliated ? 

Mr. Krntner. We can’t under the union rules; we can only play 
the kinescope once in one city. 

The Cuarrman. Suppose it has been played ? 

Mr. Kintner. There will not be any independent stations where it 
has not been played, Mr. Chairman, that the network is not in, if 
you are talking about an independent station such as New York or 
Los Angeles. 

Mr. Keating. Supposing I walked in and wanted to buy a kinescope. 
I cannot buy it? 

Mr. Kintner. Well, because of the union we could not sell it to you 
if we wanted to. 

Mr. Keating. Does the union rule that? 

Mr. Krntner. Yes. The restriction is the program must be played 
within 60 days of the time and it can only be shown once in one com- 
munity. Otherwise you have to replay the program again, the music, 
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since the authors, the writers govern that. If you would give me an 
example, Mr. Maletz, of what you are talking about, I will try to be 
responsive. 

Mr. Materz. I will use this as an example. You might have a sta- 
tion in a rural area not affiliated with any network or serviced by any 
network. I was wondering if that particular station, which 1s the 
only station in the community, we will say, can get access to ABC’s 
kinescopes ¢ 

Mr. Kinrner. If the advertiser wants to buy the station we are 
perfectly willing to have it. Weare talking about commercial shows ¢ 

Mr. Maerz. That is right. 

Mr. Kintner. If the advertiser wants to buy the station we are 
perfectly willing to sell it. 

The Cuarrman. So you are in the business also of selling kine- 
sco 

Mr. Krnrner. No, sir, we are not. There is no demand for it. 

The Cuarrman. How do you sell kinescopes any time in that way? 

Mr. Kintner. We have made some sustaining kinescopes of public- 
service programs available to certain stations where we have played 
them on their request. I cannot think of a specific example, but it 
would be something like a Red Cross show that they wanted to carry. 

Mr. Maerz. Now, Mr. Kintner, did any official or employee of 
your company prepare memorandums of the meetings, about which 
you testified, between ABC representatives and Screen Gems repre- 
sentatives ? 

Mr. Kinrner. I did not. 

Mr. Maerz. Did anybody else in your organization prepare memo- 
randums with respect to what transpired at sheen meetings ? 

Mr. Krintner. I would be happy to check; I do not know. 

Mr. Matrerz. Would you check and supply any such memo- 
randums 

Mr. Kinrner. I would be happy to. 

Mr. Materz. For the committee’s record. 

Mr. Kinrner. I would be very happy to. 

(ABC subsequently supplied the following information :) 





AMERICAN BROADCASTING CO. 


INTERDEPARTMENT CORRESPONDENCE 
Marcu 6, 1956. 
To: Mr. Robert E. Kintner. 
From: Robert F. Lewine. 
Subject : Screen Gems. 
CONFIDENTIAL 


Anticipating a further meeting with Screen Gems, here in brief are the results 
of my meeting with Mr. Ralph Cohn of March 1, 1956: 

1. Cohn questioned whether there was adequate time to create a format, cast, 
and produce a first film in time for an effective sales campaign. 

2. Sereen Gems might be willing to enter into a “token partnership”—in other 
wards, a reduced equity. He mentioned a figure of 10 percent. 

3. Screen Gems would now be willing to tie an hour adult western to ABC 
without equity. 

4. They agree that it would be better to build an unknown to stardom than to 
get a “name” for the money involved. 

5. He asked net price and I told him maximum of $65,000—preferably between 
$55,000 and $60,000, if possible. 
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6. Because Cohn feels that there is insufficient time to produce a pilot film, he 
offered to put together some western feature film as an indication of Screen Gems’ 
production quality and to cover the balance with a visual presentation. 

I'm sure that Screen Gems believes that the cost should be closer to $85,000 net 
per program and, of course, the subject of equity remains unresolved although I 
have told Cohn that we would not consider anything less than 50 percent. 


Rosert F. Lewine. 


Soreen Gens, INc., 
TELEVISION SUBSIDIARY OF COLUMBIA PICTURES CORP., 
New York, N. Y., March 13, 1956. 
Mr. Rosert KINTNER, 
AMERICAN BROADCASTING Co., 
New York, N. ¥. 

DeAr Bos: The enclosed article from this week’s Billboard, if it contains any 
truth, is as good an argument as I know for a network acquiring top programs 
and the benefits derived from this, apart from sharing in the profits of the pro- 
gram. 

Regards. 

Sincerely, 
Ratpu Coun. 


FitM PrograMs Hetp ABC's SiLow, STEADY STATION-CLEARANCE PROGRESS—OUT- 
LETS NEEDED FOR Top STATURE; SERIES Lineups Bieeest; THERE’S A MARKET 
LIMIT 


New York, March 10.—Slow and steady progress is being made by ABC in the 
field of station clearance, which still remains a major stumbling block in the net- 
work’s attempts to reach equal status with NBC and CBS. 

There’s no doubt that the web’s billings and stature would skyrocket faster and 
farther than it has to date if the network could more easily deliver to advertisers 
all the markets they would like. 

As it is, ABC’s embracement of filmed programs has made it possible, because 
of the fact that film shows can be aired on a delayed basis more readily than live 
shows, for the web to obtain impressive station lineups for many of its shows. 
Its ability to do this has brought many advertisers to the network who 2 years 
ago wouldn’t have given ABC a second glance.. The collapse of the Du Mont net- 
work too, undoubtedly helped its clearance problem. 

The process of clearing difficult markets, however, is still a slow and laborious 
process for the web. Its current impressive station lineups on many of its shows 
have been built up only gradually. The gains it has made, however, over the past 
year have been impressive in many areas. 


FILM LINEUPS 


For instance, TV Reader’s Digest jumped from a lineup of 52 stations in Jan- 
uary 1955 to 86 stations in January 1956 to increase its Nielsen coverage factor 
from 73.8 to 83.7. Rin Tin Tin’s lineup jumped from 61 stations last year to 93 
stations this year, increasing its coverage factor from 76.3 to 84.2. Du Pont 
Theater last year had only 44 stations. This January it was reaching 82 outlets, 
which brought its coverage factor up from 69.5 to 82.9. 

Last January, only two ABC shows—both film—were able to boast coverage 
factors of over 90. They were Disneyland, with a coverage factor of 95.3, and 
Ozzie and Harriet, with a coverage factor of 92.8. This year, the web has 5 
shows—2 of them live—with coverage factors of over 90. These are Disneyland, 
whose coverage factor hit 96.7 in January; Break the Bank, with a coverage 
factor of 91.5; Masquerade Party, 91.1; Mickey Mouse Club, 91.0; and Make Room 
for Daddy, 90.1. 

STATION LIMIT 


The gains that ABC has made this year will be the starting point for further 
progress the web will undoubtedly make next season. But there is a limit, im- 
posed on it by the limited number of stations available in certain key markets, 
beyond which it cannot go. Its progress beyond this point will have to depend 
on moves by the Federal Communications Commission to open up more channels 
in these blocked markets. ABC, of course, is doing its best to point up its dilemma 
to the FCC and is applying heavy pressure for fast action to alleviate its problem. 
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Screen Gems, INc., 
TELEVISION SUBSIDIARY OF COLUMBIA PICTURES CorP., 
New York, N. Y., March 14, 1956. 
Mr. Rosert KINTNER, 
American Broadcasting Co., 
New York, N. Y. 

Dear Bos: Thank you so much for letting me know that the hour-long western 
series is out of the picture for the time being and that there is some interest 
in a half-hour series for the first part of the same time slot. Attached here- 
with are 16 millimeter prints of 3 half-hour adult western programs we have 
produced during the past year for various shows of ours. Stage to Yuma stars 
Robert Young and was produced by us to be used in the Father Knows Best 
series as a change of pace. It has nothing to do with Father Knows Best in- 
sofar as the characters or relationships of this series are concerned. 

Showdown at San Pablo stars Joseph Cotten and was produced for the 
Celebrity Playhouse series, a syndicated anthology of ours. The Silent Stranger 
stars Richard Conte and was produced as a regular Ford Theater program 
this year. 

Neither of these three programs can properly be thought of as a pilot for an 
adult anthology such as we have been discussing with you, but are rather to be 
considered as examples of production quality, writing and acting, which could 
be applied to a western series. In addition, it is entirely possible that bits 
and pieces of the characterizations from each of the three programs could be 
knitted together into an overall series. At any rate, would appreciate your look- 
ing at them with this in mind. 

I am leaving for the coast over the weekend and as I told you over the tele- 
phone, would be more than pleased to attempt to work out a format and con- 
cept for a western series which, if you could sell, we would be happy to pro- 
duce. Furthermore, we believe if you would set aside some desirable time, we 
could sell the show without a pilot by virtue of our track record, these three 
pieces of film and a concept which we could put on paper for a new series. 

With best regards. 

Sincerely, 
RALPH COHN. 


Marcu 19, 1956. 
Mr. Rap Coun, 
Screen Gems, New York, N. Y. 

Dear RALPH: In reply to your letter of March 14, 1956, I appreciate your 
sending us prints of the three half-hour adult westerns. I shall discuss them 
with Bob Lewine, and he in turn will return them to you. 

Bob will keep your people informed on developments. 

I appreciate the cooperation that Screen Gems is giving ABC. 

Best wishes. 

Sincerely, 
Rosert BE. KINTNER. 


Marcu 20, 1956. 


Mr. RaLpH COHN, 
Screen Gems, Inc., New York, N. Y. 


Dear Ratpu: You were thoughtful to comment on the Billboard article. Films 
have been very important to us in building up both ratings and clearances. 

I am sorry we could not work out anything on the adult western. 

Best wishes. 

Sincerely, 
Rosert EB. KInTNER. 

Mr. Maerz. Now, is all commercial time on the ABC network pro- 
cured through advertising agencies? 

Mr. Krntrner. Yes. 

Mr. Matetz. Has there ever been an instance, to your knowledge, 
where commercial time on the ABC network was not procured through 
an advertising agency ? 

Mr. Kintner. Not to my knowledge, nor have we ever had any 
approach for buying time except, in my knowledge, through adver- 
tising agencies for a sponsor. 
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Mr. Maerz. Does your network have any policy or rule which pre- 
cludes the sponsor from buying time directly from the network ¢ 

Mr. Krintner. To be very honest, Mr. Maletz, it has never come up. 
The advertising agency gives a terrific service to the sponsor. He is 
equipped to know time values ; he is equipped to know program values; 
in addition, as you know, he supplies the commercial treatment, and 
to my knowledge never have we been approached, so in effect we 
have never considered it. 

Mr. Maerz. Now, if a sponsor should buy time directly from a 
network, is it not correct that that sponsor would save a 15-percent 
advertising agency fee? 

Mr. Ktntrwner. I could not answer that, because I have to consider 
that as a matter of policy. As you know, the method of business 
operation is that we bill the agencies and they remit 85 percent with 
the knowledge of the client, so in effect 15-percent payment on the 
time charge is made. I cannot answer the question in this context. 

Mr. Materz. Well, now, it is a fact, is it not, that many sponsors 
buy time directly from local radio and television stations ? 

Mr. Krnrner. Perhaps our experience in our five owned stations, 
which are in large cities, is not a good indication, but I would say not 
in our cities. 

Mr. Keatine. What if the Republicans or the Democrats buy some 
time, do they get that 15-percent reduction ? 

Mr. Krntner. Yes; the Republican National Committee, repre- 
sented by Batten, Barton, Durstine & Osborn, and the Democratic Na- 
tional Committee, represented by Norman, Craig & Kummel, get 15 
percent. We treat them exactly as commercial sponsors. 

Mr. Maerz. Can you explain to the committee, if you know, why 
no prospective sponsor has ever sought to buy time directly from a 
network ? 

Mr. Kinrner. I can conjecture, but I think you ought to ask the 
clients. My conjecture is that the service supplied by an advertising 
agency is extremely real. The buying of time is very difficult in the 
sense of judging what shows can get the rating. 

No. 2, the selection of shows is probably the most precarious occupa- 
tion in the world. About 1 out of 10 are successful and 9 are not. 

In addition, the advertising agencies supply the commercial treat- 
ment and the so-called creative approach to selling goods. I would 
say that the reason they do not is that the advertising agency supplies 
services that the client needs and no one else can give him. But 
obviously I cannot answer because I am not a client. 

Mr. Keatrne. You do not have any financial interest, do you, in- 
dividually, nor does ABC have a financial interest in any advertising 
agency ? 

Mr. Kintner. Absolutely not. 

Mr. Materz. With respect to the matter of discounts, it is correct, 
is it not, that the larger the amount of time an advertiser buys on your 
network, the greater is his discount ? 

Mr. Kinrner. I would not explain it in that way. The greater the 
discount if a program has a continuity to it. Perhaps I can illustrate 
it by a half-hour show: If an advertiser takes a half-hour show and 
only goes 26 weeks, he pays a higher rate than if he went 52 weeks. 
The ABC rate card is based essentially on the continuity of the ad- 
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vertiser for obvious reasons. It gives us assurance of our program 
structure, and it also gives us a stability within our business, which is 
very important to us. 

Mr. Maerz. At this point, Mr. Chairman, I offer in evidence ABC 
rate card No. 6, effective March 1, 1956. 

Is this the most recent rate card of ABC, Mr. Kintner ? 

Mr. Kintner. That is correct. 

Mr. Maerz. I offer it in evidence. 

The CuarrMan. It may be accepted. 

(The rate card of ABC, effective March 1, 1956, appears at p. 4767.) 

Mr. Maerz. Now, under the ABC rate card, if an advertiser, as 
an example, buys 30 minutes of prime time on your network and buys 
1 hour of class C time, each for 52 weeks, he will pay a lower net rate 
for his prime time than, say, a competing advertiser on your network 
who buys only 30 minutes of prime time for 52 weeks; 1s that right’ 

Mr. Kinrner. Yes; it would be slightly more. 

Mr. Maerz. Is it not a fact that merely because of the volume pur- 
chased in the example to which I am alluding, the first advertiser gets 
a better rate from your network than the second advertiser? 

Mr. Kintner. I do not know what you mean by “better.” 

Mr. Maerz. He pays less; he gets a better discount ? 

Mr. Kintrner. Yes; in return for the continuity he does. 

Mr. Materz. Now, would you not say, then, that the second adver- 
tiser is at a competitive disadvantage as compared to the first adver- 
tiser, insofar as rates paid to the ABC network are concerned ¢ 

Mr. Krintner. It is available to any advertiser. 

Mr. Maerz. But you do have in effect, do you not, a quantity dis- 
count system ¢ 

Mr. Kintner. Well, actually, we have—I prefer to call it a con- © 
tinuity, if you run 52 weeks, which is a little different from a quantity ~ 
discount. 

Mr. Materz. Is it not analogous to a discount system ? 

Mr. Kintner. Well, you can buy it all at one time in quantity. This 7 
is a 52-week operation designed to give stability; with that quali- | 
fication. 7 

Mr. Maerz. But this time is contracted for all at once; is it not? 

Mr. Kintner. Well, it is cast in 13-week cycles. 

Mr. Maerz. Yes; but it is contracted for all at one time ? 

Mr. Kintner. It may or it may not be. 

Mr. Materz. Would you agree, then, that it is similar in many re- © 
spects—analogous to a quantit y-discount system ¢ : 

Mr. Kinrner. I will take your word. 

Mr. Materz. Allright, sir. ’ 

Mr. Keatinc. Well, if an advertising agency buys prime time plus ~ 
C time, he does not necessarily sell that C time to the same fellow to — 
whom he sells the A time; does he? This is just a matter of interest — 
to me as to how these things operate. ; 

Mr. Kinrner. Yes; it must be to the same client. 

Mr. Keratine. It must be tothesame client. I see. ; 

The Cuarrman. So that if I wanted to buy A time, you would | 





say, “All right ; we will give it to you provided you buy some C time?” 7 


Mr. Krinrner. No; that is wrong, Mr. Chairman. We never tie 7 
in buying two pieces of time. What counsel is referring to in his 7 
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example is, if you have certain nighttime business and certain daytime 
business, together they work to get you higher discounts. 

Mr. Kratrne. Well, you do not tie it in, but if the client wants 
to tie it in, you do not raise any objection ¢ 

Mr. Kintner. Well, if the client buys—the rate card operates auto- 
matically, based on his continuity. If he contimues the 2 programs 
for 52 weeks, thety benefit each other. 

Mr. Maerz. Now, Mr. Kintner, as a matter of fact, does this dis- 
count policy of your network not discriminate in favor of the larger 
advertiser as compared to the smaller advertiser ¢ 

Mr. Krnryer. Well, that is a difficult question to answer “Yes” or 
“No.” It gives lower rates to the man who will run 52 weeks. Now, 
in addition, you have to look at the rest of ABC, in addition to this 
rate card, where we have five participating programs which we sell 
to the so-called smaller advertisers at very reasonable rates, because 
we believe very definitely that a television network should provide 
facilities not only for the large advertiser but also for the small adver- 
tiser. 

To give you an example, we have just created a very important va- 
riety show, 8 to 9 on Thursdays, in which we are selling 1 minute. 
You could buy one if you wanted to at prices ranging from $8,000 to 
$10,000, so that we have tried to gear our operation to meet the man 
with the lower budget as well as the man with the larger budget. 

Mr. Keattne. What do you mean by 1 minute? 

Mr. Krytner. One minute of commercial time. 

Mr. Keatrne. Out of the 1 hour? 

Mr. Krntner. Yes, sir. We sell it to six advertisers. There are 6 
minutes of commercial time in an hour. 

Mr. Keatina. Isee. Is that astandard amount? 

Mr. Kintner. No. I believe there are certain shows on the other 
networks, but. we have done this deliberately, created five shows in 
order to bring in what I call the smaller-budget advertiser who still 
has national coverage. 

Mr. Krattne. And you sell 6 minutes out of the 1 hour? 

Mr. Kintner. To six advertisers. 

Mr. Keatrne. Six different advertisers? 

Mr. Kintner. That is right. 

Mr. Materz. Do you have in mind the example which we discussed 
a few minutes ago about the first advertiser buying 30 minutes of 
prime time and also 30 minutes of class C time; and the second adver- 
tiser buying 30 minutes of prime time ? 

Well, the second advertiser is a smaller advertiser, is he not, on 
your network ? 

Mr. Kintwner. I do not know whether he is smaller or not. 

_ Mr. Matrerz. I am not talking about his volume of business, but 
eg as the network is concerned he is the smaller advertiser; is 
e not ¢ 

Mr. Kintrner. That is why I wanted to correct it. For instance, 
Procter & Gamble is probably the biggest advertiser, and he has an 
alternating half-hour on ABC. That is their decision as to how they 
want to buy time on television, so they do not benefit from any of 
this, yet they are the largest advertiser in the country. 

Mr. Materz. I would like to repeat the question I asked you before: 
Does not your quantity discount system discriminate pricewise as 
77632—57—pt. 2, v. 3 
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between larger advertisers on your network as compared to smaller 
advertisers on your network ? 

Mr. Kintner. First of all, I have to object to the word “discrim- 
inate.” 

Mr. Materz. Would you prefer “differentiate” ? 

Mr. Kintrner. Also larger and smaller because I just gave you 
Procter & Gamble as an example. 

Mr, Maerz. I am talking about the amount of advertising time 
procured on yeur network, without respect to the size of the adver- 
tisers in the market place, generally. 

Mr. Kinrner. It is correct that if you go for 52 weeks and. buy 
more than 1 program you pay a lower rate than if you just buy 1 
program. 

Mr. Materz. Right. Therefore, there is a differential between those 
two advertisers; is there not ? 

Mr. Kinrner. There is a differential in the amount of business 
given; that is right. 

Mr. Materz. Now, is it not one of the purposes of the Robinson- 
Patman Act to prohibit price discriminations, and if you would like, 
I will substitute differentials 

Mr. Keatine. Well, the Robinson-Patman Act recognizes volume 
purchasing—oh, I see. 

Mr. Materz. Whose effect may be to injure, destroy, or prevent 
competition with any person; is that your understanding? 

Mr. Kintner. I am not a lawyer. Our counsel advises us that we do 
not come under the Robinson-Patman Act. 

Mr. Materz. We will come to that in a moment, but in general and 
if counsel would like to answer this question I think that will be 
perfectly satisfactory to the committee—lIs it not one of the purposes 
of the Robinson-Patman Act to prohibit price discrimination whose 
effect may be to injure, destroy, or prevent competition with any 
person ¢ 

Mr. Kintner. If you would like to answer that, Jim—— 

The CuatrMan. That is a restatement of the act itself. 

Mr. James SraBi.e. It is a general statement of the act, Mr. Chair- 
man. 

‘ — CuarrRMAN. Will you step forward? I asked you to do that 
efore. 


TESTIMONY OF JAMES STABILE, VICE PRESIDENT AND GENERAL 
COUNSEL, AMERICAN BROADCASTING CO. 


Mr. Strapite. Yes, sir. 

Mr. Maverz. I was just paraphrasing one of the purposes of the 
Robinson-Patman Act, Mr. Stabile. 

Mr. Srapite. Yes, sir. 

Mr. Maerz. Would you state your name? 

Mr. Srapite. James A Stabile. 

Mr. Materz. And your affiliation ? 

Mr. Srapite. Vice president and general counsel, American Broad- 
casting Co. 

Mr. Maerz. Thank you. 

I think the pending question is this: Is it not one of the purposes 
of the Robinson-Patman Act to prohibit price discrimination whose 
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effect may be to injure, destroy, or prevent competition with uny 
person ¢ 

Mr. Srasite. That is one of the announced purposes; yes, sir. 

Mr. Maerz. Now is it or is it not a fact that a television show 
could be considered to be a commodity for the purposes of the Rob- 
inson-Patman Act ? 

Mr. Srasite. No, I disagree with you. 

Mr. Materz. I am not making any statement at all, sir, I am asking 
a question. 

Is it or is it not a fact that a television show could be considered to 
be a commodity for purposes of the Robinson-Patman Act? 

Mr. S7raBi.e. I would have to answer, Mr. Maletz, that it is not a 
fact that a television show can be considered a commodity. 

Mr. Keattne. It is not a question of fact; it is a question of law. 

Mr. Maerz. Are you familiar, Mr. Stabile, with the position taken 
by the Department of Justice on this very point last week? 

Mr. Srazite. Yes, I am. 

Mr. Materz. Are you familiar with the fact that the Department 
of Justice took the position that in its opinion a television show could 
be considered to be a commodity for the purposes of the Robinson- 
Patman Act? 

Mr. Srasire. I did not get that implication from the testimony of 
Judge Hansen. 

Mr. Materz. Let me read the testimony. 

Mr. Keattne. Suppose it is a commodity; suppose you are wrong, 
Counsel, in saying that it is not a commodity. Am I not correct that 
one of the exceptions which they recognize in the Robinson-Patman 
Act is volume buying? 

Mr. Srasire. Mr. Congressman, there are several exceptions that 
are made in the Robinson-Patman Act. One is volume buying on the 
basis of establishing price competition and to meet their costs, so that 
there are several criteria which are established if a particular service 
were to come within the act. 

Mr. Keatine. Well, that last one is the one that Congress passed 
and nobody knows what it means. 

The CuHarrman. It is pretty well known what it means, but go 
ahead. 

Mr. Maerz. Now, Mr. Bicks, Judge Hansen’s assistant, testified 
at page 822 of the verbatim transcript before this committee and I 
quote : 

The simple issue that we have considered is whether a television show could 
be considered a commodity for the purposes of the act. All I would say is that 
I think the answer is likely enough to be “Yes’’; if we found the sort of dis- 


crimination you describe the suit would not be precluded. 
Mr. Keatine. That is a very careful lawyer's statement. 


Are you familiar with that testimony. sir? 

Mr. Srapiwe. Yes; I am. 

Mr. Materz. Do you have any records to indicate that your quantity 
discounts are based on cost savings by your network? 

Mr. Srasire. I cannot answer that. I do not think it has ever been. 

Mr. Matetz. Now, you do not believe that the Robinson-Patman 
Act covers television shows; is that right? 

Mr. Srasite. That is right. 
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Mr. Materz. Would your company, Mr. Kintner or Mr. Stabile, 
favor an amendment to the Robinson-Patman Act to make it clear 
that a television show is a commodity for the purposes of the act? 

Mr. Srasite. We would not answer offhand. 

Mr. Keating. Well, you would not. come clamoring to the Congress 
to pass it. 

Mr. Srapite. Mr. Maletz, we do not feel there is any necessity to 
have an amendment. 

Mr. Maerz. I am going to come to that in a moment. 

The CuHarrman. It might conceivably be to your advantage as 
against other companies that might indulge in the practice which 
might react against you financially. 

Mr. Kintner. I think our position, Mr. Chairman, is that. we do not 
come under the act. As to any recommendations concerning the act, 
we would have to give it serious study. We could not answer it in an 
offhand manner. 

The Caatrman. That is a proper answer. 

Mr. Maerz. Mr. Kintner, do you or do you not think that price 
discriminations, regardless of whether they cover commodities or serv- 
ices, should be equally prohibited where their effect may be substan- 
tially to lessen competition, tend to create a monopoly, or to injure, 
destroy, or prevent competition ? 

Mr. Kinrner. I cannot answer that question, Mr. Maletz. If you 
are referring to our rate card, I believe it is justified in the public 
interest. I object to the word “discrimination.” There are great ad- 
vantages to the network on the continuance of programs. Obviously, 


you are reading either from the Robinson-Patman Act or from an 
implication, and I would not want to answer it offhand. ' 
r. Maerz. I have one final question on this point, and then I am 
through. 
In om judgment, and may I address the question to you, Mr. Sta- 
s 


bile, Is there any logical basis for the Robinson-Patman Act making 
a distinction as between commodities and services ? 

Mr. Srapice. I am not prepared to answer at this moment, Mr. 
Maletz. 

Mr. Marerz. Very well. 

Mr. Kintner, I take it that your answer necessarily would be the 
same ¢ 

Mr. Krnrner. That is right. 

The Cuarrman. I think this would be a good time to take a coffee 
break. We will return at 2: 30. 

Mr. Kintner. Thank you, Mr. Chairman. 

(Whereupon, at 1 p. m., the committee recessed, to reconvene at 
2: 30 p. m., the same day.) 


AFTERNOON SESSION 


Present also: Julian H. Singman, assistant counsel. 
The Cuarrman. The committee will now resume. 
Mr. Kintner. 
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TESTIMONY OF ROBERT E. KINTNER, PRESIDENT, AMERICAN 
BROADCASTING CO., ACCOMPANIED BY JAMES STABILE, VICE 
PRESIDENT AND GENERAL COUNSEL, AND ERNEST LEE 
JAHNCKE, JR., VICE PRESIDENT AND ASSISTANT TO PRESIDENT, 
ABC—Resumed 


Mr. Kintner. Shall I resume my statement, Mr. Chairman? 

The Cuarrman. Yes, sir. I think it would be well to do so. We 
have sort of forgotten about your statement. 

Mr. Kintner. That was what I was afraid of. 

The hearings before the committee have raised an important ques- 
tion—whether, in effect, the networks are operating what might be 
called a “closed shop” on programing. 

Mr. Keattnc. Would you refer me to the page, please? 

Mr. Kinrner. I am sorry. It is the bottom of page 7, headed “Net- 
work programing.” 

It is ABC’s policy and belief that this medium is so dynamic and so 
consuming that there is room and need for all types of program 
sources, whether network, film companies, talent agencies, or inde- 
pendent producers. 

The CHatrmMAn. I want to say this, Mr. Kintner, just in pass- 
ing: I personally am very happy to see ABC in this picture and 
I hope that ABC can go from strength to strength. It is not our 
purpose to hurt anybody and particularly ABC, which is trying to get 
its place in the sun. These questions that are directed to you are 
designed to bring out certain facts, so that we can make a proper de- 
termination, first, as to whether the Federal Communications Com- 
mission is discharging its statutory responsibility, and second, to 
ascertain whether or not there is any need for new legislation. I want 
you to know there is nothing personal about it, and I hope you appre- 
ciate that. 

— Kintner. I appreciate your comments, Mr. Chairman, very 
much. 

Mr. Keating. I hope everybody can go from strength to strength, 
including the members of this committee. Tamaieunt 

Mr. Krntner. I do, too. 

This policy has been publicly announced by ABC many times. In 
speeches before the Association of National Advertisers, the National 
Association of Radio and Television Broadcasters, and other industry 
groups, I personally have made clear this policy to national advertisers, 
advertising agencies, and independently owned stations. 

In our dealings with independent producers, film companies, talent 
agencies, and so forth, we have made clear that we welcome programs 
produced by organizations other than ABC. Obviously, we reserve 
our management responsibility for approval or disapproval of pro- 
graming, depending upon whether we believe that the program is of 
national interest and quality, is in good taste and contributes to a 
balanced program structure. 

This is not just theory. 

We invite your attention to the ABC television network program 
structure for the 1956-57 season. I would like to summarize the pro- 
graming from 7:30 through 10:30 p. m. daily, from the viewpoint of 
shows owned or controlled by ABC, compared to programs owned or 
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controlled by advertisers and purchased by them from sources other 
than ABC. 

Before doing so, I would like to say that ABC believes it has an 
obligation to the public, its advertisers and its affiliates to broadcast 

certain key programs under its control in order that a proper program 
a sequence can be built and in order that our program structure not be 
disrupted through the loss of these programs. 

The Cuatrman. The question that arises throughout this hearin 
is whether or not a chain broadcasting company like yourself shoul 
have control of programs. That is the question that we are looking 
into. We want it understood that this is a question we have to resolve. 
Mr. Hansen of the Antitrust Division has made some strong state- 
ments against it. 

Mr. Kinrner. Mr. Chairman, may I comment I don’t believe you can 
operate a television network unless you have certain programs that you 
contract for and can be placed on your network, for example—— 

The CuarrMan. Whatever the answer might be. 

Mr. Kintwer. For example, let’s take Disneyland. I would 
seriously question whether Disneyland would be on any network, on 
anything other than a network, if ABC had not gone ahead and made 
the important commitments that were necessary to persuade Walt 
Disney to go into television. 

No. 2, I think it is the network’s obligation to balance between enter- 
tainment, special events, news, and religion, and if the programs are 
out of their control, I believe that is impossible. 

The CuarirmAn. I think that is a good answer, but whether it 
is a perfect answer, I don’t know. Maybe it is a question of degree— 
the degree to which chains control programs and the number of pro- 
grams they actually insist that their affiliates take. Those are ques- 
tions that have bothered me a bit. 

Mr. Kinrner. Well, actually, of course, Mr. Chairman, we do not 

insist or we cannot insist under the law, that any affiliate take any 
program because they have absolute power in the public interest not 
to carry a show if they do not want to. 

Mr. Keatrnc. Do these affiliation contracts, in the final analysis, not 
leave the decision to the particular station as to what program it will 
carry ? 

Mr. Krntner. There is no question about it. It is actually in the 
FCC regulations. 

Mr. Keatrna. Oh, that is in the regulations? 

Mr. Kinrner. Yes. 

The Cuatrrman. Of course there is always the possible fear that 
the sta.ion might be compelled to disassociate itself from the chain. 
There have been cases where affiliations have been taken away by the 
chain and allocated to some other station. I do not know how good the 
causes were that motivated that kind of a transfer, but we will have 
some of that brought out in the next few days. I do not say ABC is 
involved. 

Mr. Krnrner. Well, we have no examples. 

Mr. Keattne. Well, suppose there is one television station in a com- 
munity, do not all the networks vie with each other to obtain the 
affiliation ¢ 
' Mr. Kinrner. They certainly do; yes, sir. 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4731 


The Cuarrman. You see, we have in mind also one glaring example, 
and that is the Westinghouse situation in Philadelphia. 

Mr. Krntner. That concerns the National Broadcasting Co. I will 
maintain a discreet silence, because I have no knowledge of it. 

Mr. Maerz. Mr. Kintner, is it or is it not your opinion that national 
network time options have restricted the freedom of station licensees 
and hampered their efforts to broadcast local commercial programs ? 

Mr, Kintner. Mr. Maletz, whenever you use the word “restricted,” 
I have to object. Now, I do not think so. I think no affiliate has to 
stay with any network. They can leave and operate independently 
or they cannot carry certain programs of local interest. I think it 
is greatly a judgment of the local station manager of the station that 
holds the franchise to substitute local programs for network shows. 

Mr. Materz. You say that the station can cancel its affiliation with 
the network ? 

Mr. Kintner. That is right. 

Mr. Materz. Is that much of a choice for a station ? 

Mr. Kintner. It is a method of doing business. 

Mr. Maerz. Yes, but is it much of a practical choice for the station ? 

Mr. Keatine. Can they go to another network ? 

Mr. Krinrner. They could either go with another network—you 
have an actual example in what the chairman referred to, the Westing- 
house radio stations, who apparently did not desire to continue their 
relationship with NBC. 

The CuairMan. Oh, it was not that. Westinghouse desired to con- 
tinue its television relationship beyond peradventure of a doubt. 
There was coercion there. 

Mr. Maerz. Suppose you have 3 stations in a particular market 
each affiliated with a network and 1 station does not like the option 
time provision of its contract. Each of the three stations is affiliated 
with a network: What choice does that station have if it does not like 
the option time provision of its contract ? 

Mr. Kintner. Well, you have taken an example, No. 1: They have 
initial choice as to whether they believe the network program structure 
is important, for example, to the city of Cleveland or Cincinnati, 
which have three stations. Actually they have tremendous bargaining 
power and I am somewhat surprised—I hope you will let me express 
my views—to listen to people talk about the power of the networks 
over the stations in a three-station market, when we know, each of us, 
that we are absolutely dependent upon getting an outlet there. 

Mr. Maerz. I would like to repeat my question, if I may. 

What choice would one of your affiliated stations have in a three- 
station market if it does not like the option time provision of the 
contract ? 

Mr. Kinrner. Why, they could go independent. 

Mr. Materz. What other choice? 

Mr. Krtntner. They could buy film syndication programs. ‘They 
could use the facilities of NTA, which I hear are starting another 
network. 

Mr. Keating. Who is starting another network? 

Mr. Kintner. An association called NTA, National Television 
Association. 

Mr. Keating. Are they going to have a fourth network? 

Mr. Kinrner. Yes, a fourth network. 
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Mr. Keatina. I thought Mr. Celler was going to start one. 

Mr. KintNgr. You will have the chairman in business with us. 

Mr. Karine. Are you interested in this NTA? 

Mr. Kryrner. Not at all, no. 

Mr. Keating. This is the first time I have heard about this. 

Mr. Kinrner. Well, it just started 2 weeks ayo. 

Mr. Keatina. I plugged for a Celler network here during the hear- 
ings, and now NTA has come in and gotten ahead of the chairman, and 
I want to know about it. 

The Carman. I am transferring all my rights to you. 
[ Laughter. | 

Mr. Maerz, Mr. Kintner, would it be your position, that any fur- 
ther curtailment of option time by the Federal Communications Com- 
mission would hamper network operations? 

Mr. Krntner. That is correct. 

Mr. Matetz. Would it do severe damage to network operations? 

Mr. Kintner. No question about it. 

Mr. Maerz. Now, do you recall that in 1941, when the FCC pro- 
mulgated its chain broadcasting regulations, the networks took the 
position that if the option-time rule was adopted that might well 
mean the end of radio networking? 

Mr. Kinrner. I was in the Army at that time, but I have read the 
comment. I think there were expressions by certain people in the 
industry to that effect. 

Mr. Maerz. And their dire forebodings did not actually come to 
pass to date? 

Mr. Kintner. I would put it another way, Mr. Maletz, that it turned 
out that 3 hours in the morning, afternoon, and evening were sufficient 
for maintaining the expenses of the networks in the radio field. Of 
course, you are talking about radio. 

Mr. Maerz. In your opinion would one and a half hours option 
time for each segment of broadcasting time be sufficient to retain the 
television network structure? 

Mr. Krntrner. Not in my judgment, on the basis of our experience. 
In fact, if anything, we believe that perhaps this is a narrow line in 
being able to meet the tremendous plant investment, the tremendous 
A. T. & T. investment, the Raaiaiions program investment, public 
service investment, because, as you know, money in television is not 
made by the networks. It is made by the stations. 

Mr. Keating. Well, the networks do all right. 

Mr. Kinrner. Because of their own stations, yes. 

Mr. Keatrne. I see. That is where they make their money? 

Mr. Kinrner. That is correct. 

The Cuarrman. Mr. Maletz, will you enlighten me? Did the FCC 
ban option time over radio when they promulgated their rules ? 

Mr. Materz. Initially, Mr. Chairman, the Federal Communica- 
tions Commission issued a proposed rule banning all option time, and 
the networks filed a petition asking that this proposal be rescinded. 
Eventually the Commission did promulgate a rule cutting down on the 
number of hours in each broadcasting segment that could be subject 
to option time. The networks took the matter to the courts, up to the 
Supreme Court. As I recall the networks argued that the promul- 
gated rule of the Commission would hamper appreciably the operation 
of the networks; one network took the position that the adoption of 
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this proposed rule limiting the amount of option time would be the 
end of its network operations. In any event, the FCC rule was sus- 
tained by the Supreme Court and I think the record will indicate, will 
it not, Mr. Kintner, that the networks thereafter prospered ? 

Mr. Kinrner. Between 1944 and the end of the war, at the begin- 
ning of television ? 

Mr. Materz. Yes. 

The Crarrman. Now, of course, the FCC has no control over net- 
works, as such. 

Mr. Krntner. They have control over the networks, Mr. Chairman, 
as my statement will go on to show. 

The Cuarrman. I know your statement says the FCC has control 
over stations, but it has no control, however, over the chains, as such, 
per se. The FCC has only indirect control by virtue of its control 
over stations. 

Mr. Kintner. That is correct; and that is the way in which the 
radio option rule, to which Mr. Maletz referred, was also enforced in 
the radio business. 

The CHamman. Go ahead. 

Mr. Kintner. It is for this reason, to cite examples, that we assume 
the obligation for the Bishop Sheen program on Monday nights, the 
Warner Brothers’ program on Tuesday nights, the Disneyland pro- 
gram on Wednesday nights, the new Wire Service series on Thursday 
nights, the new Jim Bowie series on Friday nights, and the presenta- 
tion of motion pictures on Saturday nights. 

To summarize, let me list the number of ABC evening television 
programs for the 1956-57 season in this category. 

Mr. Keating. What is the Wire Service series? 

Mr. Kinrnrr. That is a new series. It is a story of three reporters. 
It is an hour-long show and opens up in October. 

To summarize, let me list the number of ABC evening television 
programs for the 1956-57 season in this category—now in this cate- 
gory I do not mean that we have a profit interest in this. I mean that 
these are programs contracted for by ABC which we either put on 
ourselves, as in the case of Bishop Sheen, or which we sell to adver- 
tisers, if we are successful. Thas has nothing to do with profit interest. 

Mr. Keatine. It may or may not have a profit interest? 

Mr. Kintrnrr. It may or may not. Actually, in this case, in these 
so-called ABC programs there are five, which I mentioned this morn- 
ing, in which we have a profit interest. 

On Monday nights, of the 5 programs scheduled, ABC has 2. 

The Cuatrman. Is that during the prime hours? 

Mr. Kintner. We have 1 at 8 o’ciock and 1 at 9 o’clock. 

The Cuatrman. When you say “of the five programs scheduled” 

Mr. Krintner. That is 7:30 to 10:30 in the nighttime. 

On Tuesday nights, of the 4 programs scheduled, ABC has 2. 

On Wednesday nights, of the 5 programs scheduled, ABC has 2. 

On Thursday nights, of the 4 programs scheduled. ABC has 3. 

On Friday nights, of the 6 programs scheduled, ABC has 1. 

On Saturday nights, of the 3 programs scheduled, ABC has 1. 

On Svnday nights. of the 4 programs scheduled, ABC has 1. 

The Cruarrman. But you are striving to get more programs; are 
you not ? 
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Mr. Kinrner. These are what we call, Mr. Chairman, our anchor 
programs around which we build a program structure, and also these 
are programs which we think should be on the air as a public interest 
and necessity, such as Bishop Sheen, Disneyland. 

The CuarrmMan. But you are striving to get additional program 
business ? 

Mr. Kintner. Certainly. 

Mr. Keatine. There is never a public-service program on any of the 
networks during those prime hours; is there ? 

Mr. Krnrner. I consider Bishop Sheen a public service. He is at 9 
o’clock on Monday night. 

The Cuatrman. It 1s a sponsored program, though ? 

Mr. Kinrner. No; it has been sponsored, but it is not sponsored 
now. 

The CHarrMan. But you seek to have it sponsored ? 

Mr. Kintrner. Yes; but we are going ahead without a sponsor. 

The Cuarrman. That is not a public-service program in the way 
that Mr. Keating means. 

Mr. Keatine. What I meant was an unsponsored program. 

Mr. Kintner.. Unsponsored. No; generally— 

Mr. Keattne. I do not mean that as criticism, but I was just. asking. 

Mr. Kintner. Except for the news programs which I think might 
fall into the classification, generally they are not in the prime hours. 
The networks have found there is not sufficient public interest in them. 
They are generally—in our case, speaking for ABC only—from 4 
to 6 o’clock on Sunday afternoon. 

The Cuarrman. You see, Mr. Kintner, it is only natural, and [ would 
do the same if I were in your position, to get as many of those hours 
as you can for your own programs. I would consider it as a business 
a Rey and nobody blames you for that. But if you do, then you 

ave those hours preempted for your advertisers, your sponsors. 
Those are the prime hours. We have heard criticism that local mer- 
chants who want to advertise their wares are deprived of those precious 
hours for making known to the public the worthwhileness of their 
products, and that to that extent they are at a very serious dis- 
advantage. 

Take, for instance, a local bakery which might want to get some 
time during those precious hours to advertise its bread in the local 
community. It may be that a national advertiser like Wonder Bread 
or Ward’s Bread has preempted those hours, and that the local baker 
cannot get on the airwaves, during those peak hours, and therefore 
has to be relegated to the nonprime hours. Therefore, he is at a very 
serious disadvantage in that local community. 

Now what is your answer to that? 

Mr. Kintner. I would like to make two comments: First of all, on 
all stations there is available from 6 p. m. to 7: 30 p. m., which is station 
time, not network time—— 

The CuarrMan. That is not the prime time. 

Mr. Kintner. Yes; 6 to 11 are the prime hours. 

The CuatrmMan. I thought it was 7:30 to 10: 30. 

Mr. Kintner. No; they are the network option hours, but 6 to 7:30 
have tremendous audiences and are very good. 

The CHatrMAn. Well, the hours between 7:30 and 10:30 are more 
valuable than the time between 6 and 7: 30. 
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Mr. Kintner. Not necessarily, Mr. Chairman, because from 7:30 
to 10: 30 there is tremendous competition, the big shows are in there, 
and it is usually the case that a local advertiser can get more audience 
between 6 and 7:30. 

The Crarrman. Isn’t there a greater charge for the use of time 
between 7: 30 and 10: 80 than there is between 6 and 7:30? 

Mr. Krintner. No. On ABC 6 to 11 is the same charge. 

The Cuamman, What are your class A hours? 

Mr. KIntNER. 6 p. m. to 11 p. m. 

The Cyatrman. And you say that in most instances there is time 
available between 6 and 7: 30 for local advertisers? 

Mr. Kintner. In all instances, because it is station option time on 
all three networks. 

In addition, if I may make another comment for the ABC tele- 
vision network, we have created five programs which we permit our 
stations to sell locally and are what we call cooperatives, so that the 
local bakery can buy a network show and pay only for Cleveland, if 
that happens to be the city in which it is located. 

The CuarrMAn. Do your rival chains do that? 

Mr. Krntner. They have done it, and they can speak for them- 
selves, I think, but I believe they still have several shows, each of them. 
However, I am not positive. 

The CuatrmMan. Do they do it as much as you do? 

Mr. Krntner. No; I would guess they do not. 

The CuarrMan. Go ahead. 

Mr. Krntner. I believe that some people have the impression that 
the broadcasting business is not extensively regulated by the Federal 
Government. The facts are that every radio and television station, 
including those owned by the networks, operates under stringent 
regulatory powers, in that the Federal Communications Commission 
licenses each station, establishes rules for its operation, and can with- 
draw such licenses. 

No network can exist unless it has a group of loyal affiliates. In 
my judgment also, no network can exist unless it has owned-and- 
operated stations which form the initial nucleus of its network and 
from the profits of which the network has been able to make important 
investments in network programing, studios, A. T. & T. lines, and 
so forth. 

The Cuatrman. Mr. Kintner, you have been in the radio business 
a long while, have you not? 

Mr. Kintner. No, sir; since 1944. 

The CuHarrman. How many stations can you recall where the FCC 
revoked their license ? 

Mr. Krntner. I think it has been 2 or 3. 

The Cuarrman. Two or three over all these years? 

Mr. Kintner. That is right. 

The CHatrman. So there has not been a great degree of sanction 
exercised against any of the stations; has there? 

Mr. Kintner. Now, Mr. Chairman, I would hope that would be 
because it would mean that they had met their obligation in the public 
interest. 

The CHarrman. I hope so. Or is it due to the fact that the Federal 
Communications Commission treads rather lightly in dealing with 
these stations? 
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Mr. Krnrner. I remember an example in Baltimore where there 
were very extensive hearings on possible loss of license. It went on 
over a long period of time. 

The Cuarrman. I think if the Federal Communications Commis- 
sion would exercise its very great power, despite what you say, that 
some of the chains would realize that they are licensees, that they 
are essentially trustees for the public interest. 

They may be permitted to make a profit, but the lodestar on which 
they should always keep their eye is the public welfare. 

Mr. Kinrwer. You have stated it very well, I think. I think that 
is absolutely correct. 

The Cuarrman. And I will say this: I do not think the chains will 
—_ be dispossessed. They probably have grown too powerful for 
that. 

Mr. Kintwer. No; I hope it is because we meet our obligation to 
the public. 

The Cuarrman. Well, we hope so. 

Mr. Kintwer. The FCC exercises a direct control over network 
operation by regulating and limiting the relationship between a net- 
work and a station. The network is limited in the network option 
time that any station may grant the network. The network is regu- 
lates as to the length of a contract that can be enered into with.an 
affiliate. 

This morning I misspoke myself and said 2 years, It is actually 3 
years. 

: The CHamman. You said 2 years; did you not? 

Mr. Kinrner. Yes; I misspoke myself. It was 3 years. 

The Cuatrman. I thought you were mistaken, but I did not want 
to correct you. 

Mr. Kintner. I wish you had. 

In addition, each station has been given a wide discretion in refusing 
network programing in option time, based on programing of local 
interest. The fact that the FCC exercises its control of networks 
through the individual stations does not make the regulation of a 
network any less realistic or less effective. 

The Cuarrman. Why should not FCC exercise direct control over 
networks? If they exercise control over the stations, why should they 
not also have the power to exercise control directly over the networks? 

Mr. Kintner. I think there are two basic dangers, Mr. Chairman: 
(1) That by control the Government will get into control of program 
content; and (2) I think it is a step in creating the networks as public 
utilities such as the A. T. & T., which I think would destroy the whole 
American concept of broadcasting. 

The Cuatrrman. Yes; but you say that the FCC, through its con- 
trol over the stations, exercises control over the networks. 

Mr. Krintrner. But that is in the areas which I have illustrated. I 
think if you got network regulation that would grow out of such 
suggestions as Senator Bricker’s>—— 

The Cuaimrman. You are simply repeating what the radio chain 
operators said way back in 1940 and 1941. 

Mr. Krnrner. No; it is the way in which the radio networks are 
organized, are regulated; it is sheeuah the stations. That is the 
mechanism that was used. 

The Cuamman. All right. 
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Mr. Kintner. I would like to defend as absolutely necessary to 
the business two aspects of network operation that have been criticized. 
The first is the absolute necessity of network option time if a network 
is to exist. No network can afford the tremendous investments in 
programs, talent, organization, plant, and connecting lines, unless 
it has reasonable assurance that it can obtain clearance in certain 
hours of the morning, afternoon, and evening. Without this assur- 
ance, it would be, to my mind, impossible to sell national advertisers 
time periods and would thus make impossible the volume necessary 
to operate a network. 

Mr. Prerce. Mr. Chairman. 

The CHarrman. Yes, sir. 

Mr. Prerce. Mr. Kintner, I should like to ask you questions about 
talent. Approximately how many television performers does ABC 
have under contract ? 

Mr. Krntner. As performers ? 

Mr. Prerce. As performers. 

Mr. Kintrner. Approximately four. 

Mr. Pierce. Only four? 

Mr. Kintner. That is correct. 

Mr. Pierce. What is the length of each of the contracts with these 
four performers ? 

Mr. Kintner. I haven’t that information with me. I would sug- 
gest if you would like the terms of the contracts, our counsel and 
yourself, Mr. Pierce, can get together and try to work an arrangement 
to release it to the extent it is not competitive. 

Mr. Pierce. We would like to do that. 

Now could you tell me this: how much money is paid to those per- 
formers each year in the aggregate? 

Mr. Kintner. I do not have that information. We would be happy 
to supply it. 

The Cuarrman. Did you understand that you were to supply that 
information ? 

Mr. Kinrner. No; I did not understand that. 

Mr. Prerce. How many creative artists such as directors, producers, 
writers, and so forth, does ABC have under contract now ? 

Mr. Krvryer. Again I would have to supply the information. 
Under our direct control relatively few, but if 1 could have the same 
understanding, we would be happy to supply it. 

The Cuarrman. Are you aieiin notations of these requests? 


Mr. Kintner. Mr. Stabile is; yes, sir. L 
Mr. Prerce. Are any of these performers or so-called creative artists 
under contract for, say more than 10 years? 


vy 


Mr. Krvrwer. W 
years. 

The Crarrman. You have none over 10 years? 

Mr. Kinrner. None over 10; yes. 

Mr. Prerce. Do you have any between 5 and 10 years ? 

Mr. Krntwer. Yes; we will. 

Mr. Prerce. And you will supply that for us also ? 

Mr. Kintner. Yes; we will. Unfortunately, part of the time has 
run, so they still do not have 5 years to go. 

Mr. Prerce. You will also supply the amount of money involved, 
the total aggregate amount paid to these people each year? 


e have no contract, as I remember it, for over 10 
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(ABC subsequently submitted the following information :) 


ABC has so-called long-term contracts with four performers whereby the net- 
work has limited exclusivity rights during the term of the contracts, in radio 
and/or television only: 


Term of | Expires 








contract 
Years 
Martin Block. _-.-....----.--- ak enagucente Py wh Aes easiest crnos mem ariek inten sap aie einai 5 1958 
Ce FE, FIR cin distancia sche he bisesneekese S Siiis dk ns Spies och aaa 10 1959 
> =e sin uhh ses in sm ctiin ih i acc etl spt te ies taps ap sis ANN aa 10 1960 
FORE Bibi snnetindacsces dulin sind min wits wane wethineinie dente mete biahatsaAk/ a Adieie hiatal a 10 1963 








In the aggregate ABC pays these performers approximately $650,000 to $700,- 
000 per year for varying services and performances in connection with programs 
broadcast over the ABC network facilities. 

ABC has only one producer under a long-term contract over 5 years, namely, 
Wait Disney, but this is in connection with production of the Disneyland and 
Mickey Mouse television programs. 

The network does not have contracts with any other producer or with any 
writer, director, or other so-called creative talent. 

Mr. Kintner. Subject to our previous discussion. 

Mr. Prerce. All right. 

Do you believe it is necessary for a network to exercise tight con- 
trol over the services of certain of their stars, or other creative artists, 
for long periods of time? 

Mr. Kintner. Everything is relative; I believe it is very important 
in building a program structure to have control in the sense of having 
an artist with you over an extended period of time. 

The Cuarrman. What is the length of life of a television artist? 
How long can they last ? 

Mr. Kintner. That is hard to say, Mr. Chairman. I do not know. 
We hope Walt Disney will go on forever. 

The Cuarrman. We know that is impossible, and we know that 
many of these stars have been placed under long contracts, I do not 
say by your company, and all interest has petered out of listening 
to them. 

Mr. Kintner. You are correct, Mr. Chairman. In the television 
business there seems to be a shorter life of the top stars than there has 
been in other mediums of entertainment, such as motion pictures, the 
theater, and nightclubs. 

The CuHarrman, Suppose the star while in the ascendency, made a 
contract for a long period of time. Then there is a dearth of interest 
in that star, and he is not working for the television network, he has 
to twiddle his thumbs at home or somewhere else, and he is paid, as 
a result of the contract. That payment for being idle, when he does 
a on television is uneconomical and nonproductive; is it 
not 

Mr. Krntrner. You have to look at it, Mr. Chairman, I think two 
ways. For instance, an artist and a writer generally—creative people 
have a very short span of life as far as a business activity, and it may 
be 10 or 12 years, or for a big star it may be 5 to 10 years. The star 
and his representatives would argue that in return for this short life 


they should be assured some subsequent payment for their economic 
security. 
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The Cuateman. Is this not done for tax purposes? 

Mr. Kintner. I think it is done for security purposes primarily. 

The CuatrmMaNn. Not for taxes, or for both? 

Mr. Kintwner. I imagine for both. 

The CuHarrMan. Then in order to get these wonderfully talented 
people, you have got to continue to pay them after their talent has 
gone and they no longer have television appeal; is that right? 

Mr. Kintner. I do not think you have to. I was just trying to give 
the argument that is made by artists, that they are entitled to a sub- 
sidy, because unlike a lawyer, who can practice for 30 or 40 years, 
generally an entertainment star is good for, you know, maybe 10 
years. It is all pushed into that time. 

The CuarrmMan. Would it be wiser not to tie up that talent for 
years and years? I hear of some cases where they are tied up for 
life. Would it not be wiser to allow the artist to go on a rival net- 
work so that his talents can be availed of? 

Mr. Kintner. The difficulty is, if one network has probably con- 
cluded that his day is past, it is perhaps 60 or 70 percent sure that 
the other networks would conclude the same thing. 

The Cuarrman. Should the rival network have an opportunity to 

t that talent maybe it can work out something different. If he is 
in a different surrounding, a different milieu, maybe his talent could 
be availed of. 

Mr. Krnrner. I think that is a good suggestion, sir. 

The CuarrMan. It is very much like the reserve clause in a base- 
ball player’s contract, where the player is tied up for life. He can- 
not ‘go anywhere else and play. Meanwhile he may sit on the bench 
for years and years, whereas sometimes if he goes with another team 
he gets inspired, like Sal Maglie who came to the Dodgers. After 
he was released from the Cubs he thought he was “kaput.” You see 
what happened to the Dodgers with Maglie. That is the point I am 
trying to drive home. 

Mr. Prerce. Mr. Kintner, generally speaking, what do the ex- 
clusive provisions of the ABC talent contract provide ? 

Mr. Kintner. Are you talking about individual performers or 
programs ? 

Mr. Prerce. Individual performers. 

Mr. Kiyrner. In general they give us a period of exclusitivity on 
the use of their services on television, not only, but they get the right 
to appear on certain guest appearances. ‘They generally have options 
in them. 

Mr. Prerce. You say guest appearances. Does that mean on other 
networks ? 

Mr. Kintner. On other networks, yes. 

The Cuatrman. Like on the Ed Sullivan show? 

Mr. Kintner. That is right. 

The CHatrman. Or on other shows? 

Mr. Kintrner. That is correct. 

Mr. Prerce. Under the ABC talent contracts could any independent 
program producer use the services of a performer under contract with 
ABC? 

Mr. Krntner. I do not quite understand. 

Mr. Pierce. If you have a performer under contract, can that per- 
former be hired by an independent program producer to, say, make 
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a film or to make a live package, even though that film or live package 
would be carried on another network? 

Mr. Kinrner. No; he could not, although we have had occasions 
where we have people which we wanted to have an independent pro- 
ducer make a show, and we suggest that he may use one of the peo- 
ple if he is interested. 

Mr. Pierce. In your opinion, Mr. Kintner, can any advertiser 
or independent program producer guarantee to any performer that 
he will appear on television over a period of years? 

Mr. Kintner. I do not know. An advertiser would certainly have 
something to say as to whether he can, the one who is buying the time. 

Mr. Pierce. You said he could not make that guaranty even though 
the networks have control over what programs are to be shown over 
their networks? 

Mr. Kintner, I know that all companies that have entered into 
agreements directly with talent and take the calculated risk that they 
can produce the show, that it is accessible to networks or if not, can be 
syndicated. 

Mr. Pierce. But. actually, sir, would you not agree that the only 
ones that can make that guaranty would c a network ? 

Mr. Krnrner. Well, since it has been made by other people, I can 
not agree with you. 

Mr. Prercr. I see. But the networks still would have the power not 
to — a particular program to be carried on its network; is not that 
true ¢ 

Mr. Krntner. That is correct. 

Mr. Pierce. Would you say that the tying up of top talent by net- 
works results in putting independent producers at a serious disadvan- 
tage productionwise insofar as top star performers are concerned ? 

Mr. Kintner. I do not believe so, because the independent produc- 
ers in their productions have produced as good stars as any of the 
networks. Screen Gems, for whom I have great respect, is one of them. 

Mr. Pierce. But if they wanted some of your stars they could not 
get them; is that correct ? 

Mr. Kintner. They would come to us if they wanted to, and it 
might be that there would be a negotiation, if we felt it- was in our 
best interest and the interest of the network; certainly negotiations 
could take place. 

Mr. Prerce. Now during the time that a star performer is paid to, 
shall we say, sit still, while he collects money from a network and is 
not really doing any work for it, is not that performer blocked from 
oe sevices for another network or for an independent pro- 
ducer ? 

Mr. Kintwer. It depends upon what the contract says. 

Mr. Prerce. Well, from your experience with these contracts, would 
they be blocked ? 

Mr. Kintner. Sometimes he would be—first of all, most of the per- 
formers want this because they want a development of the program 
and they are perfectly willing and anxious—in fact, they bang on 
the doors of not only networks but independent producers of film 
company. It would depend upon their contract. Generally I would 
say they would not be available unless the people managing them felt 
that some other activity would help their price. For instance, we have 
had several young people, in developing new stars, several young peo- 
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ple under contract whom we tried to develop programs for, and during 
this period we permitted them to appear on other shows because we felt 
it would help their career. 

Mr. Pierce. I see. But I think you did not quite answer my ques- 
tion directly. 

Mr. Kintner. I am sorry. 

Mr. Pierce. Would you say that the stars that you have under ABC 
contracts would be blocked from rendering services to other networks, 
or independent film producers, while they were being paid to, shall 
we say, “sit still” ? 

Mr. Kintner. We have none sitting still, to be henest with you, sir, 
I cannot respond, As I say, when we had 2 or 3 young comedians 
sitting still, why we tried to Come rograms for them. We gave 
them freedom to appear all over NBC, Columbia, theaters, movies. 

Mr. Prerce. Would you agree that when a network has a performer 
under contract who does no work, that network is not only blocking 
that performer from rendering services to others, but is also paying 
that performer money which could be spent to bring the public better 
programs ? 

Mr. Kinrner. No; I would not agree with that, Mr. Pierce. Be- 
cause, you see—let’s take Phil Silvers, for example, before he hit last 
year, If the network were working and developing his program over 
the year—it takes a long time to develop a situation comedy show. 
That would be blocking Phil off from what he wanted. He is inter- 
ested in developing his show, so I could not draw the same conclusion 
that you do. 

Mr. Prerce. I do not think I quite follow you, sir, on that. If a 
performer is not really working—let’s take the pretty well-known 
situation of Milton Berle, who doesn’t have a regular show—the 
network has to pay him to sit still; isn’t that correct? 

Mr, Kintner. I could not answer. That is NBC. If you want my 
impression, Mr. Berle does not want to continue on an every week 
show and he is going to do a series of special shows, at his own decision. 
There that is only an impression I get. I cannot speak for National 
Broadcasting. 

Mr. Pierce. Let me ask you this: Do you think that the networks 
are trying to build the star system similar to the one that exists in the 
motion-picture industry ? 

Mr. Kintner. Well, that is a hard question to answer. Obviously 
all of them hope that all performers will become stars. 

Mr. Pierce. When I say a star system I mean to develop a star to 
such a point that whenever that star is used in a production it means 
pretty much that you would be able to sell the program to a sponsor; 
to make a good deal of money out of his show. I am thinking in 
terms of such well-known stars of Hollywood as Gary Cooper, Clark 
Gable and so forth, who for years have been able to make money for 
their studios. 

The Cuamman. What is wrong with that, Mr. Pierce? 

Mr. Kintner. I was going to say we would like to be able to build 
a Gary Cooper or a Marilyn Monroe, or whomever we could. 

as Keating. Do you mean nothing wrong with giving them a 
start ¢ 

The Cuatrman. Go on. 
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Mr. Keatrnc. We would all like to do that, would we not, Mr. 
Chairman ? 

Mr. Kintner. Yes, we would. If you can find five of those we would 
love to have them. ; 

The Cuatrman. Go ahead, 

Mr. Harxins. Mr. Kintner, how many affiliated stations does ABC 
have under contract ? 

Mr. Krintwner. In television we have 72 primary affiliates. They are 
affiliates whose primary relationship is with ABC. In addition to 
those 72, we also do business with approximately 130 more, who are 
generally affiliates of NBC and Columbia, with which we place some 
of our programing. 

Mr. Harwins. Your primary affiliates under contracts would be 
subject to option time, and you would have first call on the programs; 
is that how you determine primary affiliation ? 

Mr. Kintner. Well, primary affiliations—by primary I mean that 
they basically have their relation with ABC, not with NBC or Colum- 
bia or independent. Yes, we provide for option time, from 9:30 to 
12: 30 in the morning, from 3 to 6 in the afternoon, from 7 : 30 to 10: 30 
at night, in accordance with FCC regulations. 

Mr. Harkins. Do you have a class of affiliates which carry ABC net- 
work programs by means of interconnections through A. T. & T.? 

Mr. Kintrner. All excepting two of these, and most of the others can 
be persuaded to carry it. We are interconnected across the country. 

Mr. Harkins. Do you have also another type of affiliate which car- 
ries ABC network programs only on film ? 

Mr. Kintner. Those, basically, are the NBC and Columbia stations. 
They will not take our program when it is on live and play it at a 
different time, so we send them either a kinescope or a film. 

The Cuatrman. Dothey give you an acknowledgment for that ? 

Mr. Kintner. We pay them for that. 

The Cnatrman. You pay them. 

Mr. Kratinc. Do NBC and CBS kinescope some programs that are 
shown on ABC stations ? 

Mr. Kintner. No; basically NBC and Columbia rarely, if ever, use 
any ABC stations because they already have their own. 

Mr. Harkins. How many affiliates does ABC have which carry net- 
work film programs only ? 

Mr. Kintner. None that I know of. You are talking about filmed? 

Mr. Harkins. Network-filmed programs. 

Mr. Kintner. Filmed in kinescope ? 

Mr. Harkins. Yes. 

Mr. Kintner. Only the NBC and Columbia affiliates, or 2 or 3 sta- 
tions in the Middle West. I think there are two left in the Southwest 
which are not yet connected. 

Mr. Harkins. Will you explain to the committee how ABC’s affili- 
ated stations are paid by ABC for carrying network programs? 

Mr. Kintner. They fall basically into two classifications: One, all 
our primary affiliates where, without exception, we have so-called 
standard contracts. 

The CuHatrman. What are they? 

Mr. Kinrner. So-called standard contracts. In other words, each 
one is the same. Basically it consists of 22 free hours to the network 
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and a 30-percent payment after the 22 hours based on the unit hour, 
which is different than the time hour. 

Now, the 22 free hours grew up in the business, and you can take a 
contract and translate it from 22 free hours plus 30 percent of the gross 
of that station into an actual percentage of the gross, so the 22 free 
hours, in effect, is what the station contributes to help us maintain the 
overhead and the lines, after which they are given 30 percent of every 
gross dollar that comes in. We pay the agency who make it the dis- 
counts and rebates. 

Mr. Stneman. Mr. Kintner, basically, a unit hour is very much like 
the average hourly rate for the station over a period of a month, is it 
not, weighted in favor of class A hours? 

Mr. Kintner. No; it isnot. A unit hour means this: Basically, an 
hour is 100 percent. If you sell 2 half-hours, instead of giving the 
station 100 percent you give them 120 percent, because each half-hour 
is 60 percent of the hour. It is very advantageous, actually, to the 
stations. 

Mr. Srneman. But then it is weighted also in favor of class A time 
over class B and C? 

Mr. Kinrner. No; those payments are in terms of nighttime, but 
the daytime is 50 percent and the B time is 75, so it makes no difference, 
for that matter. 

Mr. Harkins. Mr. Kintner-— 

Mr. Kintner. May I just finish? 

Mr. Harxtns. Excuse me. 

Mr. Kintner. In addition to the primary affiliates, we also have 
affiliates which we share with NBC and Columbia, In other words, 
they have the basic contracts, and to the extent that these stations can 
accommodate our programs they do. They are without exception; we 
do not get free hours, and we pay them the scale, varying from 30 
percent for the first hour up to 50 percent. 

Mr. Harxrns. Is it the policy of ABC to avoid any discrimination 
as to the rate of compensation paid to the affiliated stations ? 

Mr. Krntner. Yes; that is why we are so strongly in favor of stand- 
ard contracts, you see, because every one of our primary affiliates gets 
the same basis of payment. Now, the dollars will differ if you have a 
station in Cleveland, because it is a higher rate station than it would 
in Baton Rouge, La., but this is the fairest of all affiliation methods, 
in our judgment. 

Mr. Materz. That matter will be pursued in greater detail in just 
a moment, but are you saying that all your basic affiliated stations get 
the same percentage compensation ? 

Mr. Kinrner. I am saying that we have worked this out over the 
last few years. I do not know any exception The only exception in 
the payment can be in certain cities that are far away from the A. T. 
& T. lines where we have to run lines just to reach one station. They 
pay a oe of that line. 

Mr. Materz. But otherwise, without exception, is it your testimony 


that the geevontnge compensation of your basic affiliated stations is 
the same? 
Mr. Kintner. Wait until I check. [Conferring with Mr. Jahncke. ] 
Mr. Jahncke, who is head of station relations, says I am correct. 
Mr. Maerz. We will go into that in a few minutes, Mr. Kintner. 
T will cease and desist at this point. 
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Mr. Harxtns. Mr. Kintner, the ABC network, of course, is fully 
cognizant of the terms in all of the contracts it has with its various 
afliliates? 

Mr. Kintner. That is correct. If you are asking me whether I have 
read all the contracts, I cannot say that I have. 

Mr. Harkins. And it is also true, is it not, that an affiliated station 
has no way of knowing the terms of ABC’s contract with any other 
affiliated station ? 

Mr. Krntner. Well, as far as inspecting our records of the stations; 
no. It is always possible in the business, but we would consider this 
a business relationship and we do not negotiate with stations as a 
whole, we negotiate with individual stations, such as Cleveland-ABC 
and Cincinnati-ABC, 

Mr. Harkins. Well, your network is familiar with the terms of all 
its network affiliated stations as embodied in the contract, but the 
individual affiliated station is not familiar with the terms of any other 
affiliated station ? 

Mr. Kintner. I guess that is correct; yes. 

Mr. Harkins. Do you think that this lack of information on the 
part of an affiliated station as to what terms other affiliates are getting 
from ABC, places ABC in a superior bargaining position in its nego- 
tiations with respect to an affiliation contract? 

Mr. Kintner. No; I do not; I think it is an ordinary business rela- 
tionship in which the station and network have a right to keep their 
contract confidential. 

The Cuarrman. Now that is a nice question. I am making a query 
a little difference here between two businessmen having to decide on 
something, and this negotiation where the parties are in some res 
akin to a public utility, because they are insulated from competition 
due to the limitations in spectrum space? Everybody cannot go into 
the broadcasting and telecasting business, so that when you deal with 
the stations, is it really the relationship of one businessman with 
another? Is it not something a little different? 

Mr. Kintner. I cannot agree with you, Mr. Chairman. I think 
it is a business relationship. I think the worst thing that could happen 
to the broadcasting business, which is a creative communication busi- 
ness, is to have a public-utility concept to it. 

The Cuamrman. I did not say that. I said there are attributes very 
much akin to a public utility. 

Mr. Kintner. Well, akin to the public utility only in the sense 
that the number of channels are limited, but I believe this is a basic 
business relationship. 

For instance, Scripps-Howard owns our station in Cleveland. I 
believe it is a private business matter between ABC and Scripps- 
Howard as to the terms of our affiliation contract, knowing, however, 
that Scripps-Howard and we have to file this information with a 
regulatory body, the FCC. 

he CHarrman. That which stems from the Federal Communica- 
tions Act is affected with public interest because Congress so provided. 

Mr. Kintner. The contracts are filed with the FCC, of course. 

The Cuarrman. So they are affected with a public interest, which 
must be observed in the contract between you and the affiliated station. 

Mr. Kintner. I just cannot agree with you, Mr. Chairman. 


for the pepe of getting your answer. Do you not think there is 
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The Cuamman. You cannot agree? 

Mr. Kintner. I cannot agree. 

The CHarrman. Despite the fact that the Congress said that radio 
and television must be conducted along the lines that will be beneficial 
to the public interest ? 

Mr. Kintwner. I think that is a decision that the FCC as a regula- 
tory body would have to make. . They have all the contracts. 

he Cuarran. I do not say how it shall be carried out; I am just 
speaking of the theory of the television broadcasting business. I do 
not think you can look upon your relationship with the affiliated 
station as a purely business arrangement between a supplier and a 
seller in a business. 

Mr. Kintwer. Well, I do not believe that the competitors of our 
station in Cleveland should know the terms of our contract, and I do 
think that it is a business relationship, and since the information is 
filed with a Government regulating body they have ample opportunity 
to see what the terms are. 

The Cuarrman. That is an answer. 

Mr. Keating. Those are confidential in the files of the FCC? 

Mr. Kintner. Of the FCC; that is correct. 

The Cuarrman. Go ahead, Mr. Harkins. 

Mr. Harkins. Mr. Kintner, is it not correct that since no affiliate 
is in a position to know the terms of another affiliate of ABC contract, 
there is no way that an affiliate can acquire information to determine 
whether or not it is being discriminated against, as compared to 
another affiliate ? 


Mr. Krytner. Well, this business is so small, and the station op- 
erators get together so much, that while literally your statement may 
be true, es the stations on all networks exchange information 


among themselves on their terms. 

The Cuatrman. If that is the case, what is your objection to dis- 
closing this information ¢ 

Mr. Kintner. Because I think it is wrong on the basis of ethics. 

The Cuatrman. Yes; but they disclose it, and you say it is common 
practice. They get together and they tell each other what their terms 
are. If the information is so freely given, what difference does it 
make what the source would be? 

Mr. Krnrner. I disagree with their telling the terms. 

Mr. Keating. Well, you and I might tell each other something, as 
we frequently do, that is confidential, Mr. Chairman, but we might 
resent it if somebody from the outside gave us this information. I 
might tell you what difficulties I am having 

he Cuarrman. Getting elected. [ Laughter. | 

Mr. Keattne. But I would resent it if somebody outside came to 
me with that, and you would, the same way. I can understand that. 

Mr. Kintner. You made a point that I was not able to, Mr. Con- 
gressman. In addition, while they talk among our affiliates, they do 
not tell their competitors what the situation is. 

Mr. Keatinea. I did not mean to imply that the chairman and I were 
not competitors. We very definitely are. [ Laughter. } 

Mr. Hargis. Mr. Kintner, is it not a fact that in the standard 
form of affiliation contract used by ABC, alternative rates of station 
compensation are provided for stations ? 
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Mr. Kinrner. Yes; they are, and the reason for it is, as I explained 
before, the difference between a primary affiliate and using NBC and 
Columbia; and the second reason is that we developed the standard 
contract over a period of years and have finally secured it; and the 
third reason is what I described as isolated stations who have long 
line hauls just by geography, which call for a different payment. 

Mr. Harxrns. Is it not true in your form for a noninterconnected 
affiliate, which gives ABC a first call, you can either pay a 25 percent 
rate or a 30 percent rate to the affiliate ¢ 

Mr. Kinrner. That is correct, there is provision for that, depending 
upon the distance in which we have to send the film, et cetera, but I 
think basically [confers with associates] the 25 percent is basically 
where it is a primary affiliate, interconnected, and the 30 percent form 
is for use of stations that are basically NBC or Columbia. 

Mr. Harkins. You havea form fora noninterconnected station with 
first call, at a 25 percent rate; and a form for a noninterconnected 
station, no first call, with a 25 percent rate; and then you have an 
alternate page which you put into these contracts that calls for a 3 
percent rate; is that right ? 

Mr. Kintrner. Well, the first would be our primary afliliate; the 
second would be basically without a first call, where we are using two 
stations, which are NBC and Columbia in the community, and we offer 
both of them the program. Whichever one takes it receives the 30 
percent. 

Mr. Harkins. For example, is it not correct that the affiliation con- 
tract for station KHSL-TY, in Chico, Calif., allows a payment to the 
station for live commercial programs at 15 percent of the gross billings 
to the advertiser ? 

Mr. Kintrner. This is basically a CBS station. 

Mr. Harkins. A basic CBS affiliate. 

Mr. CHarrman. Is the percentage correct ? 

Mr. Kintner. I frankly do not have the contract. 

Mr. Harkins. I will show you this contract. 

Mr. Kintrner. I am sure it is correct as you read it. This is prim- 
arily a CBS affiliate. We are gradually, as I have explained to you, 
going to standard contracts now, and in our primary affiliates we are 
achieving this goal as each agreement comes up for renewal. Further 
we are improving our agreements with stations that have other net- 
work associations, as I think I testified, where we have varied up to 
50 percent from the first hour, toward the standard percentage of 
payment. 

Mr. Harxrns. It varies from zero up to 50 percent ? 

Mr. Kintrner. No; not zero. We pay no one zero, but generally 
from 30 percent up to 50 percent, ond we have paid as high as 61.2 
percent, as the contract will show. 

Mr. Harkins. This contract was 15 percent ? 

Mr. Kintner. In this case, at the time we reached an agreement on 
terms to affiliate the station, it was necessary for ABC to buy oc- 
casional circuits in order to feed live programing from San Francisco 
to Chico. The station did not wish to waive payment on any of its 
hours to ABC in addition to those it was already contracted to give 
to CBS, but instead agreed to a lower basis of compensation on all 
programs which could be fed on a live basis. This was a method of 
offsetting the cable costs without granting totally free hours. In 
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other words, to attain our standard affiliation value, it would be neces- 
sary to place 44 unit hours of commercial programing on this station, 
Since the beginning of our affiliation with KHSL-TV, at no time has 
ABC reached the point of a standard affiliation agreement. Our 
agreement with them on film and kinescoped programs is in accordance 
with the standard terms, whereby we ship the film prepaid to the sta- 
tion and they return it prepaid, and the station is compensated at 30 
percent of the gross billing to the advertiser. 
(ABC subsequently provided the following information :) 


KHSL-TV, CxHrIco 


At time of affiliation, June 1954, it was as necessary to buy highcost oc- 
easional cable to service KHSL-TYV, Chico with live programing. Being a single- 
station market, which was already affiliated with Du Mont, NBC, CBS, and with 
Retail Sales rank of 379—the station was affiliated chiefly for competitive rea- 
sons. The usual affiliation under the above circumstances would be a standard 
noninterconnected contract with compensation set at 30 percent of total gross. 
The aHowance for live programing was made, however, without free hours being 
granted, but with compensation set at 15 percent to partially offset the higher 
cost to feed the station on a live basis, a cost which normally would be covered 
by free hours. 

Programs carried by kinescope or film, where this additional cable cost is not 
involved, are compensated at 30 percent of total gross. 

Mr. Stneman. Mr. Kintner, on the other hand, is it not correct that 
the affiliation agreement of WBZ-TV, which I think was mentioned 
earlier today, has a 50 percent rate? 

Mr. Kintner. That is correct. 

Mr. Sineman. And that is basically an NBC affiliate? 

Mr. Kinrner. That is correct. I said it was 30 to 50 percent. 

Mr. Keatine. Are they NBC or CBS stations? 

Mr. Kintner. These are not stations owned by either of the two 
companies. Actually we pay on WBZ-TV and WNAC-TYV 50 per- 
cent for the first hour. 

— Stneman. What is the reason for these wide divergences in the 
rate 

Mr. Krntner. We are talking, as you know, about affiliates of other 
networks; since the bargaining power of the affiliate and the impor- 
tance of our getting into a Boston market, which is an absolute neces- 
sity for us to do. 

{r. Stneman. Is that also true of St. Louis station KSD-TV ? 

Mr. Kintner. That would be correct. 

Mr. Stneman. That is also an important market, and that is why 
Station KSD-TV also gets 50 percent? 

Mr. Kintner. That is correct. As soon as the FCC grants the third 
VHF, as we hope they will do in St. Louis, we will not have to use 
another network’s affiliate. 

Mr. Stnemavy. Is it not also a fact, Mr. Kintner, that the affiliation 
agreements of some stations contain a sliding scale of compensation 
rather than flat rates? 

Mr. Kryrwer. A sliding scale on the percentage, you mean, after 
free hours? 

Mr. Stroman. Yes, sir. 

Mr. Kintner. Yes, sir, in some cases, but it generally averages out 
to the same thing as 30 percent for the first hour. Are you talking 
about contracts effective in October or are you talking past contracts? 
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Mr. Stneman. I happened to pick out a particular contract which 
deals with WATR in Waterbury. Conn. 

Mr. Krntner. That is just a sliding scale in place of free hours, 
which as I explained earlier, you can write a contract one way or the 
other, and they come out the same. 

Mr. Srxeman. In that particular case, the station waives only 12 
hours, but receives 27.5 percent of the first 33 hours after the 12; then 
after that it goes up to 30 percent, doesn’t it? 

Mr. Kintner. I think, if you figure that mathematically, it would 
come out—some station managers prefer it in that form. 

Mr. Stneman. They prefer it in this form ? 

Mr. Kintwer. It does not make any difference actually. 

Mr. Stveman. Depending on how many hours per month they use? 

Mr. Kintner. That is correct, but even with the volume that we 
and the other networks have, it makes no difference until you get to 
the very top of the scale. 

Mr. Stneman. I see. Now is it not also true that the affiliation 
agreement of WFIL-TV in Philadelphia, Pa., has a similar sliding 
scale under which the station receives 30 percent for the first 40 hours 
per month in excess of the 20 free hours, and then 35 percent for hours 
in excess of 60 hours? 

Mr. Krxtrwer. That is a contract—(consulting with associates). 

That is an old contract, as I said, which will be changed—I think 
it becomes effective in October—to the regular free hours, plus a per- 
centage. 

I must say, Mr. Chairman, I would like to object to the disclosure 


ef our individual contracts with individual stations, because I think 
the same purpose would be shown by not =< the word “WFIL” 


but by using X city, rather than putting this 
on the record. 

The Cuarrman. If you can avoid the call letters, do so. 

Mr. Srneman. Well, is it not true that one of the agreements that 
we have already referred to here provides for a rate of compensa- 
tion for live programs which differs from the rate of compensation 
for filmed programs? 

Mr. Kintrner. Off the record you will have to tell me which city 
you are talking about. Are you taking about a primary affiliate of 
ABC? 

The Cuarrman. Mr. Kintner, it would be rather ill-advised, if we 
do not give these call letters. We are going to put all these affiliated 
contracts of all the chains in the record, so that you are not being 
discriminated against in any sense. 

Mr. Kintner. One thing I would like to say, then, Mr. Chairman, 
the contracts that you have, which are existing contracts, as you re- 
quested, we have worked long and hard over the last 2 or 3 years to 
get our primary affiliates on standard contracts, and I would like to 
have our counsel, if it is agreeable to you, substitute the new contracts 
or include the new contracts, as this will give a more complete picture. 

The Cuarrman. Of course, that will be all right. 

Mr. Stneman. If we may go back, Mr. Kintner, to station KHSL- 
TV in Chico, Calif., we noted before that it had a 15-percent rate of 
compensation for live programs. The contract also calls for a 30- 
percent rate of compensation for filmed programs. Now what is the 
reason for this divergence ? 


usiness relationship 
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Mr. Krnrner. This would be negotiation by the station. This is a 
Columbia station, and they unquestionably were more desirous of 
getting live service than a film, and in the negotiations, in order to 
get our films in, we had to pay more. This is conjecture, but it seems 
obvious on the face of it. 

Mr. Sineman. Would you not ordinarily start at a 30-percent level 
as a base for your negotiations? 

Mr. Keating. He would not, but the other side would. 

Mr. Krntner. I said that was generally our range, but with an 
NBC and Columbia affiliate we try to make the best deal as busi- 
nessmen we possibly can. There is a difference between Chico, 
Calif., as nice a little town as that is, and Boston, Mass., as far as 
the number who live there. 

Mr. Stneman. We have been referring for some time to the free 
hours. Now these contracts often require stations to waive compen- 
sation for a giver number of hours of network programs, and that 
is what we have been referring to as free hours, is it not? 

Mr. Krntner. That is correct. 

Mr. Stneman. The standard form contract sets this number of 
free hours at 22? 

Mr. Kintner. That is correct. 

Mr. Stneman. And this waiver is designed to compensate the net- 
work for service performed for the affiliate, including primarily the 
payment of A. T. & T. line charges, and connections, is that not 
correct ? 

Mr. Krntner. It goes as a basic payment for our overhead, our $6 
million telephone bill, for connecting the stations, our public-service 
programs which they get, and for which we pay; our special events 
coverage, such as the sinking of the Andrea Doria and the Stockholm. 
generally toward the service of the network. 

Mr. Stneman. And is it not true that this number of free hours 
often varies from the standard of 22? 

Mr. Krntner. Not in our particular primary. I think we are prac- 
tically, without exception, down to 22 free hours. 

Mr. Stneman, But in these affiliations with stations which are pri- 
mine affiliates of other networks, you do vary the number of free 

ours? 

Mr. Kintner. We make the best deal we can. They have all the 
bargaining power. 

Mr. Srineman. I see. I suppose, then, in the case of station WABT 
in Birmingham, Ala. 

Mr. Kintner. That is a two-station market. One is NBC and the 
other is Columbia. 

Mr. Sineman. Now there, that station is not required to waive 
compensation for any hours. Is that because of the strong bargain- 
ing position of the station ? 

Mr. Kintner. That is right. Practically none of the NBC and Co- 
lumbia affiliates are willing to take our programs and give us any 
free hours. 

Mr. Stnaman. Mr. Kintner, we have made a list of a number of 
stations where the contract does not require a waiver of any hours 
of compensation for network programs, notwithstanding the fact 
that the station does carry live programs, via A. T. & T. lines. I 
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would like to list those and ask if you would comment on them, per- 


haps one at a time. 
WNEM-TYV, Bay City, Mich. 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
My 


Mr. 


Knerwes. 


That is a basic NBC affiliate. 


Srneman. KOMU-TYV. 


KINTNER. 
SINGMAN. 
KCINTNER. 
SINGMAN. 
KINTNER. 
SINGMAN. 
KINTNER. 
SINGMAN. 
KINTNER. 
SINGMAN. 
KINTNER. 
SINGMAN. 
KAINTNER. 
SINGMAN. 
KKINTNER. 
SINGMAN. 


IKINTNER. 


That is the University of Missouri. That is NBC. 
That is an NBC affiliate? 

That is right. 

WIS-TV, Columbia, S. C. 

That is an NBC. 

WLST, Jackson, Miss. 

My memory is CBS. I am not quite sure. 
KRCB-TYV, Jefferson City, Mo. 

CBS. 

WJHL-TV, Johnson City, Tenn. 

CBS. 

WTVH, Peoria, Il. 

CBS. 

KATV-TYV, Pine Bluff, Ark. 

That is an ABC primary affiliate, 

It isan ABC primary affiliate ? 

What is the date of your contract ? 


memory is that I get more free hours there because of the line 
haul, since it is isolated and there are no other stations on the line. 


SINGMAN. 


The date of the contract is January 18, 1954. 


Coss Krntner. There is a new contract in effect and we will be happy 


» supply it to you. 


caer 


SINGMAN. 


All right. 


KTVK, Phoenix, Ariz. 


Mr. Kintner. That is a primary affiliate of ABC. 

Mr. Sineman. The date of that contract is December 30, 1954. 

Mr. Kinrner. Ican answer it for you. The contract is in a different 
form and calls for a cash payment, which is the same as the free hours, 
considering the fact that Phoenix has an additional line haul for 
which the station compensates us. 

Mr. Sineman. That is the payment of $6,000 in cash per month, is 
that correct ? 


Mr. 


KINTNER. 


That is correct, against a line haul which actually 


costs us much more than that $6,000. 


Mr. 


SINGMAN. 


Then there are two stations in Rochester, N. Y., 


WHEC-TY and WVET-TYV. 


Mr. Kinrner. They share time together. 
effect, except they share time. 


They are one station, in 
Each has a part of the day, so it is in 


effect one station. 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


SINGMAN, 
KAINTNER. 
SINGMAN. 
KINTNER. 
SINGMAN, 
KINTNER. 
SINGMAN, 
station for ABC’s 


Are they ABC affiliates ? 

CBS. 

WINT, Waterloo, Ind. 

It is either CBS or NBC. My memory is it is CBS. 
WMFD-TY, Wilmington, N. C, 

NBC. | 

In any of these cases does ABC offer first call to the 
rograms ¢ 


Mr. Kintner. First ‘call in the community, sir, if they will accept it. 
I do not say in all of them. 
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Mr. Stneman. But it may in some? 

Mr. Krnrner. That is right. We would be happy to offer first call 
to any of these markets in which there are 1 or 2 stations. 

Mr. Stneman. And the fact that you offer a station first call does 
not necessarily mean that it is exclusively your affiliate ¢ 

Mr. Krntner. Oh, no. 

Mr. Stneman. Now, on the other hand, Mr. Kintner, the contract 
of Station KGEO-TYV in Enid, Okla., requires that station to waive 
compensation for 37 hours. 

Mr. Kintner. That is due to two things: The line haul and the fact 
that there is a very low rate on the station because it is trying to build 
itself up to cover Oklahoma City, and as long as it is in the process of 
building, it is mutually agreeable to the two of us. Since we cannot 
get a station in Oklahoma City, we are trying to build up Enid; it is 
the outlet for Oklahoma City. 

Mr. Stneman. But in trying to build it up you require it to waive 
more than 50 percent more free hours than other stations ? 

Mr. Kintner. You see, they came up to us with a suggestion that 
they wanted to cover Oklahoma City, rather than have us use the NBC 
and Columbia stations in Oklahoma City. They asked us to use their 
station, which temporarily will hurt us, and this is what they suggested 
as a fair method of doing it. 

(ABC subsequently submitted the following information :) 

The agreement dated April 1954 with KGEO-TV, Bnid, is based on a station 
rate of $150 and compensation based on 30 percent of the gross charges to the 
advertiser for all hours in excess of 37 free hours. 

The free hours above the standard 22 free hours contributed to the network’s 
recovery of the facilities cost for live service, including long lines and local 
loops, audio and video connection charges. 

Since the determined rate for the station was low due to the relative com- 
petitive value of the market a greater number of free hours were needed to offset 
the cost of interconnection. 

This situation has recently changed whereby the station has been granted 
permission to move its transmitter to cover Oklahoma City, thus permitting 
a large increase in station rate and further making it feasible on a cost basis 
to propose a standard 22 free hour contract. 


Mr. Stneman. But isn’t this the kind of consideration that is sup- 
posed to enter into your setting of the card rate, the charges to 
advertisers rather than the station compensation rate? 
ae Kintner. The card rate is set by the network, the rate of each 
station. 

Mr. Sineman. Yes, that is set by you, being the network, is that 
not correct ? 

Mr. Kintner. No. When the contract is made it is set by mutual 
negotiation between the station and the network. : 

_Mr. Stneman. But do not the factors that are taken into considera- 
tion by the network and by the stations in negotiating this card rate, 
include such things as population, size of station, financial condition 
of the station, and so forth ? 

Mr. Kintner. Certainly, in setting a rate it is a negotiation between 
the station owner, his representative, and the ABC station relations 
department. On both sides they put an appraisal on the size of the 
market, the management of the station, the Yocation of the transmitter, 
its coverage in that city, its acceptance by the city, its ratings, et 
cetera, and as a result of an ordinary business negotiation, they make 
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a decision which is mutually agreeable, whether it is $1,400 or $1,600 
per hourly rate. 

Mr. Stneman. Then if the station card rate or the network rate is 
supposed to take into consideration all of these many factors, why is 
it that you also take such factors into consideration in establishing 
the station compensation rate ? 

Mr. Kinrner. Well, the difference, as I pointed out before, is geo- 
graphical. Unfortunately, certain cities are located away from other 
stations, and they do not share the A. T. & T., so for us to go to Phoenix 
it costs us $6,000 a month just to get in Phoenix, because there are no 
intermediary stations, and also because of the long line hauls in the 
Southwest, so if the station is willing, it is fair that they compensate 
us for this additional cost which we do not have in Philadelphia or 
Cleveland or Cincinnati. 

(The following information was subsequently submitted by ABC :) 

Any deviation from the standard station compensation of 30 percent of gross 
for an interconnected affiliation agreement can be attributed to the fact that in 
certain markets, time clearances are not available on an equal basis due to the 
scarcity of stations. The importance of the inclusion of such two-station VHF 
markets at St. Louis and Boston in a national advertiser purchase is important 
to the extent that without their inclusion, the network sale might not be con- 
summated. An increase in station compensation is necessary to obtain time 
clearances in such situations. 

There are also a few individual cases; i. e., Chico, Calif—where station com- 
pensation is reduced below the standard 30 percent for interconnected 
agreements. 

This is a negotiated compromise whereby the station does not grant free hours 
to help offset extra cable cost, but agrees to substitute instead, a reduction in 
compensation. 

Mr. Stneman. I see. Now, in the case of this station KGEO-TV, 
ABC pays the line charges to the city ; is that correct ? 

Mr. Kintner. Yes. 

Mr. Sineman. And the station pays the charges from the city to 
its main studio? 

Mr. Krntner. That is right. 

The CuatrMAN. Suppose it were on 

Mr. Stveman. Mr. Ticcieme before we proceed with Mr. Kintner’s 
statement, I would like to offer the affiliation contracts of the Ameri- 
can Broadcasting Co. in the record, with the understanding that Mr. 
Kintner may substitute the new contracts when he or Mr. Stabile have 
them. 

The Cuamman. They will be accepted. 

(Summaries of the American Broadcasting Co. contracts referred 
to appear at p. 4780.) 

The CHatrMaAn. You were on page 11, Mr. Kintner. 

Mr. Kintrner. In addition to making possible the existence of a 
network, network option time contributes greatly to the national econ- 
omy by permitting national advertisers in the simplest and most ef- 
fective way to reach all parts of the country in selling their goods and 
services. This selling of goods and services is basic to the operation 
of our national economy. 

Most importantly, network option time serves the public by enabling 
all parts of the country to share in the enjoyment of important tele- 
vision productions which can only be amortized if they can be made 
available in a substantial number of the top markets of the country. 
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By the limitation of network option.time to 3 hours in the morning, 
3 hours in the afternoon, and 3 hours at night, there is adequate on 
tunity for local industry and national spot advertisers to obtain desir- 
able television time. The inability to obtain time is not based on net- 
work option time, but is based on an unnecessary scarcity of television 
stations in the top markets of the country to which I referred. 

I would also like to touch upon another aspect of the television net- 
work business; namely, the requirement that advertisers buy a certain 
number of stations in order that network operation can be practically 
feasible. The ABC television network does not have a so-called min- 
imum as it relates to the number of stations that must be bought. 
However, it does have a requirement that each advertiser must buy a 
minimum gross, which amounts to $30,000 for each half hour, with 
the advertiser having the right to select the stations other than those 
owned by the network, over which this program will be broadcast. 

The Cuatrman. How many stations would that involve? 

Mr. Kintner. Five—do you mean the $30,000 ? 

The Carman. Yes. 

Mr. Kintwner. It runs around 85 to 90. 

The Cuarrman. Stations? 

Mr. Kintner. That is right. 

The Cratrman. Is that not equivalent to a “must buy”? 

Mr. Kintner. No, because of our 230 they can select any group of 
stations to make up the $30,000. On the must buy, you must buy 
certain individual stations. 

This provision is designed to enable us to meet the staggering ex- 
pense involved in supplying, day and night, a weekly balanced pro- 
gram structure. 

Moreover, it also has the effect of enabling all parts of the country 
to receive comparable quality programing as that of the metropolitan 
centers. The reason that the five ABC owned and operated stations 
are included in advertiser buying is because these stations basically 
play the major share in enabling us to continue our network television 
operation. 

As a matter of fact, we have no complaints from advertisers con- 
cerning the minimum gross established by us or concerning our inelu- 
sion of the ABC-owned stations. In fact, practically without excep- 
tion, every advertiser on our network would like to increase the number 
of stations that he can purchase but is prevented by the existing station 
scarcity. 

As far as our 5 owned stations are concerned, since they are located in 
5 of the top cities in the country, national network advertisers would, 
under almost any circumstances, unquestionably buy these stations. 

In these few unusual circumstances, when goods are not being sold 
in certain markets, exceptions have been made. 

In the case of both local or national advertisers, we have devised 
ways and means of giving them access to the ABC television network 
through the creation of participating programs in the nighttime and 
the daytime which meet smaller budget requirements. 

In other words, the ABC television network is cognizant, not only 
of its obligation to the large advertisers, but also to the local and 
smaller national advertisers and has so designed its program structure 
to accommodate both. 
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The ABC television network is the youngest of the networks; the 
smallest in the volume of business, although we have been growing 
steadily in relation to the other 2 networks over the past 2 years. 

We believe that we have the management, the ingenuity, and the 
resources to compete successfully with CBS, NBC, and with any other 
interests that desire to enter the network business, provided only that 
action is taken by the Federal Communications Commission so that 
there may be full and equal access to the market place in the top 200 
cities of the country. 

In closing, may I express my appreciation of having the opportunity 
of appearing before this committee, Mr. Chairman, and giving the 
ABC position in areas which I believe to be of interest to the com- 
mittee. 

Again, in my statement I say I will be happy to answer any ques- 
tions. Reading that, I think, would be sort of superfluous at the 
present time. 

The Cuatrman. Well, there are a number of questions yet, but 
before the questions are propounded I want to say, Mr. Kintner, that 
your responses have been very helpful. 

We are sorry if we have caused you any inconvenience, but that 
cannot be helped under the circumstances. I can assure you that I 
do hope that Satan Broadcasting Co. becomes a strong competitor 
of the other two chains. 

That is certainly my wish, and I am sure it is your wish. 

Mr. Kinrner. I appreciate your comment, Mr. Chairman. 

The Cuamman. Now, there are some questions yet, and I hope that 
we will be able to get through by 4: 30. 

Counsel, I hope you will confine those questions within that time. 

Mr. Maerz. Yes, sir. 

Mr. Prerce. Mr. Kintner, was the United States Steel Hour on ABC 
network at one time? 

Mr. Kintner. Yes, it was. 

Mr. Pierce. When was that? 

Mr. Kinrner. It was on for, my memory is, 3 years, up until the 
season of 1955-56. 

Mr. Pierce. Will you explain to the committee why United States 
Steel Hour moved its program from the ABC network to CBS 
network ¢ 

Mr. Kintner. Mr. Pierce, I cannot explain the reason. That was 
a decision made by the advertising agency of United States Steel, 
and I think they would be the proper people to answer that. 

Mr. Pierce. Is it correct to state that the Pabst Blue Ribbon fights 
were on CBS before the United States Steel Hour was shifted to that 
network ¢ 

Mr. Kinrner. They were in the time period which was later occu- 
pied by United States Steel. 

Mr. Pierce. Is it true that after getting the United States Steel 
Hour, CBS dropped the Pabst Blue Ribbon fights in order to make 
room for the United States Steel Hour on that network ? 

Mr. Krnrner. I do not know whether they dropped the fights or 
did not drop them; all I know is that 1 made a sales pitch to Pabst 
Brewing Co. and their agency, Warwick & Legler. No I was success- 
ful in getting the business. 
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Mr. Pierce. So the Pabst Blue Ribbon fights came over ABC; is 
that right? 

Mr. Kintner. That is right, June of 1955. 

Mr. Prerce. Is it true that the Pabst fights were carrier in a number 
of cities where the ABC affiliates were located ? 

Mr. Kintner. Pabst fights have always had excellent Nielsen rat- 
ings throughout the country. 

Mr. Prerce. Did ABC try to get some CBS affiliates to carry the 
Pabst Blue Ribbon fights, even though the CBS network wanted those 
stations to carry the United States Steel Hour ? 

Mr. Krntner. You will have to take away your last comment, even 
though CBS wanted it. We did offer the fights to 1- and 2-station 
markets which were CBS and Columbia affiliates. As you know, the 
fights can only be carried live, so they could not be delayed. 

Mr. Pierce. Did any of the CBS affiliates express a desire to any 
officer or employee of ABC that they wanted to carry the Pabst fights 
instead of the United States Steel Hour ? 

Mr. Kintner. They did not to me. 

Mr. Pierce. To any other official of ABC, to your knowledge ? 

Mr. Kintrner. There are lots of officials of ABC. To my personal 
knowledge, no. 

Mr. Pierce. Let me ask this question of Mr. Jahncke. Did they 
express any such desire to you, Mr. Jahncke? 

Mr. Jauncxe. If I might explain it this way, when a situation is 
created so that two networks have a requirement for a live program 
and. they want to get on the same station at the same time, a contest 
is created. Naturally, we tried to get the largest number of stations 
that we could, that Pabst wanted, and we came into conflict with CBS 
that was trying to do the same thing with Steel, and that was the situa- 
tion that resulted. 

Some stations took Pabst’s fights, and some took Steel from CBS, 
and that was a matter of individual decision of the individual station. 
How the managements of those stations made their decisions I am not 
in position to say, and the various people who were cuntacted at those 
stations were not always the people who made the final decision for 
the station. 

Mr. Pierce. Did some of the CBS affiliates take the Pabst Blue Rib- 
bon fights? 

Mr. JaAHNcKE. Yes. 

Mr. Pierce. They did take them? 

Mr. JaHNcKE. Yes, or I should say continued to carry them. 

Mr. Prerce. Continued to carry ‘lien Did they ever give up the 
time period for the United States Steel Hour thereafter ? 

Mr. JAHNCKE. There was a case where a CBS station took the ABC 
Pabst fights at this point in June 1955, rather than the United Steel 
Hour, then at a subsequent date dropped the fights and as far as I 
know started carrying Steel. 

Mr. Pierce. Which station was that, Mr. Jahncke? 

Mr. Jannexe. KTBC-TYV, Austin. 

Mr. Pierce. Any other stations? 

hese! JAHNCKE. Not that I can recall. There may have been 1 or 2 
others. 

_ Mr. Prerce. If there were other stations, would you supply that 
information for our records? 
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Mr. Krntner. We would be happy to. 

(ABC subsequently submitted the following information :) 

Three other stations commenced carrying the Wednesday night fight series 
program broadcast over ABC and at a later date ceased broadcasting the fight 


program and started carrying the United States Steel program broadcast over the 
Columbia Broadcasting System. These stations are: 


WFBG-TYV, Altoona, Pa.: Last fight program December 7, 1955 
WVET-TV, Rochester, N. Y.: Last fight program June 27, 1956 
KSLA-TV, Shreveport, La.: Last fight program June 10, 1956 

Mr. JAHNCKE. Yes, sir. 

oe Pirrce. Now, Disneyland is on the ABC network, isn’t that 
right 

{r. Kinrner. That is correct. 

Mr. Pierce. Is it true that 60 CBS affiliates, including 10 primary 
affiliates, carried Disneyland when it was first broadcast ? 

Mr. Kinrner. Are you talking in live time or delayed time, Mr. 
Pierce ? 

Mr. Prerce. Both. 

Mr. Krntwyer. Are you talking about Disneyland, now ? 

Mr. Prerce. Yes. 

Mr. Kinrner. There are a large number, and we would he happy 
to supply it, of NBC and CBS stations that carry Disneyland ata 
delayed time, and still carry it. 

(ABC subsequently supplied the following information :) 


Television stations affiliated as primary NBC, or CBS which broadcast the 
Disneyland television program, which is scheduled for Wednesday, 7:30 to 8:30 
p. m., time on ABC 


City and State Call letters Live or Primary | Delayed time and day 
delayed affiliation 





— — — en 


Altoona, Pa WFBG-TV....-| =) or. Thursday, 7 to 8. 
WJBF-TV__...| L...-..-| NBO 
WABI-TV..... i NBC Saturday, 6:30 to 7:30, 
Bay City, Mich WNEM-TV.... y NBC 
Binghamton, N. Y- WNFB-TV..._. ed CBS Sunday, 12 to 1. 
Boston, Mass WNAC-TV.... an CBS Sat rday, 6 to 7. 
Cadillac, Mich ) ‘i CBS Wednesday, 6:30 to 7:30 
Charleston, 8. C : ; nindiacel CBS Sunday, 6:30. to 7: 
Chatta ooga, Tenn i -TV___.. eaialtl CBS Sunday, 6 to 7. 
Columbii, 8. C : Wis-TV. NBC Sunday, 6:30 to 7: 
Columbuy, ; CBS Wednesday, 7:30 to 8:30. 
7. 


to 
30. 
30. 
to 


Dayton, Onic y CBS Friday, 7 t0 8. 

Erie, Pa A NBC Saturday, 6 to 
Greensboro, N. C J.FMY-TV_-- ccigibigl CBS Sunday, 5 z 6. 
Greenville, N. IN - CBS Sunday, 4 to 5. 
Harrisonburg, Va f NBC Monday, 7 to 8. 
Jacksonville, Fla. .--- .- Aa I Presa} aod CBS Tuesday, 7 to 8. 
Johnson City-Bristol, V ‘a. L | . NBC Sunday, 7 to 8. 
Kalamazoo, Mich r saat CBS Wednesday, 6:30 to 7:30, 
Lansing, Mich NBC Saturday, 5 to 6. 
Macon, Ga y MEOW wens ee CBS 
Miami, Fla. husk CBS Sunday, 5 to 6. 
Mount W arenes > N.H y , CBS 
Norfolk, Va neon ae Vf CBS Saturday, 5 to 6. 
Orlando, Fla- WDBO-TV__-_- ra CBS 
P lattsburg- eo IN. & nue fe ies canton NBC 
Providence, R. I- .| WJAR-TV..--- NBC Sunday, 6:30 to 7:30. 
Rochester, N. Y WHEC-TV ad Ne das CBS Saturday, 6 to 7. 
Savannah, Ga veanccccccect WhLOUOWEYV y CBS 
Springfield, Mass---.._..-!_. 7) J ae J NBC Saturday, 5:30 to 6:30, 
DPTORIER The E ncece pcp secn cucu sl ee cb ane tan pee ne innwsy ot NBC Sunday, 3 to 4. 
Telets, OWib.ss..5. 2602. ...5-05] Wee ee CBS Sunday, 12:30 to 1:30, 
Utica, N. Y- | WKTV scanned ws NBC Sunday, 3 to 4, 
Watertown, N. Y_.............| WCNY-TV-...]_---- bite CBS Friday, 8 to 9. 
Wheeling, W. Va _..| WTRF-TV..-_- NBC | Sunday, 6 to 7. 
Wilmington, N. C ----| WMFD-TV..- eed NBC Do. 
Youngstown, Ohio WKBN-TV. eee CBS | Sunday, 6:30 to 7:30. 
Zanesville, Ohio_-......_-- Ww HIZ-TV NBC Saturday, 6 to 7. 
PTR io cinchatstanee ae ! é NBC Sunday, 2 to 3. 
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Television stations affiliated as primary NBO, or:CBS which broadcast the 
Disneyland television program, which is scheduled for Wednesday, 7:30 to 8:30 
p. m., time on ABO—Continued 


City and State 


Call letters 


Live or 


delayed | 


Primary 
affiliation 





Bluefield 
Amarillo, Tex 
Austin, Tex 
Baton Rouge, La 


Birmingham, Ala--.--..------- 


Columbia, Mo 
Duluth, Minn 

Eau Claire, Wis-.----- 
Fort Smith, Ark 

Fort Wayne, Ind 


Harlingen, Tex.........---- 


Jackson, M 


Lexington, Ky 
Lincoln, Nebr--- 
Louisville, Ky- 


Lubbock, Tex-.-.-..------ 
Te Sere 


Meridian, Miss 


WDSM-TV. 
WEAU-TV.. 


f Mitek cx. 
Delayed 
§a0afe | 





NBC 
NBC 
CBS 
CBS 
NBC 
CBS 
NBC 
NBC-CBS 
NBC-CBS 
CBS 
CBS 
CBS 


Delayed time and day 


Saturday, 5:30 to 6:30. 
Saturday, 5 to 6. 
Wednesday, 6:30 to 7:30. 
Wednesday, 7 to 8. 
Monday, 6: 30 to 7:30. 

Ww ednesday, 7 to 8. 
Friday, 7 to 8. 


Wednesday, 6:30 to 7:30. 


Friday, 6:30 to 7:30. 
Sunday, 4 to 5. 


| Monday, 6:30 to 7:30. 


Friday, 6:30 to 7:30. 
Saturday, 6 to 7. 
Wednesday, 7 to 8. 


| Wednesday, 7 to 8. 


Wednesday, 6:30 to 7:30. 
Sunday, 4:30 to 5:30. 


...-| NBC- CBS 
WALA-TV..__-| 2 | NBC 
WSFA-TV___- NBC 
| Wier. .4+.. Ge... CBS 
2 (2 yy oe oe coe NBC 
Omaha, Nebr - - -- wow.. ae CBS 
Peoria, Ill__ lla WTVH- TV____|- ea CBS 
rua c anti oncaeeanta I i acne nan NBC 
Rockford, Il c ‘ sindiretl CBS 
Rock Island, Il al ead CBS 
St. Louis, Mo ae CBS 
San Antonio, Tex , hwo nad CBS 
Shreve . NBC 
Sioux City, Iowa dans twkccdaia Melis amr CBS 
Sioux Falls, 8. Dak a aia ...| CBS-NBC 
Springfield, Mo Spe eRe NBC 
Terre Haute, Ind- wets ena: CBS 
Wausau, W i ....--| CBS-NBC 
Wichita Falls, Tex RFDX-TV.. ..| Liv NBC 
Corpus Christi, Tex_...._..-- Rip > Ve NBC 
Te Mitécncacnn<cuse nell WEEE dpacu-seeks ; ae CBS 
Midland, Tex-_. b I 6s. accent bn ee NBC 
Sweetwater, Tex KPAR.. 7 x CBS 
Billings, Mont-- c~ ais CBS-NBC | Wednesday, 7 to 8. 
Boise, Idaho RNG 6. cnlresan ‘ NBC Monday, 7 to 8. 

-TV ae as NBC Friday, 7:30 to 8:30. 
Cheyenne, Wyo-. KFBC-TV.....|.....do___.-- CBS Wednesday, 6:36 to 7:30. 
Colorado Springs, Colo... i CK a leiwsanatl th aceshides CBS Thursday, 7 to 8. 
Great Falls, Mont CBS-NBC | Saturday, 7 to 8. 
Idaho Falls, Idaho a ney _.....| NBC-CBS | Sunday, 7 to 8. 
Missoula, Mont Pe aa CBS Sunday, 6:30 to 7:30 
Tueson, Ariz J Dt whetat : sil NBC Wednesday, 6 to 7. 
Twin Falls, Idaho..........___- s NBC-CBS | Wednesday, 6:30 to 7:30. 
Rapid City, 8. Dak Reta | NBC-CBS | Friday, 6:30 to 7:30. 
Bakersfield, Calif ! <m e CBS 
Eugene, Ore REE re CBS Monday, 6 to 7. 
Las Vegas, Nev ae NBC Wednesday, 8 to 9. 
Reno, Nev. erent a 7 -~"| NBC-CBS | Wednesday, 7 to 8. 
Yakima, Wash. | KIMA-TV. Pas) pleetdd CBS | Sunday, 3 to 4. 


Minot, N. Dak 

Mobile, Ala 

Montgomery, Ala 

Uk” ee 
New Orleans, La 


Wednesday, 7 to 8. 

Ww ednesday, 6:30 to 
Monday, 7 to 8. 
Wednesday, 8 to 9. 
Saturday, 5 to 6. 
Thursday, 6 to 7. 
Saturday, 5 to 6. 
Wednesday, 7 to 8. 
Saturday, 6 to 7. 
Sunday, 4 to 5. 
Sunday, 5 to 6. 
Saturday, 3 to 4. 
Wednesday, 7 to 8. 
Tuesday, 7 to 8. 
Saturday, 5 to 6. 
Wednesday, 6:30 to 7:30. 
Saturday, 5 to 6. 
Monday, 6:30 to 7:30. 


Wednesday, 6:30 to 7:30. 
Sunday, 7 to 8. 
Monday, 8 to 9. 

Friday, 7 to 8. 




















Mr. Pierce. Do any carry it live? 

Mr. Kintner. I would doubt; I would have to check, but we would 
be glad to supply the information. I would doubt if any basic CBS 
? NBC carry it live. I can almost state with certainty that they 

o not. 

Mr. Prerce. May I ask this, Mr. Kintner: Is there any truth to the 
rumor that ABC may lose Disneyland and the Lawrence Welk pro- 
grams to another network ? 

Mr. Kintner. Well, I will answer it, even though I do not think 
that is proper. This is ‘business information. 


77632—57 
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We have a long-term contract with Disneyland, and we have no 

rospects of losing Welk, in my opinion. I do not say that unkindly, 
Mr. Pierce, but this is valuable competitive information. 

Mr. Prerce. ABC does not have a must-buy requirement which 
makes it necessary for national advertisers to buy a minimum num- 
ber of affiliated stations other than those wholly owned by ABC in 
order that advertisers can use the ABC network; is that right? 

Mr. Kintner. That is correct. We have a gross dollar buy, $30,000 
a half hour, $50,000 an hour. 

Mr. Prerce. Will you explain to the committee why ABC does not 
use the same type of must-buy requirement as NBC and CBS? 

Mr. Kinrner. It was our management’s decision that there was 
greater flexibility and the medium could be used better by having a 
minimum gross rather than a must buy. 

Mr. Prerce. Do you think there are material differences between 
the ABC must-buy requirement and that of NBC and CBS? 

Mr. Kinrner. There are certainly material differences in that. 
You can select stations, in one group, and under the other plan you 
cannot. However, I must say that most advertisers—as I remember 
the “must” list of NBC and Columbia—would be apt to select those 
stations as part of their $30,000 gross. 

The CHarrman. In other words, your method gives more room for 
discretion to the customer ? 

Mr. Kinrner. That is right. If an advertiser does not want Louis- 
ville he does not have to take it, and he may want Oklahoma City 
instead. That is the theory behind it. 

Mr. Prerce. Is it true that no advertiser can purchase time during 
the option-time periods on a wholly owned ABC station unless he 
purchases the same time on the four other ABC stations? 

Mr. Kinrner. Our network option time on our five stations, if we 
have a commercial program, goes to the network advertiser. If we do 
not have a commercial program, the individual stations can sell it 
locally and no 1 advertiser has to buy 5 stations. 

Mr. Prerce. What about the prime time, 7: 30 to 10: 30? 

Mr. Kinrner. That is what I was referring to. 

Mr. Prerce. Is it true that if an advertiser wanted to purchase 
prime time on a number of ABC affiliated stations throughout the 
country, but for some reason did not want one of the ABC wholly 
owned stations, he could not do so under the ABC must-buy rule? 

Mr. Krinrner. Generally we require our five owned stations to be 
bought. We make exceptions when the reason is legitimate. I will give 
you two reasons, two examples: 

We did not require the Florida Citrus Co. to buy Los Angeles, Calif., 
since they were selling Florida oranges and never went into Galifor- 
nia, and we did not require the Ralston Co. to buy New York City for 
a show which included flour and feed, because they are not active sell- 
ers of flour and feed in New York City. 

Mr. Pierce. In other words, your rule is not rigid ? 

Mr. Krxrner. No, we make an exception when there is a legitimate 
business reason for it. 

Mr. Prerce. Would you say that generally speaking the purchase 
of time by a national advertiser on the ABC network is dependent on 
the purchase of time on the five wholly owned ABC stations? 
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Mr. Kintner. I do not quite follow. We require the five owned 
stations to be purchased by advertisers except for exceptions which we 
consider legitimate, of which I just gave two examples. 

Was there anything else in that question ! 

Mr. Prerce. That is about it. In other words, you generally do 
require the five stations ? 

Mr. Krntner. We generally do, but when the advertiser has a 
legitimate reason we let him drop, depending upon the legitimacy 
of his reason. I must say nobody wants to drop our 5 stations in the 
top 5 cities. : 

Mr. Pierce. No further questions. 

The Cuairrman. That will conclude the examination, Mr. Kintner. 
I will place in the record your prepared statement. If there are any 
corrections or revisions you want to make, you will be free to do so. 
And if there are any additions to the testimony or to your statement 
that you wish to insert in the record, they certainly will be accepted, 
but, of course, it will have to be done after your counsel has conferred 
with committee counsel. 

(The document referred to is as follows :) 


STATEMENT OF RopertT E. KINTNER, PRESIDENT, AMERICAN BROADCASTING Co. 


Mr. Chairman and members of the committee, my name is Robert E. Kintner. 
I am president of the American Broadcasting Co., which operates the ABC tele- 
vision network and the ABC radio network, and which owns and operates tele- 
vision stations in New York, Chicago, Detroit, Los Angeles, and San Francisco, 
and radio stations in New York, Detroit, Los Angeles, and San Francisco. 

The American Broadcasting Co. (originally the Blue Network) was sold in 
1943 by the Radio Corporation of America after the Federal Communications 
Commission concluded that RCA, through its subsidiary, the National Broad- 
casting Co., could not own and operate two competitive radio networks in the 
public interest. The establishment of the American Broadcasting Co. as an 
independent concern was designed to increase competition among the networks, 
among stations, and throughout the radio business. 

The American Broadcasting Co. was successful in the radio business, and with 
the advent of television, beginning in 1948, having received grants from the FCC, 
pioneered in establishing within 18 months 5 owned stations in New York, 
Chicago, Detroit, Los Angeles, and San Francisco, and began operation of the 
ABC television network. 

I am here at the request of your subcommittee. ABC is anxious to cooperate 
to the fullest toward improvement in the methods and procedures of broadcast- 
ing and is desirous of correcting misconceptions concerning the operation of our 
business, particularly as it relates to the ABC television network. 

In view of the statement made at the beginning of the hearings by the 
chairman of the House Judiciary Committee, we thought it might be helpful 
to outline certain policies and conclusions of ABC as they relate to the subjects 
being inquired into by the House subcommittee. 


FCC ALLOCATIONS 


The television industry is different from most other industries since it is under 
extensive regulation by a Government agency, the Federal Communications Com- 
mission. Established in 1928 as the Radio Commission and given very broad 
authority over the entire broadcasting business by the act of 1934, the FCC 
exercises what, in effect, is a life-or-death control over our business. Before 
proceeding to discuss the basic problem in the television business, let me point 
out that during the development of radio, identical charges to those being made 
about television were made by various interests. These criticisms have dis- 
appeared because of one simple fact. Through realistic allocations, the FCC 
has made available sufficient radio stations in all parts of the country to sub- 
Stantially remove the scarcity element that initially plagued the radio business. 

To the extent that there is a ‘‘monopoly” area within the television business, 
in our judgment, it exists in 1 field—the fact that in more than 100 of the top 
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200 cities of the country, we do not have and there is no provision to make 
available 4 or more comparable television signals. This situation, in our judg- 
ment, results from the Federal Communications Commisison allocation plan 
which artificially limits the number of comparable services that can exist in 
those markets. The problem has been compounded by the failure of the FCC 
to act, even under its limited plan. We believe that Government action could 
have been, and can be taken, to remove this scarcity so that there will be ade- 
quate outlets for all types of programing, whether from networks or from other 
sources, both local and national. 

Admittedly, the question of television allocations is a complicated one, and 
one that required long study. It is ABC’s position that the Federal Communi- 
cations Commission could act in two fields in the immediate future and thus 
permit greater access to the market place. 

These fields are— 

1. Action in granting television channels already allocated in only 6 top 
markets—Boston, Pittsburgh, St. Louis, Miami, Indianapolis, and New Orleans— 
would alleviate the scarcity factor substantially. These markets account for 
a population of over 17 million, which is over 10 percent of the total population 
in the country. 

2. Through reallocation of channels, the FCC could take action whereby the 
great bulk of the population of the country would have available to it at least 
four comparable television signals. 

Reallocation has been advocated on many occasions by ABC over a consider- 
able period of time, both before the Senate Interstate and Foreign Commerce 
Committee and the Federal Communications Commission. In this connection, 
I would like to submit as an exhibit the most recent ABC proposal to the FCC 
for reallocation. 

The ABC plan provides for substantially more comparable television services 
for the great bulk of our population and leaves room for even further expansion. 

In effect, the Federal Communications Commission, by its past inaction and 
lack of present action, has limited the number of stations in many key com- 
munities, which in turn, because of the limited number of hours in the day, has 
resulted in the inability of both networks and independent producers to have 
their programs shown in certain of these cities. 


REASON FOR NETWORKS 


I do not believe that television networking needs a defense of its reason for 
existence and of its service to the public, advertisers, and the national economy. 
It was the television networking that pioneered the development of the tele- 
vision business, losing in the process many millions of dollars before the industry 
matured. It was networking program structures, the willingness to program 
extended hours of the day without sponsorship, and creative ability in develop- 
ing programing that have been basically responsible for the phenomenal growth 
of television. 

Only through networking, in our judgment, can there be supplied to all parts 
of the country a continuous quality program service, including not only top 
entertainment programs, but also news, special events, public affairs, and reli- 
gious presentations, which are so necessary to the understanding of the eco- 
nomic, social, and political problems of the country. As illustrated by the 
recent civilian-defense tests, the national network facilities are important to 
our national defense. 

It was heartening to me that when network operation was under attack re- 
cently before the Senate Interstate and Foreign Commerce Committee, a widely 
diverse group of independently controlled affiliates of all networks appeared 
voluntarily to testify on the importance of network programing in their com- 
munities. 

These station operators, together with the public they serve, recognize the 
value of immediacy, particularly in the presentation of news and special events, 
which can only be obtained through the vast investments of the various networks 
in telephone lines which connect their affiliates throughout the country. These 
affiliates also pointed to the difficulty of their obtaining the quality and balanced 
programing on an extended scale from sources other than a network. 

They recognize the tremendous financial commitments that are necessary 
in order that such popular programs as CBS’s Ed Sullivan Show, NBC’s Perry 


Como Show, and ABC’s Disneyland Show may be broadcast in all parts of the 


country in practically simultaneous time periods. 
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They also recognize the tremendous overhead and financial risk incurred by 
all networks in maintaining extensive originating studios in various parts of the 
country; in maintaining elaborate news and special events staffs so that the 
public may be currently informed, and large amounts of energy and money that 
are put behind a myriad of public-service activities by the networks. 

I think it would be unfair to take the time of the committee to detail program 
structures of the various networks and to summarize all the public service they 
contribute in the fields of news, religion, public affairs, and special events. The 
most recent example of what the networks really mean to the country must still 
be in your minds from the broadcasting of the Democratic and Republican Na- 
tional Conventions, and in the plans for comprehensive coverage of the national 
elections. 

Network broadcasting is not just a matter of important entertainment shows 
commercially sponsored. It includes, in my judgment, the obligation of a bal- 
anced program structure, which provides over a period of a week not only top 
entertainment shows, but more serious programs, which by their very nature 
have more limited appeal. 

The ABC television network is extremely proud of presenting to the public not 
only such popular entertainment programs as Disneyland, Lawrence Welk, 
Warner Bros. Presents, Ozzie and Harriet, Masquerade Party, Rin Tin Tin, etc., 
but it also takes pride in its ability to present one of the top newsmen in the 
country, John Daly, on a five-times-a-week basis, programs featuring such out- 
standing religious leaders as Bishop Sheen and Dean Pike, a variety of forum 
programs that permit responsible viewpoints on political and social problems. 


NETWORK PROGRAMING 


The hearings before the committee have raised an important question: 
whether, in effect, the networks are operating what might be called a closed shop 
on programing. It is ABC’s policy and belief that this medium is so dynamic and 
so consuming that there is room and need for all types of program sources, 
whether networks, film companies, talent agencies, or independent producers. 

This policy has been publicly announced by ABC many times. In speeches 
before the Association of National Advertisers, the National Association of Radio 
& Television Broadcasters, and other industry groups, I personally have made 
clear this policy to national advertisers, advertising agencies, and independently 
owned stations, 

In our dealings with independent producers, film companies, talent agencies, 
ete., we have made clear that we welcome programs produced by organizations 
other than ABC. Obviously, we reserve our management responsibility for 
approval or disapproval of programing, depending upon whether we believe that 
the program is of national interest and quality, is in good taste, and contributes 
to a balanced program structure. 

This is not just theory. 

We invite your attention to the ABC television network program structure for 
the 1956-57 season. I would like to summarize the programing from 7 : 30 through 
10:30 p. m. daily, from the viewpoint of shows owned or controlled by ABC, 
compared to programs owned or controlled by advertisers and purchased by them 
from sources other than ABC, 

sefore doing so, I would like to say that ABC believes it has an obligation to 
the public, its advertisers and its affiliates to broadcast certain key programs 
under its control in order that a proper program sequence can be built and in 
order that our program structure not be disrupted through the loss of these 
programs, 

It is for this reason, to cite examples, that we assume the obligation for the 
Bishop Sheen program on Monday nights; the Warner Bros. program on Tuesday 
nights; the Disneyland program on Wednesday nights; the new Wire Service 
series on Thursday nights; the new Jim Bowie series on Friday nights; and the 
presentation of motion pictures on Saturday nights. 

To summarize, let me list the number of ABC evening television programs for 
the 1956-57 season in this category: On Monday nights, of the 5 programs 
scheduled, ABC has 2; on Tuesday nights of the 4 programs scheduled, ABC 
has 2; on Wednesday nights, of the 5 programs scheduled, ABC has 2; on Thurs- 
day nights, of the 4 programs scheduled, ABC has 3; on Friday nights, of the 6 
programs scheduled, ABC has 1; on Saturday nights, of the 3 programs sched- 
uled, ABC has 1; and on Sunday nights, of the 4 programs scheduled, ABC has 1. 
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FCC REGULATION OF BROADCASTING 


I believe that some people have the impression that the broadcasting business 
is not extensively regulated by the Federal Government. The facts are that 
every radio and television station, including those owned by the networks, 
operates under stringent regulatory powers, in that the Federal Communications 
Commission licenses each station, establishes rules for its operation and can 
withdraw such licenses. 

No network can exist unless it has a group of loyal affiliates. In my judgment 
also, no network can exist unless it has owned and operated stations which form 
the initial nucleus of its network and from the profits of which the network has 
been able to make important investments in network programing, studios, 
A. T. & T. lines, ete. 

The FCC exercises a direct control over network operation by regulating and 
limiting the relationship between a network and a station. The network is 
limited in the network option time that any station may grant the network. The 
network is regulated as to the length of a contract that can be entered into with 
an affiliate. In addition, each station has been given a wide discretion in refusing 
network programing in option time, based on programing of local interest. The 
fact that the FCC exercises its control of networks through the individual sta- 
tions does not make the regulation of a network any less realistic or less effective. 


NETWORK OPTION TIME 


I would like to defend as absolutely necessary to the business two aspects of 
network operation that have been criticized. The first is the absolute necessity 
of network option time if a network is to exist. No network can afford the tre- 
mendous investments in programs, talent, organization, plant, and connecting 
lines, unless it has reasonable assurance that it can obtain clearance in certain 
hours of the morning, afternoon, and evening. Without this assurance, it would 
be, to my mind, impossible to sell national advertisers time periods and would 
thus make impossible the volume necessary to operate a network. 

In addition to making possible the existence of a network, network option 
time contributes greatly to the national economy by permitting national adver- 
tisers in the simplest and most effective way to reach all parts of the country in 
selling their goods and services. This selling of goods and services is basic to 
the operation of our national economy. 

Most importantly, network option time serves the public by enabling all parts 
of the country to share in the enjoyment of important television productions 
which can only be amortized if they can be made available in a substantial 
number of the top markets of the country. 

By the limitation of network option time to 3 hours in the morning, 3 hours 
in the afternoon, and 3 hours at night, there is adequate opportunity for local in- 
dustry and national spot advertisers to obtain desirable television time. The in- 
ability to obtain time is not based on network option time but is based on an un- 
necessary scarcity of television stations in the top markets of the country to 
which I referred. 

MUST BUYS 


I would also like to touch upon another aspect of the television network busi- 
ness; namely, the requirement that advertisers buy a certain number of stations 
in order that network operation can be practically feasible. The ABC television 
network does not have a so-called minimum buy as it relates to the number of 
stations that must be bought. However, it does have a requirement that each 
advertiser must buy a minimum gross, which amounts to $30,000 for each half- 
hour, with the advertiser having the right to select the stations other than those 
owned by the network, over which his program will be broadcast. This provision 
is designed to enable us to meet the staggering expense involved in supplying, day 
and night, a weekly balanced program structure. Moreover, it also has the effect 
of enabling all parts of the country to receive comparable quality programing as 
that of the metropolitan centers. The reason that the five ABC owned and oper- 
ated stations are included in advertiser buying is because these stations basically 
play the major share in enabling us to continue our network television operation. 

As a matter of fact, we have no complaints from advertisers concerning the 
minimum gross established by us or concerning our inclusion of the ABC-owned 
stations. In fact, practically without exception, every advertiser on our network 
would like to increase the number of stations that he can purchase but is pre 
vented by the existing station scarcity. As far as our 5 owned markets are 
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cencerned, since they are located in 5 of the top cities in the country, national 
network advertisers would, under almost any circumstances, unquestionably buy 
these stations. 

In these few unusual! circumstances, when goods are not being sold in certain 
markets, exceptions have been made. 

In the case of both local or national advertisers, we have devised ways and 
means of giving them access to the ABC television network through the creation 
of participating programs in the nighttime and the daytime which meet smaller 
budget requirements. In other words, the ABC television network is cognizant, 
not only of its obligation to the large advertisers, but also to the local and smaller 
national advertisers and has so designed its program structure to accommodate 
both. 

The ABC television network is the youngest of the networks, the smallest in 
the volume of business, although we have been growing steadily in relation to the 
other two networks over the past 2 years. We believe that we have the manage- 
ment, the ingenuity and the resources to compete successfully with CBS, NBC, 
and with any other interests that desire to enter the network business, provided 
only that action is taken by the Federal Communications Commission so that 
there may be full and equal access to the market place in the top 200 cities of the 
country. 

In closing, may I express my appreciation of having the opportunity of appear- 
ing before this committee, and giving the ABC position in areas which I believe 
to be of interest to the committee. It is obviously impossible, in any statement, 
to cover the many ramifications of network operations. I will, of course, be 
happy to answer any questions of the committee concerning the operation of the 
ABC television network. 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
Docket No. 11532 


In the Matter of Amendment of Part 8 of the Commission’s Rules and Regulations 
Governing Television Broadcast Stations 


PETITION BY AMERICAN BROADCASTING COMPANY FOR RECONSIDERATION OF REPORT AND 
ORDER 


The Commission’s Report and Order, released June 26, 1956, in the above-en- 
titled proceeding, is an important milestone in the history of television allocations. 
In it the Commission has faced the difficult problems presented by the current 
crisis in television allocations and has taken decisive action toward their 
correction. 

The review and analysis of the multitude of comments in response to the Com- 
mission's Notice of Proposed Rule Making has been a herculean task. The Com- 
mission has seen clearly through the maze of proposal and counterproposal and 
has correctly concluded that television allocations require a twofold approach ; 
a long-range plan looking toward the eventual full realization of television’s 
tremendous growth potential, coupled with immediate remedial action to permit 
in the interim the expansion of which television is now capable. 

For the long range, the Commission has determined to explore the possibilities 
of moving all, or a substantial portion, of television to the UHF. This is not the 
time to comment on that proposal. A determination of its feasibility and wisdom 
must await future developments. In accordance with the Commission’s request, 
comments will be filed by October 1, 1956. With respect to interim action, how- 
ever, the decisions reached in the Report and Order have some measure of finality, 
and it is appropriate to review them at this time. 

In designing a plan for interim action, it is of first importance that the objective 
be clearly established and be kept in mind when attention is directed to the de- 
tailed steps by which it is to be acomplished. In its reply comments in this pro- 
ceeding, ABC urged upon the Commission that the most pressing problem from a 
nationwide point of view is to provide adequate competitive services in all major 
markets, and that, therefore, the absolute minimum objective of an interim plan 
should be the providing of at least three competitive services in the first 100 mar- 
kets of the country. The Report and Order, impliedly at least, accepts and ap- 
proves this objective. It is believed, however, that the plan adopted by the Com- 
mission will not permit its accomplishment. 
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This is a matter for grave concern. It is clear, for the reasons so cogently ex- 
pressed in the Report and Order, that there are substantial problems and un- 
certainties involved in moving all, or a major portion, of television to the UHF. 
And, if and when such a move is determined to be feasible and decided upon, a 
transition period must ensue which “would have to be sufficiently long to cover 
the useful life of VHF~only receivers in the hands of the public, and to permit 
the amortization, over a reasonable period, of VHF transmitting equipment whose 
use would be discontinued when VHF broadcasting would be terminated in desig- 
nated portions of the United States.” The successive delays forecast in the 
Report and Order mean that the interim plan adopted today will be the plan with 
which television will have to live for at least the next decade. This is too long 
a period to wait for the minimum requirements of a nationwide competitive 
television system. Viewed in this light, all UHF television must be considered 
a distant future goal, and it becomes apparent that our principal concern today 
must be with the interim plan. 

In its petition of October 7, 1955,’ and in its comments and reply comments in 
this proceeding, ABC has repeatedly recommended a flexible case-by-case ap- 
proach to television reallocations and the use of a variety of techniques to solve 
the problems presented by specific areas: (1) deintermixture where practicable; 
(2) assignment of additional VHF channels on a reduced mileage basis to the 
minimum extent necessary to meet existing requirements with adequate engineer- 
ing safeguards against undue degradation of existing services; (3) release of 
a few unused educational VHF reservations ; and (4) in a few instances the mov- 
ing of VHF channels from one market to another. ABC is gratified that the 
Commission appears to have accepted these recommendations in principle. It is 
concerned, however, that the Commission’s failure to apply them more rigorously 
will effectively frustrate their objectives. 

It is admittedly difficult to steer the correct course between doing so little as to 
be ineffectual and attempting so much as to become unduly disruptive and im- 
practical. In some respects the Commission’s present course is not entirely clear 
since the specific actions proposed are still only in the rulemaking stage. How- 
ever, certain basic determinations which have been made or foreshadowed in the 
Commission’s actions to date make it anparent that the Commission intends to err 
on the conservative side. This, it is submitted, would be a serious mistake. 

The Report and Order adopts the case-by-case approach and approves the tech- 
niques of deintermixture, release of educational channels, and additional VHF 
assignments. It fails, however, to approve mileage reductions and the moving 
of existing VHF stations. 

The Commission’s reasons for denying all proposals for mileage reductions 
(except dropping of city-to-city separations) were as follows: 

“* * * While this method appears to offer limited possibilities for meeting 
present needs for more stations in some areas, careful analysis of these proposals 
discloses difficulties which raise very serious doubt that this method would ade- 
quately serve our long-range objectives. VHF stations at substandard spacings 
would reduce the service areas of existing VHF stations and create new inter- 
ference areas within which satisfactory signals might not be received either from 
existing stations or from the new stations. Our studies disclose that, unless the 
existing minimum spacings were reduced very substantially, the number of addi- 
tional outlets which could be provided over the country by this method would be 
very limited. Thus, in order to permit the construction of a significant number 
of new VHF stations it would be necessary to make very substantial inroads in 
the service areas of existing stations. We recognize as urged by parties to this 
proceeding that the interference problems might be limited to some extent by 
requiring the “squeezed in” stations to employ lower heights and powers and 
directional antennas, and by the use of cross polarization. But we do not believe 
that the creation of numerous small VHF stations with very limited service areas 
would further the objectives of our nationwide television system. Similar pro- 
posals were submitted to the Commission when the present television allocation 
plan was under consideration. They were rejected, for reasons set out in the 
Sixth Report and Order (Paragraphs 136 et seq.). In our opinion those reasons 
remain essentially valid today. There is little likelihood, moreover, that, even 
with the maximum possible utilization of VHF “squeeze-ins,” assignments could 
be made available in sufficient numbers to accommodate the maximum number of 
television stations for which it may be expected there will eventually be eco- 
nomic support in the United States. Yet it is clear that the widespread use of 
new VHF assignments at substandard spacings would discourage the building of 


1 Incorporated by reference in this proceeding. 
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additional UHF stations, and in many instances would reduce the opportunities 
for successful operation of UHF stations now on the air. Thus in most of the 
larger markets the assignment of a VHF station at substandard spacings would 
operate to place an artificial ceiling on the number of stations which could even- 
tually be established. For all of these reasons we have been unable to find that 
the addition of new VHF assignments at substandard spacings would serve the 
public interest. 

The considerations expressed above are unquestionably valid as applied to 
proposals to use mileage reductions as a cure-all for television’s ills. They are 
inapplicable, however, to a plan to use mileage reductions combined with other 
techniques and on a limited basis to achieve an interim solution with relatively 
limited objectives. Admittedly, mileage reductions by themselves can contribute 
only a part of the solution; but the same is true of deintermixture and release 
of educational VHF channels—also recommended by ABC and adopted by the 
Commission. It is only by combining several techniques that an acceptable plan 
can be formulated. Moreover, it must be remembered that such a plan is in- 
tended only as what might be termed a holding action, designed to permit tele- 
vision to continue to grow until all-channel receivers are in wide circulation. 
It is submitted that the Commission wholly failed to give consideration to mile- 
age reductions as part of a larger integrated interim plan. Had it done so, it 
could hardly have failed to see their merits. 

ABC has not and does not propose the “widespread use of new VHF assign- 
ments at substandard spacings” nor the “creation of numerous small VHF 
stations * * * in sufficient numbers to accommodate the maximum number of 
television stations for which it may be expected there will eventually be economic 
support.” It proposes only that mileage reductions be authorized where other 
techniques will not permit the establishment of competitive television. Since 
new VHF stations at less than present separations would be authorized only 
where, because of existing VHF assignments, DHF has no hope of success within 
the foreseeable future, they would not “discourage the building of additional 
UHF stations” which would otherwise be built. Only approximately 15 mileage 
reductions, combined with other techniques, would be required to provide at 
least three competitive services in each of the first 100 markets. With appro- 
priate engineering safeguards, this small number of deviations from existing 
separation requirements would not “make very substantial inroads in the 
service areas of existing VHF stations.” 

It may be argued that once the dike is breached a flood will inevitably follow. 
But this need not be the case. If appropriate criteria are established mileage 
reductions will be kept within reasonable limits. ABC recommends that VHF 
channels be allocated at less than minimum separations only in those markets 
where there are already two existing commercial VHF services and where 
there is no other way to provide competitive three-station service.? These re- 
strictions, although severe, are reasonable in view of the fact that such mileage 
reductions are proposed only for interim purposes and to fill the most immediate 
and pressing needs. With such restrictions there would be no danger that 
mileage reductions would break down the existing allocation plan. Yet the 
relatively small number of new VHF stations which would be permitted would 
play an important part in making the Commission’s interim plan workable. 

The following additional provisions are recommended for the allocation of 
subminimum VHF channels: 

(a) They may be located at less than the minimum cochannel distances from 
not more than two existing stations, but not closer than 130 miles transmitter to 
transmitter. 

(b) The power will be determined by the distance to the nearest cochannel 
stations (actual or allocated) in accordance with the curves attached to ABC’s 
October 7, 1956, petition which has been incorporated in the record of this 
proceeding. The curves were calculated to produce the same interference field 
at the Grade A contour of the cochannel station as would be produced by a 
VHF station with maximum power and 1,000-foot antenna height operating at 
the standard separation for the zone involved. 

(c) At such time as the Commission may decide that directional antennas 
are feasible and practical, these stations may employ a directional antenna to 
restrict the field in the pertinent directions provided that maximum permissible 
effective radiated power shall not be exceeded in any direction. 


2In this connection, it is to be noted that the Commission approved a number of sub- 
minimum separations in the Sixth Report where to do otherwise would have required the 
deletion of an existing station. Where a mileage reduction is the only way to obtain a 
badly needed third service an analogous situation is presented. 
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(d) Consideration should also be given to additional engineering safeguards 
such as, for example, adaptation of monitoring point measurements now used 
in standard broadcasting, to insure that radiation values are held within accept- 
able limits. 

The Report and Order also errs in failing to recognize the necessity of moving 
at least some existing VHF stations. It contains no discussion of this possibility 
and the basis of the Commission’s decision is thus unclear. Where the area froza 
which the VHF station is to be removed meets the criteria for deintermixture and 
where the VHF channel can be moved to an area where it is badly needed, 
there would appear to be no substantial reasons for failing to move it. Some 
hardships on existing VHF licensees would result. Similar hardships are in- 
volved in other deintermixture proposals, however, and in fact hardships are 
inevitable if any remedial measures are to be taken. Inaction has already re- 
sulted in even greater hardships and, if continued, will cause more. 

Theoretical arguments about possible measures could continue indefinitely. 
ABC believes that it can best demonstrate the merits of its proposals by sub- 
mitting a concrete plan for the first 200 markets in the country. Such a plan 
is attached. This plan has been prepared with the objectives of providing for 
four competitive services in as many as possible of the first 100 markets and 
three competitive services in as many as possible of the second 100 markets. 

In submitting this overall plan ABC does not mean to suggest a withdrawal 
from the case-by-case approach. In constructing such a plan it has been neces- 
sary to proceed on the basis of an analysis of each particular market. In 
several instances alternative solutions are suggested. A more exhaustive con- 
sideration of the markets in question will determine which, if either, should be 
finally adopted. The significance of the plan is that it demonstrates what can 
be accomplished by the rigorous application of the principles which ABC has 
recommended and which the Commission has in part adopted. 

The plan would provide for the following services: 


Number of Number of 
markets (1 | markets (101 
| to 200) 





4 or more VHF services_._- 


MD idk sie Ae ot) 
ee ere oe nd. dha el: 
1 VHF service...._...-- 


Thus, all but two of the first 100 markets would have the opportunity for 
three stations of substantially comparable facilities.* One of these two, Toledo, 
receives, as noted by the Commission in the Report and Order, additional service 
from Detroit. The single market left with only two VHF services, Wheeling- 
Steubenville, would receive some service from Pittsburgh stations. 

The plan demonstrates that television can be made fully competitive in substan- 
tially all of the first 200 markets without undue dislocation and without signifi- 
cant degradation of existing engineering standards. Its adoption would provide 
an interim solution which would be acceptable during the substantial period 
which must ensue before the Commission’s long-range proposals bear fruit. 

For the foregoing reasons American Broadcasting Company respectfully re- 
quests the Commission to reconsider and revise that portion of its Report and 
Order which deals with interim action in accordance with the recommendations 
set forth above. 

Respectfully submitted. 

AMERICAN BROADCASTING COMPANY, 
y: JAMES A. STABILE, 
7 West 66th Street, New York 23, N. Y. 
JAMES A. McKENNA, Jr., 
Davin S. STEVENS, 
McKENNA & WILKINSON, 
1735 DeSales Street, NW., Washington 6, D. C. 
Its Attorneys. 
JULY 26, 1956. 


*In some of the all-OHF markets, for example Worcester, a multiplicity of VHF signals 
from outside make it difficult for UHF stations to survive. It is believed that further 
applications of the reallocation principles recommended by ABC may produce superior 
proposals for these markets. 
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(Subsequently ABC submitted the following :) 


AMERICAN BROADCASTING CoO., 
New York, N. Y., December 21, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


DEAR Mr. CHAIRMAN: Several weeks ago, counsel for your Antitrust Subcom- 
mittee requested a list of all advertisers who bought time on the ABC television 
network during 1955 and the first 6 months of 1956, together with the gross time 
sales, total discounts and rebates and total net time sales for each such advertiser 
during this period. 

In accordance with this request, I am enclosing a table setting forth this 
information. 

It will be noted from an examination of the enclosed table that, during the 
period covered, ABC had found it necessary to sell time periods to sponsors at 
discounts in excess of those set forth in ABC’s rate card. Testimony given before 
several congressional committees, including the hearing held by your subcom- 
mittee in New York, made reference to the competitive disadvantages which faced 
ABC in the past because of our inability to obtain access on a basis equal to the 
other networks in many important TV markets. This shortage of station facili- 
ties hampered us in the past and made it impossible to obtain advertisers unless 
discounts in excess of the rate card were made available. Without such dis- 
counts, ABC could not have obtained revenue from a number of important time 
periods. 

I earnestly request that the Antitrust Subcommittee not make public the 
accompanying table of gross time sales, with discounts and rebates. It is my 
considered opinion that its publication would cause the ABC television network 
irreparable damage and put us at the same competitive disadvantage as we were 
in the past. It would impede the progress we are making in overcoming the 
handicaps we previously faced. am sure that the principal concern of the 
House Antitrust Subcommittee is to foster and not impair competition. 

For the reasons herein stated, I sincerely hope that the subcommittee will find 
it possible to comply with this request. 

Sincerely yours, 
JAMES A. STABILE. 


ABC TELevISION NETWORK 
Effective March 1, 1956 
Rate Carp No. 6 


GENERAL INFORMATION 
Programs 
All programs are subject to program and operating policies of the American 
Broadcasting Co. 


No bulk sales 


No periods are sold in bulk for resale. Advertisers participating in group 
telecasts are required to make individual contracts with the American Broad- 
casting Co. 


Agency commissions 


A commission of 15 percent will be allowed to recognized advertising agencies 
on gross time charges less applicable discounts (and annual rebates, if earned). 
A 15-percent agency commission will also be allowed on the charges shown 
on a gross baSis herein and in the ABC Manual of Charges for Network Produc- 
tion Services and Facilities. 


Prompt payment credit 

Two points of the applicable weekly discount are contingent upon the full 
payment of bills on or before the 15th day of the month following the month in 
which the telecast occurred. 
Rate protection 


All rates for stations listed on the following pages are subject to change at any 
time. However, advertisers whose orders are received by stations prior to the 
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effective date of a rate increase as publicly announced by company will receive 
protection for 6 months from such effective date provided the contracts do not 
lapse, except in certain cases where the station must be ordered to start prior 
to the effective date in order to receive protection. Rates for stations will be 
those in effect on the date an order is accepted by ABC or those in effect 90 days 
prior to the starting date of an order, whichever period of time prior to the 
starting date is shorter except in certain cases where rates will be those in 
effect on the date of the first telecast or only 30 or 60 days prior to the starting 
date of an order. 

The policy of individual stations varies as to continuance of rate protection 
during a hiatus, and this variation can change from year to year. The majority 
of stations continue rate protection. However, certain stations will not con- 
tinue rate protection. Upon request, ABC will advise what stations will and 
will not continue rate protection during a hiatus. In the case of any station 
that does not continue rate protection the advertiser will be subject to the higher 
rate with resumption of telecasting. 


‘Rate classifications (all rates quoted are on basis of local time) 
A. Evening rate: 


5 to11 p. m. 
. 75 percent of evening rate: 
Saturday 2to6p.m. 
1to5p. m. 
©. 50 percent of evening rate. All other times.’ 
Class B rates will apply in certain markets for Monday through Friday 5 to 6 p. m.; 
a listing of these markets will be given upon request. 
Percentage of the hour 


Rates for periods of time of 1 hour or less are figured at the following per- 
centages of the hour rate: 


Percent Percent 


60 minutes______-- 100 30 minutes 10 minutes 
45 minutes 15 minutes._....... 5 minutes 


Production facilities and services 

The rates for the use of production facilities and services for programs pro- 
duced live may be found in the current ABC Television Manual of Charges for 
Network Production Services and Facilities. A copy may be obtained upon 
request. 


Projection room charge 


The rates for the use of production facilities for programs produced predom- 
inantly on film are as follows: 


Gross rates 
per program 


ns cies bd dilakeneorhon a checaiteesen hae eat aot ieee 
¥%-hour film 
%-hour film 


This rate includes one prebroadecast run-through at ABC convenience, normal 
film handling and air showing with protection. 


Minimum time gross requirement 


Advertisers are required to purchase a minimum cleared gross for station 
time equivalent to $50,000 per class A hour. Advertisers are required to order 
as part of the applicable minimum the five ABC-owned stations in New York, 
Chicago, Detroit, Los Angeles, and San Francisco and any other ABC-owned 
stations added during the effectiveness of this rate card. 


Weekly discount 


A weekly discount based on the total percentage of the gross hour rate (1 hour 
class A, B, or C time equals 100 percent) contracted for per week will be allowed 
as shown in the table below, and class A, B, and C time periods can be combined 
for discount purposes. 

To illustrate : If the advertiser has contracted for 1 one-half hour class A period 
per week, this represents 60 percent of the hour rate per week and the weekly 
discount would be 7.5 percent; if an advertiser has contracted for 3 one-quarter 
hour class C periods per week, this represents 120 percent of the hour rate per 
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week and the weekly discount would be 10 percent; or if an advertiser has con- 
tracted for 1 one-quarter hour class A period per week and 1 one-half hour 
class B period per week, this represents a combined total of 100 percent (40 per- 
cent and 60 percent) of the hour rate per week and the weekly discount would 
be 10 percent. 


Every other 
week same 
| 26 or more day and 
consecutive | time (mini- 
weeks mum 13 
| alternate 
| | telecasts) 





| Percent | Percent 
Less than 40 percent.._-.--...----- oie geendes ste -| None None 
40 to 59 percent 5.0 2. 30 
60 to 99 percent eon 7.5 3.75 
100 Wi Bt riick. ntin ne cae ncneccnnendnnsnckinensanhanandbentnendmimenn ka 10. 0 00 


5. 
180 percent and over 6. 25 





Additional daytime discount 

For daytime periods prior to 5 p. m. New York time (Monday through Friday) 
an additional 5 percent discount will be allowed to all advertisers, with the 
exception of participation programs. 

Orders for 200 percent of the hour or more for daytime time periods prior to 5 
p. m. New York time (Sunday through Saturday) for a minimum of 26 weeks 
firm, will receive a 35-percent discount in lieu of all other discounts and rebates. 


Overall discount 

An overall discount of 32% percent for film shows and 2744 percent for live 
shows will be allowed in lieu of all other discounts and rebates to an advertiser 
who uses a minimum of $90,000 of gross billing for time for 52 consecutive weeks 
of his established discount year. An advertiser will likewise be extended 
these discounts for any additional gross billing for time added during his dis- 
count year; however, overall discounts will be allowed only on those portions 
of an advertiser’s individual contract which occur within his established dis- 
count year. 


Film discount 
In addition to the weekly discount a 
on gross billing for filmed programs. 
Orders received on or after July 1, 1956, will earn a film discount of 2% 
percent instead of 5 percent. 


5 percent film discount will be allowed 


Firm 52-week discount 

An additional 244-percent discount will be allowed on time periods ordered 
firm and noncancelable over a 52-week period. This discount will be allowed 
for weekly or alternate weekly telecasts. 


Annual rebate 


In addition to the weekly discount an annual rebate on the gross billing will 
be allowed on each station used without lapse during the rebate fiscal year as 
shown below. Station substitutions without lapse may be made without loss 
of rebate if the gross weekly dollar volume is maintained. Rebate will also 
be allowed on the gross billing for stations which are added during the 52-week 
rebate fiscal year and are not discontinued prior to the end of said year. Re- 
bate will be due and payable at the end of each 52 weeks of consecutive service, 
or will be paid currently on firm 52-week contracts. Interruption of the series 
due to telecasts of special events will not affect the advertiser’s right to rebate. 

Percent 
52 consecutive weeks 
Every other week within 52 consecutive weeks 


The annual rebate will be allowed for daytime time periods prior to 5 p. m. New 
York time (Monday through Friday) for a minimum of 26 weeks firm, with the 
exception of participation programs. 
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AMERICAN BROADCASTING CO. 


REGULATED INDUSTRIES 


(A division of American Broadcasting-Paramount Theatres, Inc.) 


New York: 7 West 66th Street, SUsquehanna 7-5000 
Chicago: 20 North Wacker Drive, ANdover 3-0800 

Los Angeles: ABC Television Center, NOrmandy 3-3311 
Detroit: 1700 Mutual Building, WOodward 3—8321 


San Francisco: 277 Golden Gate Avenue, UNderhill 3—0077 


This rate card is issued for the convenient reference of advertisers. It is 
not to be regarded as an offer by the American Broadcasting Co. and is subject 


to change without notice. 


ABC television network, by cities 


Bt II 5 inthis sctiiiterinncie 

Akron, Ohio-- 

Albany, Ga.!_.....-.. 

Albany, N. Y--. 

Albuquerque, N. } 

SE Bis cwcconclkn ns 

Amerie; Tex... ...-- 
Asheville, N. C.......-.- 

Ationte. Ga... .......-< 

Augusta, Ga_. 

Austin, Minn- 

Austin, Tex.? Bits i Bee A ee 
Bake rsfield, Calif_ 

Baltimore, Md_-- 

Bangor, Maine ? seal aan 
Baton Rouge, La.?__._....___- 
Baton Rouge, La-__--- 

Bay City, Mich_....__- 
Beaumont, Tex.?____-. 

Billings, Mont.!_ 

I, ROE fin Sen cdnamonnenee 
Birmingham, Ala 


Bisconbaghen, Ill 

Boise, Idaho ! 

Boston, Mass. 

Bridgeport, Conn 

Buffalo, N. Y ‘ babies attests wae 
Butte, EN fin ea rok, 
Cadillac, Mich-_--- 

Cedar Rapids, Iowa 

INR OI? o diics «di bcbinsseJaseee- 
Charlotte, N. C.........- 
Chattanooga, Tenn 

oo i ee 
Chicago, Il. ee ae cass 
Chico, Calif_. 

Cincinnati, Ohio 

Cleveland, Ohio-- emia Eimear ae 
Colorado tio a. - 
Columbia, Mo.?____- ese 
Columbia, 8. C- 

C olumbus, Ga 

Columbus, Ga_------ 

Columbus, Ohio- - - Cadwake oe : 
Ee eres tk is Sa a des 
Danviile, I 

Dayton, Ohio 

Vecatur, Ill 

Denver, Colo- 

Des Moines, Iowa-.--_----- 

SE ee. ns nine thene 
ethan; Am? ...2.. 2... 

Duluth, Minn.?._. 

SOUT RNE, Fei Une. nonneno-s 

Easton, Pa 

Eau Claire, Wis_-__- 

Elmira-Corning, N. Y 

El Paso, Tex.?__- 

Enid, — ‘asst cnans 

Erie, Pa.. 


Bruton, CON Goo. oo lca os kc eae ca 


Evansv ‘ile, Ind.2___ 
Fargo, N. Dak. 2 
Florence, 8. C_- 


See footnotes at end of table, p. 4772. 


“| 
| 





Channel 


Call letters 


(1 hour) 


class A 
| 


KTEN-TV 
WAKR-TV 
WALB-TV 


1 | WROW-TV 


Bn 


oa 


a — os 
COKHAIONNOIN OO OWAN was 


— 


Roan 


_ 


— 


a Near 
BO DD CO DS Or OT OT OID 


— ee 
ima Swoon ke 





KOAT-TV 
WFBG-TV 
KFDA-TV 
WLOS-TV 
WLW-A 
WJBF-TV 
KMMT 
KTBC-TV 
KBAK-TV 
WAAM 
WABI-TV 
WAFB-TV 
WBRZ-TV 
WNEM-TV 
KFDM-TV 
KOOK-TV 
WNBF-TV 
WABT 
KFYR-TV 
WBLN-TV 
KIDO-TV 
WNAC-TV 
WICC-TV 
WGR-TV 
KXLF-TV 
WWTV 
KCRG-TV 
WCSC-TV 


WwW C PO- TV 
WEWS 
KKTV 

KOMU-TV 

WIS-TV 

WDAK-TV 

WRBL-TV 

WTVN-TV 

WFAA-TV 

WDAN-TV 

WLW-D 
WTVP 
KBTV 

W OI-TV 

WXYZ-TV 
WTVY 

KDAL-TV 
WTVD 
WOLV 

WEAU-TV 

VTVE 

KROD-TV 

KGEO-TV 
WICU 

KIEM-TV 

WFIE-TV 

WDAY-TV 
WBTW 


| 
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ABC television network, by cities—Continued 


City Time Channel 
zone No. 


Fort Myers, Fla.’ 

Fort Smith, Ark 

Fort Wayne, Ind 

Fort Worth, Tex.‘ 

Fresno, Calif 

Grand Rapids, Mich 

Great Falls, Mont.!_- 

Green Bay, Wis-_-----.-- 
Greensboro, N. C 

Greenville, N. C.2__- 

Greenville, 8. C- Semaicel 
Harlingen, Tex.!_....-..... 
Harrisburg, Ill.!_. 

Harrisburg, Pa $ 
Harrisonburg, Va- 

Houston, Tex 

Huntington, W. Va- 

Idaho Falls, Idaho !__ 
Indianapolis-Bloomington, Ind_.- 
Jackson, Miss 7 
Jacksonville, Fla_ 

Jacksonville, Fla- 

Johnson City, Tenn---- 
Kalamazoo, Mich--- 

Kansas City, Mo P 
Kearney, Nebr_-...------- 
Kingston, N. Y------- 
Knoxville, Tenn 

La Crosse, Wis.?- 

Lake Charles, La.? 

Lansing, Mich 

Las Vegas, Nev-..-.--.--- : 2 PP 
RE Eo ek citi ccdcedm nnknrccaccsctips a 
Lexington, Ky--- aio cece ive a 
Lima, Ohio 2. 

Lincoln, Nebr : 

Little Rock, Ark.__------ 

Little Rock, Ark 

Los Angeles, Calif 

Louisville, Ky 


¢ 


te 


~“Ity 


we ee 
me Phe OOOO OW i 


Qe ska 


~ 
4 


IOWAOWFOORSs 


pi ree eee coma ; 
Manchester, N. H., Boston, Mass----- 
Medford, Oreg.5 2 

one j Tenn... 


Milwaukee, Wis 
Minneapolis. St. Paul, Minn 
Minot, N. Dak.*_ 
Mobile, Ala... 
Monroe, la? 
Montgomery, Ala. 

Montgomery, Ala.? : 

Mt. Washington, N. H..-.------- a 
NR eS he ain a-= , 
Nashville, Tenn.-....------ 

New Haven, Conn 

New Orleans, La--.------- 

New Orleans, La 

New York, N. Y 

Norfolk, Va 
Oak Hill, W. Va. 

Oklahoma City, Okla- 

Oklahoma City, Okla 

Omaha, Nebr pnectewnsl 
OR sill aii Bhs 2 cash ei ape antn ected | 
il snc cc cdnndandisnuiensanenennal 
Parkersburg, W. Va eictace aa ceed 

Pensacola, Fla. anene, & Ala2.__. 

Peoria, rt. : é sas 

P hiladelphia, Ds catkins ~ig05 aes 

Phoenix, Ariz. al 

¥ ittsburg, Kans.?__ 
Pittsburgh, Pa- 

P ittsfield, M: 4SS.- ‘Albany, 


be 


-_ 


SOWQUINIOwr OCH WOISC OOS 


31 Go 


N. Y.2..- 
Plottsburgh, eX. “Burlington, Wh. 


Portland, Maine- 
Por tlana; Oreg 


See footnotes at end of aks p. 4772, 
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Call letters 


WINK-TV 
KFSA-TV 
WINT - 
WBAP-TV 
KJEO-TV 
WOOD-TV 
KFBS-TV 
WFRV-TV 
WFMY-TV 
WNC! 
WOVL-TV 
KGVT-TV 
WSIL-TV 
WTPA 
WSVA-TV 
KTRK-TV 
WHTN-TV 
KID-TV 
WTTV 
WITV 
WJIMP-TV 
WMBR-TV 
WJHL-TV 
WKZO-TV 
KMBC-TV 
KHOL-TV 
WKNY-TV 
WATE-TV 
WKST 
KPLC-TV 
WJIM-TV 
KLRJ-TV 
KSWO-TV 
WLEX-TV 
WIMA-TV 
KOLN-TV 
KATV 
KTHV 
KABC-TV 
WAVE-TV 
KCBD-TV 
WLVA-TV 
WMAZ-TV 
WMTV 
WMUR-TV 
KBES-TV 
WHBQ-TV 
WTOK-TV 
WITV 
WISN-TV 
WTCN-TV 
KCJB-TV 
WALA-TV 
KNOE-TV 
WCOV-TV 
WSFA-TV 
WMTW 
WLBC-TV 
WSIX-TV 
WNHC-TV 
WDSU-TV 
WIMR-TV 
WABC-TV 
WTAR-TV 
WOAY-TV 
KWTV 
WKY-TV 
KMTV 
WDBO-TV 
WJIDM-TV 
WTAP-TV 
WEAR-TV 
W TVH-TV 
WFIL-TV 
KTVK 


KOAM-TV 


WENS 
WMGT 
WIRI 
WGAN-TV 
KLOR 


(1 hour 
class A 
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ABC television network, by cities—Continued 


j 


! 
City | Time Channel Call letters (1 hour) 


zone No. class A 


Providence, R. I 
a el aa lsd pik ti main gegneegathlinal 
eigh, N. C 
Reading, Pa 
Ss I Reta cciaakee thew sa Nisbbiiten snd tininiin diva ictal 
oe ae seieineinitintli-nar tite ildietok ete: ae 


Rockford, Tl 

Rock Island, Ill 

i ig Nicer tetera Dcaitetdindgammanknedpimmctonals 
Sacramento, Calif 


St. Louis, Mo 
8t. Louis, Mo.. 
St. Louis, Mo... 
Salinas, Calif 
Salisbury, Md 
Salt Lake Cit 
San " -enenmecinm. 


I nL Tes. oeitibetememaeae 
San Francisco, Calif 

San Luis Obispo 

Santa Barbara, Calif... 

Savannah, G 


Sioux City, lowa 2_. 

Sioux Falls, 8. Dak 

South Bend-Elkhart, Ind- 

Spokane, Wash 

Springfield, Il.2......-. 

Springfield, Mass-_-_-..--.-- 

Springfield, eine nadkeddonjienae 

Syracuse, N. Y 

Tampa-St. Petersburg, Fla- 

Terre Haute, Ind 

Texarkana, Tex 

RE Re ceartitaadeterenconepinwhrenasbee 
Toledo, Ohio ; 
Tucson, Ariz.? 


Washington, D. C 

Waterbury, Conn 

Watertown-Carthage, N. 

We EE, sehen ckiacindedecdonseguaatees 
West Palm 3 pra Fla 

Wheeling, W. 

Wichita, btele 

Wichita Falls, Tex 

Wilkes-Barre, Pa__-- | 
Fe, BOG ee on itp nircounacdinnpperabaee | 
Winston-Salem, N 


York, Pa_- 
Youngstown, Ohio 
Zanesville, Ohio 





1 Noninterconnected 


HAS UA OOM ORM MONOSSNOONMONOVOOOOUEE UU IOOeRTONOM ZOO SES sso 


Ba GS ome 


_ 
ADK WOAWALaAanNs wos 


a 


— - _ 
SeSauBbauaBas 


BNSBRok 


WJAR-TV 
WGEM-TV 
WNAO-TV 
WHUM-TV 
KZTV 
WTVR 
WSLS-TV 
WHEC-TV 
WVET-TV 
WREX-TV 
WHBF-TV 
KSWS-TV 
KCCC-TV 
WENX-TV 
KSD-TV 
KTVI 
KWK-TV 
KSBW-TV 
WBOC-TV 
KUTV 
KENS-TV 
WOAI-TV 
XETV 
KGO-TV 
KVEC-TV 
KEYT 
WTOC-TV 
WARM-TV 
KING-TV 
KSLA 
KVTV 
KELO-TV 
WSJV-TV 
KREM-TV 
WICS-TV 
WWLP 
KYTV 
WHEN-TV 
WSUN-TV 
WTHI-TV 
KCMC-TV 
WOTV 
WSPD-TV 
KVOA-TV 
KTVX 
WKTV 
KWTX-TV 
WMAL-TV 
WATR-TV 
WCNY-TV 
WSAU-TV 
WEAT-TV 
WTRF-TV 
KAKE-TV 
KFDX-TV 
WILK-TV 
WMFD-TV 
WTOB-TV 
KIMA-TV 
WSBA-TV 
WKBN-TV 
WHIZ-TV 


2 Limited live service (limited live-service stations are subject to change in classification). 


3 Bonus. 
4 Combination rate, $1,750 


$1, 300 
300 


— 


SSRSSESSSSRSSSSES 


§ Combination rate ain be $250 if both KIEM-TV Eureka and KBES-TV Medford are ordered and 


available. 


Advertisers using any bonus station by film, prefilm or delayed telecast will pay a service charge of $15 


net (noncommissionable) per telecast, while station is furnishe 


as a bonus station. 
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ABC-TV affiliates outside continental United States 


| 
City | Time | Channel | Call letters | (1 hour) 
zone No. | 


CANADIAN SERVICE 
Barrie, Ontario.........- aad 
Brandon, Manitoba ! 

Calgary, Alberta ! 

Edmonton, Alberta ! 

Halifax, Nova Scotia ! 

Hamilton, Ontario 

Kingston, Ontario 

Kitchener, Ontario 

Lethbridge, Alberta ! 

London, Ontario 

Moncton, New Brunswick !................-.....-.----| 
Montreal, Province of Quebec-..-..........-.....-.-----} 
DR NS fi aoe inten nnccicansan- , 
Ottawa, Ontario sign gb cale Maan aos 
Peterboro, Ontario---- 

Port Arthur, Ontario ! atoet 
Quebec, Province of Quebec....................-------- 
Regina, Saskatchewan ! 

Saint John, New Brunswick ! 

St. John’s, Newfoundland ! 

Saskatoon, Saskatchewan ! 

Saulte Ste. Marie, Ontario ! 

Sudbury, Ontario !_..........- CKSO-TV 
Sydney, Nova Scotia ! CICB-TV 
Toronto, Ontario! . CBLT 
Vancouver, British Columbia !__...-_._............_.-] | CBUT 
Wr oe cnn sect ngeonabine | CKNX-TV 
Winmipey SEO 8... 2 nce ans nnsnc se cuee CBWT 


CKVR-TV 
CKX-TV 

CHCT-TV 

CFRN- 


CHEX-TV 
CFPA-TV 
CFCM-TV 
CKCK-TV 
CHSJ-TV 
CJON-TV 
CFQC-TV 
CJIC-TV 


Ped S>> Sed Se SO 





Owed 


I 


1 Noninterconnected. 


Canadian stations are not subject to ABC discounts or rebate. Special frequency and group discounts 
allowed by CBC will be given on request. Rate classification and percentage of the hour are not the same 
as the ABC television rates and percentages. 


Alaska-Hawaii-Puerto Rico service 


Time | Channel Call letters (1 hour) 
zone No. | | Class A 





DI aks Sdn tiie cedancadeeen d A 2 | NI-TV 
Fairbanks, Alaska ! Nob une pabiipeucregecesiel A 2 | v. a $100 
EIORGRNs Bb Be denidcnnsccie : i E JLA-TV 200 
ON Is Be deh nanan ne Gacted ad abedmmnacicnade A TAPA-TV 150 


(Honolulu, T. H., subject to an additional charge for shipping and handling.) 


1 Nonintereonnected. 


Cable charges (gross) 
Per program 

Westbound 1 hour 
Westbound % hour 
Westbound 144 hour 
Eastbound 1 hour 
Eastbound % hour 
Jastbound 4 hour 

Cable charges for individual or combined interconnection of Denver and Salt 
Lake City available upon request. 


HOT KINESCOPE 


Programs repeated by hot kinescope will be charged at following rates. (Trans- 
continental cable additional.) 


15 minutes 
30 minutes 
60 minutes 


77632—57—»t. 2, v. 3 
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AMERICAN BROADCASTING CO. AFFILIATION CONTRACTS 


Following are summaries of al] existing American Broadcasting 
Co. affiliation contracts as of December 1, 1956. The standard form 
contract is reproduced first, followed by the various standard varia- 
tions in each section of the form. The affiliates are listed alphabeti- 
cally by city together with notation as to how each section of the 
individual contract varies from the standard form. Where the varia- 
tion is not a standard one it is reproduced in full; where no variation 
from the standard form exists, no mention is made of the particular 
section. Dollar amounts listed for Section ITI in each case represent 
the full hour rate for Class A time. 

The American Broadcasting Co. has issued the following statement 
concerning these contracts : 


Any deviation from the standard stations compensation of 30 percent of 
gross for an interconnected affiliation agreement can be attributed to the fact 
that in certain markets, time clearances are not available on an equal basis 
due to the scarcity of stations. The importance of the inclusion of such two 
station VHF markets as St. Louis and Boston in a national advertiser purchase 
is important to the extent that without their inclusion, the network sale might 
not be consummated. An increase in station compensation is necessary to 
obtain time clearances in such situations. 

There are also a few individual cases i. e., Chico, Calif—where station com- 
pensation is reduced below the standard 30 percent for interconnected 
agreements. 

This is a negotiated compromise whereby the station does not grant free 
hours to help offset extra cable cost, but agrees to substitute instead, a reduction 
in compensation. 

STANDARD AFFILIATION FoRM 


AMERICAN BROADCASTING COMPANY, NEW York, N. 


TELEVISION STATION 


GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this Company and your Television Station 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall be the customer for the local loop and 
connection facilities between the local A. T. & T. test-board and your main 
studios and that each month we will bill you, and you will pay us for the use 
of these facilities when used for all other than ABC live service an amount 
which shall have the same proportionate relationship to the total monthly cost 
of said facilities as the total amount of such live programs other than ARC 
carried by your station during the month bears to the total amount of live 
programs carried for all purposes including ABC. We will offer your station 
the first call for television broadcasting in the community in which those studios 
are located upon all our network television programs scheduled to be broadcast 
by a television station in that community. 

In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 22 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month. 

The program service we are offering will be as follows: 


1. Sustaining Programs 


a. The network sustaining programs (live or film recorded) which we may 
offer to you may not be sold by your station for commercial sponsorship or 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to you 
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for film recorded sustaining programs will be $100 per clock hour prorated for 
shorter periods. There will be no charge for live sustaining programs. 

b. We will from time to time offer you live or film recorded programs identi- 
fied as cooperative, spot sustaining and syndicated programs. You may carry 
the cooperative or spot sustaining programs on the same basis as regular sus- 
taining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us at the time such programs are offered to you. 
Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial Programs 


a. We will offer you all ABC television network sponsored programs for which 
advertisers may request broadcasting by your station. 

b. You will receive compensation for the network sponsored programs broad- 
cast by your station in accordance with the provisions of Part II hereof. 

e. You agree to broadcast the network sponsored programs which you accept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 

3. General Provisions Relating to Program Service 

a. The programs we will offer to you will be live and/or on film, and you agree 
to accept or reject each offer within seventy-two (72) hours after receipt thereof. 
Unless we receive notice of acceptance from you within the period specified, 
we shall have the right to offer the programs to other stations in your community. 

b. Each of us shall endeavor to give the other three (3) weeks’ notice of discon- 
tinuance of a sustaining program. The period of notice of discontinuance of coop- 
erative, spot sustaining and/or syndicated programs will be specified in each 
instance when the offer for such program is made. We will give you at least 
twenty-eight (28) days’ advance notice of the discontinuance of any scheduled 
series of network commercial programs, failing which we will pay you the compen- 
sation you would have received if the series had continued for twenty-eight (28) 
days following the receipt by you of notice of discontinuance except that you 
will not be entitled to compensation for any discontinued programs for which 
we substitute another network commercial program. 

e. The offering of film recorded programs is contingent upon our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of recorded programs will be shipped by 
us, shipping charges prepaid, and you agree to return to us or to forward to 
such television station as we designate, shipping charges prepaid, each print or 
copy received by you hereunder, together with the reels and containers furnished 
therewith. You will return all prints in the same condition as received by you, 
ordinary wear and tear excepted, immediately after a single TV broadcast 
thereof over your station unless otherwise specified by us. In the event you 
damage a print of any program which we deliver to you, you agree to pay the 
cost of replacing the complete print at the rate of $1.25 per minute of running 
time for the full length of the print. 


II. STATION COMPENSATION 


Approximately twenty (20) days after the close of each month we will pay 
you in accordance with the following provisions for broadcasting our sponsored 
television network programs on the station during each month: 

1. Your compensation for broadcasting our network commercial programs 
under this arrangement will be based upon an average unit hour rate computed 
for each calendar month by dividing the total value, at the network rate for your 
station, of the network commercial programs broadcast from your station by 
the total number of unit hours of such programs during that month. 

2. The network station rate of your station shall be determined in accordance 
with the table which is attached hereto and made a part hereof. 

a. For all unit hours in excess of 22 unit hours, we will pay you at the 
rate of 30% of your average unit hour rate for the calendar month. 

3. We reserve the right to change at any time your network station rate to 
advertisers from that set forth in the attached table. In the event of such 
change, the station compensation due you will be adjusted as follows: 

a. If we increase your network station rate to advertisers above that set 
forth in the attached table, such increased rate shall be used in computing 
the station compensation due you on business actually sold by us at sueh 
increased rate, all in accordance with ABC's regular rate protection policies. 
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b. If we decrease your network station rate to advertisers below that 
set forth in the attached table, such decreased rate shall be used in com- 
puting the station compensation due you, provided we have given you six 
(6) months’ written notice of our intention to so decrease your station com- 
pensation. In the event of such decrease in your station compensation, you 
may terminate this agreement as of the effective date of such station cem- 
pensation decrease by giving us written notification within ninety (90) days 
after the receipt of our notice to you to so reduce your compensation, 

4. You agree to maintain for your television station such licenses, including 
performing rights licenses, as now are or hereafter may be in general use by 
television broadcasting stations and necessary for you to broadcast the television 
programs which we furnish to you hereunder. We will clear at the scurce all 
music in the repertory of ASCAP and of BMI used on our network programs 
thereby licensing the broadcasting of such music on such programs over your 
station. In return for such clearance at the source you agree to pay us a sum 
equal to 4.225% of the compensation due you from us for the broadcasting of 
our network programs. In view of the fact that we pay ASCAP and BMI no 
royalties on certain network television commercial programs, the sum which 
you agree to pay us for each accounting period, as calculated in the foregoing 
sentence, shall be reduced by the ratio of the gross charges which we make to 
advertisers for your station for network programs on which we pay no royalties, 
to the gross charges which we make to advertisers for your station fer all net- 
work programs for such accounting period. 

5. If you should be unable, for any reason, to broadcast any sponsored pro- 
gram and we thereby rebate all or part of the time charge to any advertisers, your 
compensation from us for that month shall be proportionately reduced. 

6. An advertiser (or advertisers controlled by the same person, firm, or cor- 
poration using a block of time, even though it be broken into two or more con- 
tiguous periods for the purpose of advertising separate products, may be entitled 
to the benefit of the rate applicable to the entire block of time, in which event 
the rate for your station for such entire block of time will be used in computing 
the compensation due you. 


Ill. NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 
to you. 

Network optional time will be as follows: 


Weekdays and Sundays (New York City Time) : 
9:30 a. m. to 12:30 p. m. 
3:00 p.m.to 6:00 p. m. 
7:30 p. m. to 10: 30 p. m. 


2. Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a net- 
work program which involves a special event of public interest or importance. 
No compensation will be paid for the cancelled program or for the substituted 
program unless the substituted program is commercially sponsored. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local impor- 
tance which you wish to substitute therefor, all in accordance with the regula- 
tions of the Federal Communications Commission. 


IV. CUT-IN ANNOUNCEMENT SERVICES 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 
twenty-four (24) hours in advance of the program on which the announcement 
is to be made. 

2. Either simultaneously with the placing of such order by us, or as soon there- 
after as possible, we agree to supply you with the text of such announcements, 
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or a recording of such announcements, or the film or slides, together with the 
necessary instructions as to the time and place in our network program during 
which we desire such announcements to be broadcast, and you agree to make 
such announcement, with or without local voice, in accordance with our instruc- 
tions. It is understood, of course, that you may refuse to broadcast any an- 
nouncements, the broadcasting of which would not, in your opinion, be in the 
public interest, convenience, and necessity. 

3. We may cancel any such order for announcements, without liability on our 
part, provided we do so upon not less than twenty-four (24) hours’ notice to you, 
failing which we will pay you the compensation you would have received if the 
announcements had continued as scheduled for twenty-four (24) hours follow- 
ing receipt by you of such notice of cancellation. 

4. For each program during which these announcement services are performed, 
we agree to pay you 71% percent of your regular network hourly station rate 
applicable to the hour at your station during which such program was scheduled 
to start. 

Vv. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms pro- 
vided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

8. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted 
by you, we will terminate this agreement upon thirty (30) days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted to 
you under this agreement without our consent in writing. You agree that if you 
transfer your station license or sell or otherwise dispose of all or any of your 
assets without which you would be unable to perform this agreement, you will 
make such sale or assignment subject to the obligation on the part of the pur- 
chaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been, or is being, broadcast on 
our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the same 
or any other provision. 

8. This agreement shall be construed in accordance with the laws of the 
State of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between us 
and any other station. 

VI. TERM 


This agreement shall become effective at 3:00 a. m.. NYT. on the __ : 
GOS toe J and it shall continue until 3:00 a. m., NYT, on 
day of [two years later], 19 
If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 
Very sincerely yours, 
AMERICAN BROADCASTING COMPANY, 
A Division of American Broadcasting-Paramount Theatres, Inc. 


Accepted this _.....____ day of 
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SecrTton I—VarIATION A 
I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall have the right to the use of the local 
loop and connection facilities between the local A. T. & T. test-board and your 
main studios and that each month you will bill us and we will pay you an 
amount for the use of these facilities which shall have the same proportionate 
relationship to the total monthly cost of said facilities as the total amount of 
ABC live programs carried by your station during the month bears to the total 
amount of live programs carried from all networks including ABC. We will 
offer your station the first call for television broadcasting in the eommunity in 
which those studios are located upon all our network television programs sched- 
uled to be broadcast by a television station in that community. The program 
service we are offering will be as follows: 


1. Sustaining Programs 

a. The network sustaining programs (live or film recorded) which we will 
offer to you may not be sold by your station for commercial sponsorship or 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to you 
for such sustaining programs will be $100 per clock hour prorated for shorter 
periods. 

[Otherwise, same as standard form.] 


Section I—VARIATION B 
I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, conven- 
ience, and necessity by broadcasting programs of a quality and character generally 
beyond the reach of individual stations, we will at our own expense arrange for 
our programs to be delivered to your control board at your main studios. It is 
understood that ABC shall have the right to the use of the local loop and con- 
nection facilities between the local A. T. & T. test-board and your main studios 
and that each month you will bill us and we will pay you an amount for the use 
of these facilities which shall have the same proportionate relationship to the 
total monthly cost of said facilities as the total amount of ABC live programs 
carried by your station during the months bears to the total amount of live 
programs carried from all networks including ABC. The program service we 
are offering will be as follows: 

1. Sustaining Programs 

a. The network sustaining programs (live or film recorded) which we will 
offer to you may not be sold by your station for commercial sponsorship on 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to you 
for such sustaining programs will be $100 per clock hour prorated for shorter 
periods. 

[Otherwise same as standard form.] 


SEcTION I—VARIATION C 


I, NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
xenerally beyond the reach of individual stations, we will offer your station 
the first call for television broadcasting in the community in which your studios 
are located upon all our network television programs scheduled to be broadcast 
by a television station in that community. The program service we are offering 
will be as follows: 


1. Sustaining Programs 


a. The network sustaining programs (film recorded) which we will offer to 
you may not be sold by your station for commercial sponsorship or interrupted 
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for commercial announcements or used for any purpose other than sustaining 

broadcasting without our prior written consent. The charge to you for such 

sustaining programs will be $100 per clock hour prorated for shorter periods. 
(Otherwise, same as standard form.] 


SecTion I—VARIATION D 
I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will offer your station 
programs of wide variety including musical, sports, educational entertainment, 
religious, and special events. The program service we are offering will be 
as follows: 


1. Sustaining Programs 
a. The network sustaining programs (film recorded) which we will offer to 
you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any purpose other than sustaining 
broadcasting without our prior written consent. The charge to you for such 
sustaining programs will be $100 per clock hour prorated for shorter periods. 
[Otherwise, same as standard form.] 


SecTION II, PARAGRAPH 1—VARIATION A 


1. The network station rate of your station shall be determined in accordance 
with the table which is attached hereto and made a part thereof. 


Seor1on II, PARAGRAPH 2—VARIATION A 


2. For the broadcasting of television network sponsored programs by your 
station we will pay you a sum equal to 25 percent of the total gross amount 
billed to the advertisers by us at the rates for your station shown on the 
attached table. 


SecTion III—OptTion TIME VARIATIONS 
Variation A: 
9:30 A. M. to 12: 00 noon 
3:00 P. M. to6: 00 P.M. 
7:30P. M. to 10: 30P. M. 
Variation B: 
10:00 A. M. to1: 00 P. M. 
2:00 P.M. to5:00P. M. 
7:30P. M. to 10:30 P. M. 
Variation C: 
10:00 A. M. to1: 00 P.M. 
3:00 P.M. to6: 00 P. M. 
7:30P.M.to10: 30P. M. 
Variation D: 
Weekdays: 
10:00 A. M.to1:00P. M. 
2:30P.M.to5:30P.M. 
7:30P. M.to10:30P.M. 
Saturdays and Sundays: 
10:00 A. M.to1:00P.M. 
3:00 P. M. to 6:00 P. M. 
7:30 P.M. to 10: 30P. M. 
Variation E: 
10: 00 A. M. to1: 00 P.M. 
2:30P.M. to5:30P. M. 
7:30 P.M. to10:30P.M. 


Secrion VI—VARIATION A 
VI. TERM 


This agreement shall become effective at.3:00 A..M., NYT, on the 
19___, and it shall continue until 3:00 A. M., NYT on 
[two years later] , 19-__. It is understood and agreed, 
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however, that this agreement may be terminated by either party upon giving the 
other party ninety (90) days advance written notice of its intention so to do. 
This 90-day option to terminate may be put into effect at any time beginning with 
the acceptance date indicated below. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 


SEctION VI—VARIATION B 
VI. TERM 


The term of this agreement shall be from 3:00 A. M., NYT, on the____..-___- 

102, 08: OA E., NYT, on the _day of [two 

years later] , 19_-__. At such time as coaxial cable, radio relays or other suit- 

able circuit becomes regularly available connecting your station with our net- 

work, this agreement shall terminate and we agree at that time to undertake to 
negotiate a new affiliation contract suited to such changed conditions. 


Riper I 


(a) You agree to reimburse us each month in part for the cost of maintaining 
our network service, an amount computed according to the following table: 


COLUMN I COLUMN II 


Unit Hours of Payment 
Commercial Programs to ABC 
0 $[X] 
1 [X-Y] 
2 [X-2Y] 
: [X-3Y ] 
+ [XY] 
5 [X-5Y J 
6 [X-6Y ] 
7 [X-TY ] 
8 {[X-S8Y ] 
ete. [X equals a top figure and is reduced by a set amount (Y) for each addi- 
tional unit hour.] 

(b) It is understood and agreed, however, that in the event the cost to us of 
the AT&T facilities involved in our delivering our network programs to your 
station should change, at any time the figures appearing in Column II above 
shall be adjusted accordingly. 

Riper II 


1. We shall have the right to sell up to four participations per day in a 
specific half-hour daytime network program broadcast Monday through Friday, 
to be designated by us, on the basis that the station will be compensated at 
25 percent of the applicable half-hour rate for each such participation. The four 
participations will be scheduled in the first 25 minutes of the program and we will 
make available, without charge to the station, a fifth spot for local sale by the 
station within the final five minutes of the network program. 

2. We shall have the right to sell to two different advertisers as cosponsors 
specific quarter-hour evening programs designated by us, with compensation to 
the station at 50 percent of the applicable quarter-hour rate for each sponsor. 
We shall have the right to sell to three different advertisers as cosponsor specific 
half-hour evening programs designated by us, with compensation to the station 
at 534% percent of the applicable half-hour rate for each sponsor. 

3. Contiguous rates shall apply to noncontiguous programs during the same 
day provided the advertiser buys a minimum of two quarter-hours per day, on 
one or more days, Monday through Friday, prior to 6 P. M. local time. 


KTEN-TYV, Apa, OKLA. 
Section I 
The first paragraph of section I reads as follows: 
“In. order that your station may continue to serve the public interest, con- 
venience and necessity by broadeasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense 
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arrange for our programs to be delivered to the A. T. & T. testboard in Okla- 
homa City, Okla. We will offer your station the first call for television broad- 
casting in the community in which your main studios are located upon all our 
network television programs scheduled to be broadcast by a television station 
in that community.” 

The remainder of section I is standard except that the second paragraph pro- 
vides for waiver of 9 unit hours. 
Section IT 

Paragraph 2: $200; 30 percent, 9 free hours. 
Section VI 

June 1, 1954. 

Mutual termination clause with 6 months’ advance written notice. 
Rider IT 

WAKR-TYV, AKRON, OHIO 

Section I 

Standard, except 20 unit hours are waived. 


Section II 
Paragraph 1: $150. 
Paragraph 2: Variation B: (a) First 25 hours over 20 hours, 27144 percent; (b) 
all hours over 45 hours, 30 percent ; 20 free hours. 
Section VI 
July 1, 1955. 
Mutual termination clause with 12 months’ advance written notice. 
Rider I 
$2,000 top payment (X)—$100 steps (Y). 


WALB-TV, ALBany, GA. 
Section I 


Variation C. 


Section IT 
Paragraph 1: Variation A, $175. 
Paragraph 2: Variation A, 30 percent. 
Section III 
Variation D. 


Section VI 


Variation B. 
May 1, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
WTRI, ALBAany, Troy, SCHENECTADY, N. Y. 
Section I 
At the end of first paragraph of section I following phrase is added: “except 
for such sponsored programs as advertisers may require we first offer to station 
WRGB.” 


Section II 
Paragraph 2 : $400; 30 percent, 22 free hours. 


Section VI 

July 1, 1956. 

Mutual termination clause with 6 months’ advance written notice “in the 
event another TV station is granted which services substantially the same areas 
as does WTRI.” 


Rider IT 


Additional agreement reads as follows: 

“In the event connecting facilities are ordered for service to your station and 
you do not use such facilities because of a delay of the commencement of your 
station’s operations, or failure to operate your station, or failure to use such 
facilities, or discontinuance of the use of such facilities, or for any other reason, 
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you agree to assume any and all financial responsibility to the American Tele- 
phone & Telegraph Co. or other carrier and to pay such company any charges 
for these facilities from the availability date of connected services until you 
commence or recommence use of same facilities. Such commencement or re- 
commencement of use of the facilities shall not be construed to terminate your 
obligation with regard to the facilities for any such period of nonuse.” 


KOAT-TYV, ALBUQUERQUE, N. MEx. 

Section I 

Variation C. 
Section IT 

Paragraph 1: Variation A, $250. 

Paragraph 2: 25 percent. 
Section VI 

Variation B. 

September 1, 1955. 
Rider II 

WFBG-TYV, ALTOONA, Pa. 

Section I 

Variation B. 


Section IT 

-aragraph 1: Variation A, $700. 

Paragraph 2: 25 percent for delayed programs ; 30 percent for live pregrams; no 
free hours. 


Section IIT 
No option time. 


Section VI 
Variation A. 
February 3, 1956. 
KFDA-TYV, AMARILLO, TEx. 
Section I 
Variation C. 


Section II 
Paragraph 1: Variation A, $250. 
Paragraph 2: Variation A, 30 percent, no free hours. 


Section III 
Variation B. 


Section VI 


April 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


WOI-TV, Ames, Iowa 
Section I 
The initial paragraphs before the paragraphs headed “Sustaining Programs” 
read as follows: 
“It is mutually agreed that: during the period January 1, 1956, through the 
duration of the contract: 

“a. ABC will, at their expense, deliver all programs to your control board 
at your main studios. ABC will become the customer on the local loops and 
connections from the A. T. & T. testroom to your studios and will bill all 
users of these facilities, other than ABC, at the direct pro rata rate for 
such use. 

“b. In return for the network affiliation, including any live sustaining 
program which we may offer to you, you will waive compensation for 22 
unit hours of our network commercial programs broadcast by your station 
during each calendar month. 

“ec. For all hours in excess of 22 unit hours, we will pay you at the rate 
of 30 percent of your aVerage unit hour rate for the calendar month.” 


77632—57—pt. 2, v. 3-9 


— 
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Section IT 


Paragraph 1: $550. 
Paragraph 2: See section I above. 


Section VI 


July 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
KENI-TV, ANCHORAGE, ALASKA 
Section I 

Variation C. 

Paragraph 3 (c): The second sentence of the standard paragraph 3 (c) is 
deleted and replaced by the following: 

“We will deliver kinescopes and films to the offices of Charles Lawson, 2330 
Third Avenue, Seattle, Wash., at your expense and you will, in turn, pay for 
transportation of the films and kinescopes from Seattle to Stations KENI-TV 
and KFAR-TV, Fairbanks, Alaska, you will, in turn, forward these films and 
kinescopes to such TV station as we designate.” 


Section II 
Paragraph 1: Variation A, $50. 
Paragraph 2: Variation A, 15 percent. 


Section III 
No option time. 


Section VI 
Variation B. 
April 1, 1955. 
Mutual termination clause with 6 months’ advance written notice, 


WAIM-TYV, Anperson, S. C. 


This contract deviates from the standard form and reads as follows: 
JuLy 5, 1956. 
Witton E. HAL, 
Anderson, 8. C., Television Station WAIM-TV. 
GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WAIM-TV. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
vience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will offer your station the 
first call for television broadcasting in the community in which your studios are 
located upon all our network television programs scheduled to be broadcast by a 
television station in that community. This program service we are offering will 
be as follows: 


1. Sustaining programs 


(a) The network sustaining programs (live or film recorded) which we may 
offer to you may not be sold by your station for commercial sponsorship or 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to you 
for film recorded sustaining programs will be $100 per clock hour prorated for 
shorter periods. There will be no charge for live sustaining programs. 

(b) We will, from time to time, offer you live or film recorded programs iden- 
tified as cooperative or spot sustaining and syndicated programs. You may 
carry the cooperative or spot sustaining programs on the same basis as regular 
sustaining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us at the time such programs are offéred to 
you. Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 


(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 
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(b) You agree to broadcast the network sponsored programs which you accept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 


8. General provisions relating to program service 


(a) The program we will offer to you may be live or on film and you agree to 
accept or reject each offer of a commercial program within 72 hours after receipt 
thereof. Unless we receive notice of acceptance from you within the period spec- 
ified, we shall have the right to offer the commercial programs to other stations 
in your community. : 

(b) You agree to pay us the sum of $250 per calendar month in advance on 
the first day of each month to reimburse us in part for the cost of maintaining our 
service and to maintain at your expense the teletype machine for the purpose of 
communication with the network. 

It is understood that ABC network programs will be made available to you via 
off-the-air pickup from WLOS-TV, Asheville, N. C. There will be no physical 
cable connection between A. T. & T. and your studios. 

(c) We will endeavor to give you at least 28 days advance notice of the dis- 
continuance of any scheduled series of network commercial programs, but it is 
understood that we shall be under no liability to you in the event we fail to do so. 

(d) The offering of film recorded programs is contingent upen our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver the 
programs to you. Positive prints of recorded programs will be shipped by us, 
shipping charges prepaid, and you agree to return to us or to forward to such 
television station as we designate, shipping charges prepaid, each print or copy 
received by you hereunder, together with the reels and containers furnished 
therewith. You will return all prints in the same condition as received by you, 
ordinary wear and tear excepted, immediately after a single TV broadcast thereof 
over your station unless otherwise specified by us. In the event you damage a 
print of any program which we deliver to you, you agree to pay the cost of re- 
placing the complete print at the rate of $1.25 per minute of running time for the 
full length of the print. 

(e) You agree to maintain for your station such licenses, including performing 
rights licenses, as now are or hereafter may be in general use by television 
stations and necessary for you to broadcast the TV programs which we furnish 
to you hereunder. 

II. NETWORK OPTIONAL TIME 


1, Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 
to you. 

Network optional time will be as follows: 


Weekdays and Sundays (New York City time) : 
10:00 a.m.to 1:00p. m. 
2:00 p.m.to 5:00p.m. 
7:30 p. m. to 10:30 p. m. 


2. Because of the public responsibility of the network and its associated 
stations, we may at any time substitue for any scheduled network program a 
network program which involves a special event of public interest or importance. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local 
importance which you wish to substitute therefor, all in accordance with the 
regulations of the Federal Communications Commission. 


III. CUT-IN ANNOUNCEMENT SERVICE 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
Station alone, or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 
24 hours in advance of the program on which the announcement is to be made. 

2. Either simultaneously with the placing of such order by us, or as soon 
thereafter as possible, we agree to supply you with the text of such announce- 
ments, or a recording of such announcements, or the film or slides, together 
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with the necessary instructions as to the time and place in our network program 
during which we desire such announcements to be broadcast, and you agree to 
make each announcement, with or without local voice, in accordance with our 
instructions. It is understood, of course, that you may refuse to broadcast any 
announcements, the broadcasting of which would not, in your opinion, be in the 
public interest, convenience, and necessity. 


IV. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided by us for that purpose. 

2. Neither you not ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast any or all programs due to 
(1) failure of facilities; (2) labor disputes; or (3) causes beyond the contro] 
of the party so failing to deliver or to broadcast. 

8. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is aecepted 
by you, we will terminate this agreement upon 30 days written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license or sell or otherwise dispose of all or any of your 
assets without which you would be unable to perform this agreement, you will 
make such sale or assignment subject to the obligation on the part of the 
purchaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the 
same or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station 
and is not related to any arrangement that exists or may later be made between 
us and any other station. 

10. It is understood and agreed that your station shall have the status of 
bonus to WLOS-TYV, Asheville, N. C., and as such will telecast all of our network 
commercial programs which we or our advertisers desire to schedule on WLOS-— 
TV in accordance with the terms of this agreement, but that we shall be under 
no obligation to include your station on any scheduled network program. It is 
further understood and agreed that in no event shall we, our advertisers, or 
their agencies, be obligated to pay any compensation to your station for tele- 
casting any of our programs. 

Vv. TERM 


This agreement shall become effective at 3 a. m., New York time, on the 15th 
day of July 1956 and it shall continue until 3 a. m., New York time, on the 15th 
day of July 1958. It is understood and agreed, however, that this agreement 
may be terminated by either party upon giving the other party 6 months advance 
written notice of its intention so to do. This 6-month option to terminate may 
be put into effect at any time beginning with the acceptance date indicated below. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting-Paramount Theatres, Inc., 


By Atrrep R. BecKMAN, 
Director, Television Station Relations. 


Accepted this 12th day of July 1956. 


WiLTon E. Hatt, 
Anderson, S. C., Owner, WAIM-TV. 


BU 1 em aL 2s 8 See eta 


or et ae ae 
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WLOS-TV, ASHEVILLE, N. C. 
Section I 

Standard form except that second paragraph provides for waiver of 27 unit 
hours. 
Section II 

Paragraph 1: $400. 

Paragraph 2: 30 percent, 27 free hours. 
Section VI 

September 1, 1956. 

Mutual termination clause with 6 months’ advance written notice. 
Rider I 

$4,016 top figure (X) ; $148.74 steps (Y). 

Rider II 
WLWA, ATLANTA, GA. 
Section I 

Paragraph 1 (a) : Charge for film sustaining programs, $75 per clock hour. 
Section II 

Paragraph 2: $950; 30 percent, 22 free hours. 

Section VI 
September 30, 1955. 
Rider II 
WJBE-TV, Avueusta, GA. 
Section I 

Standard except that the second and third paragraphs preceding paragraph 1 
are replaced by the following paragraph: 

“In return for the network affiliation including any live sustaining program 
service which we may offer you, you will waive compensation for 4 unit hours 
of our network commercial programs broadcast by your station scheduled in the 
6 to 11 p. m. time period each month. In addition you will waive compensation 
for 4 unit hours of our network commercial programs broadcast by your station 
schedule in time periods other than 6 to 11 p. m. each month.” 

Section II 
Paragraph 1: Variation A—$325. 
Paragraph 2: Variation B: 
(a) 30 percent for all hours in excess of first 4 in 6 to 11 p. m. time period. 
(b) 30 percent for all hours in excess of first 4 in other time periods. 
Section III 
Variation BD. 
Section VI. 
August 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 
Rider IT 
KMMT, AvstTIn, MINN. 
Section IT 
Paragraph 1: $200. 
Paragraph 2: 30 percent, 22 free hours. 
Section VI 
March 15, 1956. 
Mutual termination clause with 6 months’ advance written notice. 
Rider I 
$2,200 top figure (X) ; $100 steps (Y). 


KTBC-TYV, Austin, TEx. 
Section I 


Variation C. 
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Section IT 
Paragraph 1: Variation A, $400. 
Paragraph 2: Variation A, 30 percent. 
Section III 
No option time. 
Section VI 

December 15, 1956. 

KBAK-TY, BAKERSFIELD, CALIF. 
Section I 

Standard except that the first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, conveni- 
ence and necessity by broadcasting programs of a quality and character generally 
beyond the reach of individual stations, we will at our own expense arrange for 
our programs to be delivered ot your control board at your main studios. It is 
understood that your station shall be the customer for the local loop and con- 
nection facilities between the local A, T. & T. testboard and your main studios.” 

In addition the second paragraph contains a waiver of 12 hours rather than 
the usual 22. 

Paragraph 1 (a) contains an additional sentence as follows: 

“We will offer your station the first call for all sustaining and co-op pro- 
grams.” 
Section II 

Paragraph 1: $150. 

Paragraph 2: 30 percent, 12 free hours. 
Section III 

Variation B. 
Section VI 

March 1, 1956. 

Mutual terminaiton clause with 6 months’ advance written notice. 
Rider 1 

$600 top figure (X) ; $100 steps (Y). 

Rider Il 
WAAM, BALTIMORE, Mp. 
Section II 


Paragraph 1: $1,450. 

Paragraph 2: 30 percent, 22 hours. 
Section VI 

January 1, 1956. 
Rider Il 

WABI-TV, Bancor, MAINE 

Section I 

Variation C. 
Section II 

Paragraph 1: $300. 

Paragraph 2: 25 percent. 
Section III 

Variation D. 
Section IV 

*aragraph 1: Phrase “or from your station and to a network of stations” is 
deleted. 
Section VI 

January 21, 1955. 

Mutual termination clause with 6 months’ advance written notice. 

WAFB-TYV, Baton Rovae, LA. 

Section I 

Variation D. 


cediiiababeaieto <3 a) ‘ Lae shay peat 
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Section Il 
Paragraph 1: Variation A, $250. 
Paragraph 2: Variation A, 30 percent. 


Section III 
No option time. 
Section VI 


Variation B. 
January 1, 1955. 


Rider II 
WBRZ-TV, Baton Rovuegr, La. 
Section I 
Preliminary paragraphs before paragraph 1 read as follows: 


“I. NETWORK AFFILIATION AND PROGRAM SERVICE 


“In order that your station may continue to serve the public interest, con- 
yenience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
urrange for our network commercial programs to be delivered to your control 
board at your main studios. It is understood that ABC shall have the right to 
the use of the local loop and connection facilities between the local A. T. & T. 
test board and your main studios and that each month you will bill us and we 
will pay you an amount for the use of these facilities which shall have the same 
proportionate relationship to the total monthly cost of said facilities as the total 
amount of ABC live programs carried by your station during the month bears 
to the total amount of live programs carried from all networks including ABC. 

“In return for the network affiliation, you will waive compensation for as many 
unit hours of our network live commercial programs broadcast by your station 
as are furnished within the first 3 hours of cable and/or microwave relay service 
delivered by us each week. 

“The program service we are offering will be as follows :” 

Paragraph 1 (a): Last sentence is deleted and replaced with following: 

“Network live sustaining programs offered to you will be available to your 
station f. o. b. the nearest ABC point of live service. There will be no program 
fee for such live sustaining programs.” 


Section IT 
Paragraph 1: $375. 
Paragraph 2: Variation B: 

(a) Twenty-five percent for all hours of live programs “in excess of the 
number of unit hours furnished within the first 3 hours of cable and/or 
microwave relay service delivered” each week. 

(b) Thirty percent for all film programs. 


Section III 
Variation D. 

Section VI 
April 1, 1955. 


Rider II 
WNEM-TYV, Bay Criry, Micu. 
Section I 

Standard except that first two preliminary paragraphs before paragraph 1 are 
replaced by the following: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
senerally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testroom in Detroit, 
Mich. It is understood that your station will maintain the necessary connecting 
facilities between the Detroit testroom and your control room which will enable 
you to schedule our programs on a live basis. It is further understood that 
neither ABC nor any of our clients will incur any expense in the maintenance of 
these connecting facilities. We will offer your station the first call for television 
broadcasting in the community in which your main studios are located upon 
all network television programs scheduled to be broadcast by a television station 
in that community.” 
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Section II 


Paragraph 1: Variation A, $575. 
Paragraph 2: Variation A, 30 percent. 


Section 1II 
Variation D. 


Section VI 


February 1, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


Rider II 
KFDM-TV, BEAUMONT, TEX. 
Section I 


The preliminary paragraphs of section I read as follows: 
“T, NETWORK AFFILIATION AND PROGRAM SERVICE 


“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our network commercial programs to be delivered to your control 
board at your main studios. It is understood that ABC shall have the right to the 
use of the local loop and connection facilities between the local A. T. & T. test- 
board and your main studios and that each month you will bill us and we will 
pay you an amount for the use of these facilities which shall have the same 
proportionate relationship to the total monthly cost of said facilities as the 
total amount of ABC live network commercial programs carried by your station 
during the month bears to the total amount of live programs carried from all 
networks including ABC. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all our 
network television programs scheduled to be broadcast by a television station 
in that community. The program service we are offering will be as follows: 

“In return for the network affiliation, you will waive compensation for 15 
unit hours of our network commercial programs broadcast by your station per 

‘calendar month in the event your station carries 15 or more unit hours live of 

our network commercial programs per calendar month. In the event your 
station carries live unit hours of any minimum over zero up to 15 per calendar 
month of our network commercial programs, for the first 15 unit hours of our 
network commercial programs carried, you will waive compensation for the 
unit hours of live commercial programs carried and we will compensate you 
at the rate of 25 percent of your average unit hour rate for each hour of our 
network commercial programs carried other than live, per calendar month. 
In the event your station carries no live commercial programs in any given 
calendar month, we will compensate you at the rate of 25 percent for the first 
15 unit hours of our network commercial programs broadcast by your station 
per calendar month. 

“For compensation for our network commercial programs broadcast by yeur 
station in excess of 15 unit hours per calendar month refer to section II.2 (a) 
herein.” 


Section II 

Paragraph 1: $360. 

Paragraph 2: 30 percent, 15 free hours. 
Section IIT 

Variation B. 


Section VI 

April 24, 1955. 

Mutual termination clause with 6 months’ advance written notice. 
Rider II 

KOOK-TV, Briurnes, Mont. 

Section I 

Variation C. 

Paragraph 3 (c) : Network to assume cost for all film shipments. 


Be aN 


ee ees 


a tc 
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Section IT 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation 2, 25 percent. 


Section III 
No option time. 
Section VI 
Variation B. 


June 4, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


WNBEF-TV, BincHamrTon, N. Y. 


This entire contract reads as follows: 
Fespruary 8, 1951. 
CLARK ASSOCIATES, INc., 
Binghamton, N. Y., 
Television Station WNBF-TV. 

GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WNBF-TV, which 
will replace the agreement between us dated November 7, 1949, as amended 
June 29, 1950, October 13, 1950, and November 9, 1950. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, convenience 
and necessity by broadcasting programs of a quality and character generally 
beyond the reach of individual stations, we will at our own expense arrange for 
our programs to be delivered to your control board at your main studios. It is 
understood that ABC shall have the right to the use of the local loop and con- 
nection facilities between the local A. T. & T. test-board and your main studios 
and that each month you will bill us and we will pay you an amount for the 
use of these facilities which shall have the same proportionate relationship to 
the total monthly cost of said facilities as the total amount of ABC live programs 
carried by your station during the month bears to the total amount of live pro- 
grams carried from all networks including ABC. We will offer your station the 
first call for television broadcasting in the community in which those studios are 
located upon all our network television programs scheduled to be broadcast by 
a television station in that community. The program service we are offering 
will be as follows: 


1. Sustaining programs 

(a)The network sustaining programs (live or film recorded) which we will 
offer to you may not be sold by your station for commercial sponsorship or inter- 
rupted for commercial announcements or used for any purpose other than sus- 
taining broadcasting without our prior written consent. The charge to you for 
such sustaining programs will be $100 per clock hour prorated for shorter periods. 
It is understood, however, that there will be no charge for those live sustaining 
programs offered to you. 

(b) We will from time to time offer you live or film recorded programs identi- 
fied as cooperative, spot sustaining and syndicated programs. You may carry 
the the cooperative or spot sustaining programs on the same basis as regular 
sustaining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us at the time such programs are offered to you. 
Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 

(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 

(b) You will receive compensation for the network sponsored programs 
broadcast by your station in accordance with the provisions of part II hereof. 

(c) You agree to broadcast the network sponsored programs which you 
accept without interruption for local announcements of any kind unless other- 
wise directed by us. 


8. General provisions relating to program service 


(a) The programs we will offer to you may be or on film, and you agree 
to accept or reject each offer of a commercial program within 72 hours after 
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receipt thereof. Unless we receive notice of acceptance from you within the 
period specified, for a starting date no earlier than 56 days from the date of your 
receipt of the order, unless you elect to accept the order for an earlier starting 
date, we shall have the right to offer the commercial programs to other sta- 
tions in your community on terms no more favorable to such other stations than 
those offered to you. 

(b) Each of us agrees to give the other 3 weeks’ notice of discontinuance 
of a sustaining program. The period of notice of discontinuance of cooperative, 
spot sustaining and/or syndicated programs will be specified in each instance 
when the offer for such program is made. We will give you at least 28 days’ 
advance notice of the discontinuance of any scheduled series of network com- 
mercial programs, failing which we will pay you the compensation you would 
have received if the series had continued for 28 days following the receipt by 
you of notice of discontinuance except that you will not be entitled to com- 
pensation for any discontinued programs for which we substitute another net- 
work commercial program. 

(c) The offering of film recorded programs is contingent upon our ability 
to make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of recorded programs will be shipped by 
us, shipping charges prepaid, and you agree to return to us or to forward to 
such television station as we designate, shipping charges prepaid, each print 
or copy received by you hereunder, together with the reels and containers fur- 
nished therewith. We will reimburse you for your out-of-pocket costs for any 
such transportation paid by you on the next accounting date following receipt 
of your invoice therefor. 


II, STATION COMPENSATION 


Approximately 20 days after the close of each month we will pay you in ac- 
cordance with the following provisions for broadcasting our sponsored television 
network programs on the station during each month: 

1. The network station rate of your station shall be determined in accordance 
with the table which is attached hereto and made a part hereof ($700, class 
B rate includes Monday through Friday, 5 to 6 p. m.) 

2. Your compensation for broadcasting our network commercial programs 
under this arrangement will be based upon an average unit-hour rate com- 
puted for each calendar month by dividing the total value at the network rate 
for your station of the network commercial programs broadcast from your 
station by the total number of unit-hours of such programs during that month. 

(a) For the first 20 unit-hours, we will pay you at the rate of 25 percent 
of your average unit-hour rate for the calendar month. 

(b) For the next 10 unit-hours, we will pay you at the rate of 35 percent 
of your average unit-hour rate for the calendar month. 

(c) For all unit-hours in excess of 30 unit-hours, we will pay you at the 
rate of 40 percent of your average unit-hour rate for the calendar month. 

3. We reserve the right to change at any time your network station rate to 
advertisers from that set forth in the attached table. In the event of such 
change, the station compensation due you will be adjusted as follows: 

(a) If we increase your network station rate to advertise above that 
set forth in the attached table, such increased rate shall be used in com- 
puting the station compensation due you on business actually sold by us at 
such increased rate, all in accordance with ABC’s regular rate protection 
policies. 

(b) If we decrease your network station rate to advertisers below that 
set forth in the attached table, such decreased rate shall be used in com- 
puting the station compensation due you, provided we have given you 6 
months’ written notice of our intention to so decrease your station com- 
pensation. In the event of such decrease in your station compensation, you 
may terminate this agreement as of the effective date of such station com- 
pensation decrease by giving us written notification within 90 days after the 
receipt of our notice to you to so reduce your compensation. 

4. You agree to maintain for your television station such licenses, including 
performing-rights licenses, as now are or hereafter may be in general use by 
television broadcasting stations and necessary for you to broadeast the tele- 
vision programs which we furnish to you hereunder. We will clear at the 
source all music in the repertory of ASCAP and of BMI used on our network 
programs, thereby licensing the broadcasting of such music on such programs 
over your station. In return for such clearance at the source you agree to pay 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4799 





us a sum equal to 4.225 percent of the compensation due you from us for the 
hroadcasting of our network programs. In view of the fact that we pay ASCAP 
and BMI no royalties on certain network television commercial programs, the 
sum which you agree to pay us for each accounting period, as ealculated in the 
foregoing sentence, shall be reduced by the ratio of the gross charges which 
we make advertisers for your station, for network programs on which we pay 
no royalties, to the gross charges which we make to advertisers for your station 
for all network programs for such accounting period. 

5. If you should be unable, for any reason, to broadcast any sponsored program 
and we thereby rebate all or part of the time charge to any advertisers, your 
compensation from us for that month shall be proportionately reduced. 

6. An advertiser (or advertisers controlled by the same person, firm, or cor- 
poration) using a block of time, even though it be broken into two or more 
contiguous periods for the purpose of advertising separate products, may be 
entitled to the benefit of the rate applicable to the entire block of time, in which 
event the rate for your station for such entire block of time will be used in 
computing the compensation due you. 















Re 







Il. NETWORK OPTIONAL TIME 







1. Insofar as the regulations of the Federal Communications Commission will 
permit, and upon net less than 56 days’ notice to you for the scheduling of any 
network commercial program so offered, you hereby option to us the hours 
designated below as network option time for the broadcasting of network option 
time for the broadeasting of network programs which we furnish to you, subject 
to the conditions set forth in paragraphs 2, 3, and 4 below. 

Network optional time will be as follows: 
Weekdays and Sundays (New York City time) : 

10 a.m. tol p.m. 

2p.m.to5 p. m. 

7:30 p.m. to 10: 30 p. m. 
2. Because of the public responsibility of the network and its associated 














stations, we may at any time substitute for any scheduled network program 
a network program which involves a special event of public interest or im- 
portance. No compensation will be paid for the canceled program or for the 
substituted program unless the substituted program is commercially sponsored. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or 
be less in the public interest than a program of outstanding national or local 
importance which you wish to substitute therefor, all in accordance with the 
regulations of the Federal Communications Commission. 

4. You shall not be obligated to broadcast any commercial program which we 
offer to you during the option hours set forth in paragraph 1 above at a time 































fi) during which the station is already obligated to broadcast the program of 
a another network. 

3 IV. CUT-IN ANNOUNCEMENT SERVICES 

a 

i 1, Cut-in announcement services requiring the furnishing of personnel and 
mn equipment on your part will be provided under arrangements to be made in 
4 each case upon our request. 

ys V. GENERAL. 









1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failue of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

3. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted 
by you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license or sell or otherwise dispose of all or any of 
your assets witheut which you would be unable to perform this agreement, you 
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will make such sale or assignment subject to the obligation on the part of the 
purchaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been, or is being, broadcast on 
our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the same 
or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between us 
and any other station. 

VI. TERM 


This agreement shall become effective at 3 a. m., New York time, on the Ist 
day of March 1956, and it shall continue until 3 a. m., New York time, on the Ist 
day of March 1958, except that either party may terminate this agreement at any 
time upon 3 months’ prior written notice to the other party. 

If, after examination, you find that the arrangement herein proposed is satisfac- 
tory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING COMPANY, INC., 
By Orro P. Branpr, Vice President. 


Accepted this 3d day of April 1951. 
CLaRkK ASSOCIATES, INC., 
TELEVISION STATION WNBE-TYV. 
By L. L. Rogers. 


WABT, BrirMINGHAM, ALA. 
Section I 


Variation A. 

Paragraph 1 (a) : No charge for live sustaining programs. 
Section II 

Paragraph 1: Variation A, $850. 

Paragraph 2: Variation A, 30 percent. 
Section IIT 

Variation D. 
Section IV 

Paragraph 4: 15 percent of regular network hourly rate. 


Section VI 
Variation A. 
September 30, 1956. 


Rider II 
KFYR-TV, Bismarck, N. Dak 
Section I 


Variation C. 


Section II 


Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 25 percent. 


Section IIT 
No option time. 
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Section VI 

August 8, 1955. 

An additional agreement dated March 7, 1956, reads as follows: 

“This letter will amend the affiliation agreement between us dated July 27, 1955. 

“1. It is contemplated that from time to time hereafter, at the request of one 
or more of our advertisers, you may carry one or more of our commercial 
programs on a live basis by means of an off-the-air pickup from WDAY-TV 
on a live basis and your pickup has been authorized by WDAY-—TYV, we shall reim- 
burse you, at a rate not to exceed $30 per hour (prorated for periods of less 
than an hour), to be applied against your cost of maintaining this off-the-air 
pickup from WDAY-TV to KFYR-TV. In the event your cost for the main- 
tenance of this service is at any time or times reduced, effective during the period 
in which this agreement is in effect, the said hourly rate of $30 shall be reduced 
in the same proportion. 

“2. You shall bill us each month for sums due you pursuant hereto, and we 
shall make payment in accordance with such billings within 10 days after receipt 
thereof. 

“3. Nothing herein contained shall be deemed any commitment that ABO 
television network live commercial programs, or any of them, will be furnished 
to KFYR-TV.” 

WBLN, Brioominerton, ILL. 


This agreement departs from the standard form substantially and reads 
as follows: 
JANUARY 19, 1956. 
WBLN TELEvIsIoN, INC., 
Bloomington, IU., Television Station WBLN-TYV. 


GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WBLN-TY. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, it is agreed that we will, at 
our own expense, arrange for our programs to be delivered to the A. T. and T. 
testboard in Bloomington. It is further agreed and understood that station 
WBLN-TYV shall bear the expense of delivering programs from the A. T. and T. 
testboard to the station’s control board and shall be the customer for these 
facilities. We will offer your station the first call for television broadcasting 
in the community in which those studios are located upon all our network 
television programs scheduled to be broadcast by a television station in that 
community. 

The program service we are offering will be as follows: 


1. Sustaining programs 


(a) The network sustaining programs (live or film recorded) which we may 
offer to you may not be sold by your station for commercial sponsorship or 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to 
you for film recorded sustaining programs will be $75 per clock hour prorated 
for shorter periods. There will be no charge for live sustaining programs. 

(b) We will, from time to time, offer you live or film recorded programs 
identified as cooperative, spot sustaining and syndicated programs. You may 
carry the cooperative or spot sustaining programs on the same basis as regular 
sustaining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us at the time such programs are offered to 
you. Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 

(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 

(b) You agree to broadcast the network sponsored programs which you 
accept without interruption for local announcements of any kind unless other- 
wise directed by us. 
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3. General provisions relating to program service 

(a) The programs we will offer you may be live or on film and you agree 

to accept or reject each offer of a commercial program within 72 hours after 
receipt thereof. Unless we receive notice of acceptance from you within the 
period specified, we shall have the right to offer the commercial programs to 
other stations in your community. 
(b) You agree to pay us a sum of $550 per calendar month in advance on the 
first day of each month to reimburse us in part for the cost of maintaiking 
our service, and to install and maintain at your own expense the teletype ma- 
chine for the purpose of communication with the network. 

_ (e) We will endeavor to give you at least 28 days’ advance notice of the 
discontinuance of any scheduled series of network commercial programs, but it 
be ate that we shall be under no liability to you in the event we fail 

0 do so. 

(d) The offering of film recorded programs is contingent upon our ability 
to make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of recorded programs will be shipped by 
us, Shipping charges prepaid, and you agree to return to us or to forward to 
such television station as we designate, shipping charges prepaid, each print 
or copy received by you hereunder, together with the reels and containers 
furnished therewith. You will return all prints in the same condition as 
received by you, ordinary wear and tear excepted, immediately after a single 
TV broadcast thereof over your station unless otherwise specified by us. In 
the event you damage a print of any program which we deliver to you, you 
agree to pay the cost of replacing the complete print at the rate of $1.25 per 
minute of running time for the full length of the print. 

(e) You agree to maintain for your station such licenses, including per- 
forming rights licenses, as now are or hereafter may be in general use by 
television stations and necessary for you to broadcast the TV programs which 


we furnish to you hereunder. 
Il, NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 
to you. 

Network optional time will be as follows: 


Weekdays and Sundays (local time) : 
9:30 a.m. to 12:30 p.m. 
3 p.m. to 6 p.m. 
7:30 p.m. to 10:30 p.m. 


2. Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a net- 
work program which involves a special event of public interest or importance. 

8. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local im- 
portance which you wish to substitute therefor, all in accordance with the regu- 
lations of the Federal Communications Commission. 


Ill, CUT-IN ANNOUNCEMENT SERVICE 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 
24 hours in advance of the program on which the announcement is to be made. 

2. Hither simultaneously with the placing of such order by us, or as soon there- 
after as possible, we agree to supply you with the text of such announcements, 
or a recording of such announcements, or the film or slides, together with the 
necessary instructions as to the time and place in our network program during 
which we desire such announcements to be broadcast, and you agree to make such 
announcements, with or without local voice, in accordance with our instructions. 
It is understood, of course, that you may refuse to broadcast any announce- 
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ments, the broadcasting of which would not, in your opinion, be in the public 
interest, convenience, and necessity. 


IV. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms pro- 
vided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

8. In the event that the transmitter locaion, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted by 
you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted to 
you under this agreement without our consent in writing. You agree that if you 
transfer your station license or sell or otherwise dispose of all or any of your 
assets without which you would be unable to perform this agreement, you will 
make such sale or assignment subject to the obligation on the part of the pur- 
chaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the 
same or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arranggement that exists or may later be made between 
us and any other station. 

10. It is understood and agreed that your station will have the status of a 
bonus station and as such will carry any of our network commercial programs 
which we desire to schedule thereon in accordance with the terms of this agree- 
ment, but that-we shall be under no obligation to include your station on any 
scheduled network commercial program, 


Vv. TEBM 


This agreement shall become effective at 3 a. m., New York time, on the Ist 
day of December 1955 and it shall continue until 3 a. m., New York time, on the 
ist day of December 1957. It is understood and agreed, however, that this 
agreement may be terminated by either party upon giving the other party 90 days 
advance written notice of its intention so to do. This 90-day option to terminate 
may be.put into effect at any time beginning with the acceptance date indicated 
below. 

Notwithstanding any of the provisions of this section, in the event you fail 
in any month to make the payments required by paragraph 3b, on page 2, hereof, 
we shall have the right to terminate this agreement forthwith. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING COMPANY, 
A Division of American Broadcasting-Paramount Theatres, Inc. 
By ALFRED R. BECKMAN, 
Director, Television Station Relations. 


Accepted this 16th day of February 1956. 
WBLN TE evis10n, INc., 
TELEVISION Station WBLN-TV, 
By Wort S8. Bove, 
Manager. 
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WTTV, BLoominerton, INDIANAPOLIs, IND. 
Section I 

Standard except first paragraph which reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board at Indian- 
apolis, Ind. It is understood that WTTY shall be the customer for all A. T. & T. 
facilities including local loops and connections between the Indianapolis A. T. & T. 
test board and your main studios and that each month ABC will credit your 
account in the amount of $1,300 for ABC use of these facilities. We will offer 
your station the first call for television broadcasting in the community in which 
those studios are located upon all our network television programs scheduled 
to be broadcast by a television station in that community.” 


Section II 
Paragraph 2: $1,000; 30 percent, 22 free hours. 


Section VI 
October 1, 1955. 


Rider II 
KIDO-TV, Botsr, IpAHo 


Section I 
Variation C. 


Section II 


Paragraph 1: Variation A, $200. 
Paragraph 2: Variation A, 25 percent. 


Section III 
Variation C. 


Section VI 
Variation B. 


November 30, 1953. 
Mutual termination clause with 6 months’ written notice. 


WBZ-TV, Boston, Mass. 


The agreement with this station is oral, but a memorandum noting its chief 
features is as follows: 
JuLy 1, 1955. 


Mr. Curis J. WITTING, 
President, Westinghouse Broadcasting Co., Inc., 
New York, N. Y. 


DeAar CHRIS: We were all delighted to have the opportunity of sitting down 
with you and Bill and Don this morning regarding our relationship with WBZ- 
TV, Boston. We all feel that the air has been cleared, and that we have the 
happy prospect of doing more business together on mutually agreeable terms. 

May I confirm here the various points on which we reached agreement: 

(1) Compensation for ABC-TV program will be 50 percent of gross, 
effective July 1, 1955. 

(2) We agree that once a program is ordered and confirmed on WBZ-TV 
it will not be canceled for the purpose of moving it to WNAC-TV unless 
WNAC-TYV become ABC’s basic affiliate. In this event the following provi- 
sion will apply: 

(3) We agree that, even if ABC should acquire a basic television outlet in 
Boston, any programs cleared and confirmed on WBZ-TYV will be continued 
on WBZ-TV until the end of the 1955-56 broadcast season. May I suggest 
we define the end of the season as July 1, 1956. 

(4) It is agreed that, on all programs offered to WBZ-—TV, the station shall 
be given a 72-hour period to accept or reject the programs. The program 
offers to WBZ-TYV will not be made while any other offers are outstanding. 
During the 72-hour period clearances will not be solicited from any other 
station in Boston. Any offers received from WBZ-TV during this 72-hour 
period will be submitted to the client before any other offers are considered. 
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If there are any exceptions to this agreement it is understood that they will 
be clearly spelled out in the communication from ABC. For example, Chris, 
it is entirely possible that having offered a program to WNAC-TYV and 
received a poor time offer, the client may very well say, “See if you can get 
a better offer from WBZ-TV.” In this case I think we should report that 
fact to you and advise both you and WNAC-TV what the client is doing. 

(5) To start the ball rolling, it is agreed that Al Beckman will submit to 
Bill Swartley promptly a list of the ABC television programs for which we 
currently solicit your clearane in Boston. 

In view of misunderstandings in the past, may I suggest that it is most de- 
sirable for Al Beckman and Bud Laing in our shop and Bill Swartley and Bob 
Duffield in Boston to work closely with each other in addition to the routine 
channels of communications. 

I think that covers the WBZ-TV situation. The only other point made was 
Bob Kintner’s expression of hope that he and you could get together upon his 
return from the west coast to discuss the various other matters of mutual inter- 
est between Westinghouse and ABC. 

Astonishing luck, 
Ernest Lex JAHNKE, Jr. 


WNAC-TV, Boston, MAss. 


This agreement is informal and consists of the following letter only: 
YANKEE DIVISION, 
GENERAL TELERADIO, INC., 
Boston 15, Mass., July 27, 1956. 


Mr. MAtcoto B. LAING, 
American Broadcasting Co., 
New York, N. Y. 


Dear Bup: Thanks for your letter of July 10, referring to our station compen- 
sation. 

Effective July 1, 1956, we have agreed to revise our payment for ABC-TV 
programs as indicated below: 

In regard to Mickey Mouse Club we have agreed between WNAC-TV and 
ABC-TV that Mickey Mouse Club will be scheduled on a firm 52-week basis at 
5 to 6 p. m. local time effective October 1, 1956, for 52 weeks and compensation 
by ABC-TV to WNAC-TY shall continue to be on the basis of an amount equal to 
30 percent of the combined total of 20 quarter hours per week figured at class 
B rates based on $2,400 per hour through November 19 and on $2,600 per hour 
effective November 20, 1956, thus allowing the 6 months rate protection from our 
May 20 rate increase. 

In regard to all other ABC-TV programs carried by WNAC~TYV, the basis of 
compensation by ABC-TV to WNAC-—TYV shall be at the $2,400 per hour rate for 
accounts using our facilities prior to May 20, 1956, and $2,600 per hour for ac- 
counts ordering our facilities after that date with the $2,600 per hour rate to be- 
come effective November 20, 1956, for all accounts. Using the normal formula 
we have always used of a half hour at 60 percent of the hour, quarter hour at 
40 percent of the hour, et cetera, and with time classifications as presently in 
existence between us, ABC-TV, compensation to WNAC-—TV shall be computed by 
multiplying the proper time classification percent (such as 60 percent for a 
half hour) to the applicable hour rate and multiplying this figure by 50 per- 
cent for each time segment used. 

In addition, effective July 1, whereas we have formerly been compensated 
on the basis of class A rates for Warner Brothers Presents at 3 to 4 P. M., 
Sundays, instead, compensation shall be based on two half hours at the elass B 
rate which is the applicable time classification. 

In addition to Mickey Mouse Club, which is firm for 52 weeks starting October 
1, 1956, it is also understood that Disney Land, with compensation as neted 
a is scheduled firm for 52 weeks starting with our telecast of September 

5, 1956. 

In addition, we would like to clarify our scheduling of Warner Brothers 
Presents on a firm 52-week basis starting with the telecast of either October 7 
or October 14 depending on when our last telecast in the current 52-week order 
takes place. Since the remainder of this letter is a confirmation in a little 
more detail of what you had already written me except Warner Brothers 
Presents, which you had not firmed up, I would appreciate your reconfirming 
Warner Brothers Presents with us since we had discussed and agreed on this 
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with Al Beckman some time back and at the same time would you, please tell 
me what our last Sunday telecast date will be for the current Warner Brothers 
Presents series and what our first Sunday telecast date will be for the new 52 
weeks. Naturally, we want these to follow consecutively so that there is no 
interruption in the program at 3 to 4 p. m., Sundays. 

The other clearances seem to be rolling along and Wire Service is now accom- 
modated, Lawrence Welk has a db offer and George and I are working on the 
other areas that we can come up with additional clearances for, but generally 
speaking, it looks like—between the WBZ clearances and our own—that we 
should have all of the important areas cleared. 

As far as I know, this brings us up to date on everything and we are looking 
forward to seeing you and Al soon. 

Kindest regards, 

Sincerely yours, 
Nor. 
WICC-TV, Brincerort, Conn. 


Section I 

Standard except that the first paragraph is replaced with the following: 

“It is hereby understood that you will maintain your own private relay system 
between your station and New York City and that you will carry off the air the 
signals of WABC-TV at no expense to the American Broadcasting Co. or 
WABC-TV... It is further understood that you will order the necessary audio 
facilities and that you will bear the expense of these same facilities.” 

In addition, 20 rather than 22 unit hours are waived. 

Section II 

Paragraph 1: $150. 

Paragraph 2: 30 percent, 20 free hours. 
Section IIT 


Variation A. 
Section VI 

Variation A. 

January 1, 1955. 

WGR-TV, Burrato, N. Y. 

Section I 

Variation A except that an additional sentence is added just before para- 
graph 1, reading as follows: 

“In return for the network affiliation you will waive compensation for 22 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month.” 


Section II 

Paragraph 1: $1,100. 

Paragraph 2: 30 percent, 22 free hours. 
Section VI 

June 1, 1956. 

Mutual termination clause with 175 days advance written notice. 
Rider II 

KXLF-TV, Butte, Mont. 

Section I 

Variation C. 

Paragraph 3 (c) : Network assumes all costs for shipment of filmed programs. 
Section II 

Paragraph 1: Variation A, $100. 

Paragraph 2: Variation A, 25 percent. 
Section IIT 

Variation C. 
Section VI 

November 15, 1956. 

Mutual termination clause with 90 days advance written notice. 
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WWTY, Capiiiac, Micx. 

Section I 

Variation C. : 

Paragraph 1 (a): $75 per clock hour charge for sustainers. 
Section II 

Paragraph 1: Variation A, $250. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation Bb. 
Section VI 

September 15, 1956. 
Rider II hiss 

WCNY-TV, CARTHAGE-WATERTOWN, N. Y. 

Section I 

Variation A: Also, station agrees to waive 10 unit hours. 


Section IT 
Paragraph 2: $200; 30 percent, 10 free hours. 


Section IIT 
Variation B. 
Section VI 
Variation A. 
April 1, 1956. 
KCRG-TV, Cepar Rapips, Iowa 

Section II 

Paragraph 1: $350. 

Paragraph 2: 30 percent, 22 free hours. 
Section VI 

October 15, 1955. 
Rider II 

WCSC-TV, CHARLESTON, S. C. 

Section I 

Standard except that first two preliminary paragraphs read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense ar- 
range for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall not be the customer for the local loop 
and connection facilities between the local A. T. & T. testboard and your main 
studios and that each month you will bill us, and we will pay you for the use 
of these facilities when used for ABC live service an amount which shall have 
the same proportionate relationship to the total monthly cost of said facilities 
as the total amount of such live ABC programs carried by your station during the 
inonth bears to the total amount of live programs carried for all purposes includ- 
ing ABC. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you. you will waive compensation for 11 unit hours 
of our network commercial programs broadcast by your station during each calen- 
dar month.” 


Section IT 


Paragraph 1: $300. 
Paragraph 2: 30 percent, 11 free hours. 


Section III 
Variation B. 
Section VI 


April 1, 1956. 
Mutual termination clause with 6 months’ advance written notice. 
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Rider II 
WBTV, CHARLOTTE, N. C. 
Section I 


Variation A, except that the following additional sentence is added: 

“In return for the network affiliation, you will waive compensation for 1 unit 
hour of our network commercial programs broadcast by your station during 
each week.” 

Paragraph 1 (a) : No charge for live sustaining programs. 

Section II 

Paragraph 1: $1,000. 

Paragraph 2: 33% percent, 1 free hour per week. 
Section III 

Variation B. 


Section VI 
October 15, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


An additional agreement reads as follows: 

“It is further understood that the waiver of 1 unit hour per week will take 
effect upon the starting date of the Disneyland program on your station, which is 
scheduled on the ABC network Wednesday, 7:30 to 8:30 p. m., and shall run 
concurrently with the scheduling of the Disneyland program. It is further under- 
stood and agreed that this clause of this agreement may be terminated by either 
party upon not less than 28 days’ notice to the other party.” 


WDEF-TYV, CHATTANOOGA, TENN. 

Section I 

Variation A. 

Paragraph 1 (a): Live sustaining service at $100 per clock hour, plus the 
additional cost of cable charges. 
Section II 

Paragraph 1: Variation A, $500. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 


Section VI 


April 25, 1954. 

Mutual termination clause with 90 days’ advance written notice. 

Norr.—This contract having expired, station operates under informal working 
agreement. 


KFBC-TYV, CHEYENNE, Wyo. 
Section I 
Variation C, 


Section IT 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 25 percent. 
Section III 
No option time. 


Section VI 
Variation B. 
December 25, 1953. 
Mutual termination clause with 90 days’ advance written notice. 


WBKB, CuHrcaco, Itt. 
Section II 
Paragraph 1: $3,000. 
Paragraph 2: 30 percent, 22 free hours. 
Section VI 
October 1, 1953. 
Automatic renewal for successive 2-year periods, 
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Rider II 


Section I 

Variation A. 

The first three preliminary paragraphs are replaced by the following: 

“In order that your station may continue to serve the public interest, conven- 
ience, and necessity by broadcasting programs of high quality and character, we 
will, at our own expense, arrange for program transmission lines to be extended 
to the AT&T testboard in Chico, Calif. You agree to absorb all costs of program 
transmission between the AT&T testboard and your station, including switching 
charges. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 
The program service we are offering will be as follows:” 


Section IT 
Paragraph 1: Variation A, $225. 
Paragraph 2: Variation A, 30 percent for filmed programs; 15 percent for 
live programs, 
Section III 
Variation B. 
Local time. 
Section VI 


Variation A. 
June 21, 1956. 


KHSL-TV, CxHIco, Cary. 


WCPO-TV, CINCINNATI, OHIO 
Section II 
Network promises to pay station not more than 30 days after the close of each 
month. 
Paragraph 1: $1,200. 
Paragraph 2: 80 percent, 22 free hours. 


Section IV 


Deleted. 
(No cut-ins.) 


Section VI 
October 1, 1956. 


Rider II 

Additional agreement reads as follows: 

“It is mutually understood and agreed that during the period beginning at 
3 a.m., New York time, on the 1st day of October 1956, up to 3 a. m., New York 
time, on the 1st day of October 1957, you will waive compensation for 22 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month providing the total amount of commercial traffic of the 
American Broadcasting Co. offered to WCPO-TV is at least 100 unit hours per 
month. In the event that during this period the traffic falls below 100 unit hours 
per month, the 22 free hours will be reduced directly in the proportion the 
actual unit hours of commercial traffie offered to WCPO-TV bears to 100 unit 
hours.” 

WEWS, CLEVELAND, OHIO 
Section. II 

Network promises to pay station not more than 30 days after the close of each 
month. 

Paragraph 1: $2,000. 

Paragraph 2: 30 percent, 22 free hours. 


Section IV 


Deleted. 
(No cut-ins.) 


Section VI 
October 1, 1956. 
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Rider II 

Additional agreement reads as follows: 

“It is mutually understood and agreed that during the period beginning at 
3 a. m., New York time, on the Ist day of October 1956, up to 3 a. m., New York 
time. on the Ist day of October 1957, you will waive compensation for 22 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month providing the total amount of commercial traffic of the 
American Broadcasting Co. offered to WEWS is at least 100 unit hours per 
month. In the event that during this period the traffic falls below 100 unit hours 
per month, the 22 free hours will be reduced directly in the proportion the 
actual unit hours of commercial traffic offered to WEWS bears to 100 unit 
hours.” 

KKTY, CoLorapo Springs, Coro. 

Section I 

Variation A. 
Section II 

Paragraph 1: Variation A, $175. 

2aragraph 2: Variation 2, 30 percent. 


Section III 
No option time. 
Section VI 
Variation B. 
December 7, 1956. 
Mutual termination clause with 90 days’ advance written notice. 


KOMU-TV, CotumBIA, Mo. 
Section I 

Variation A. 

Initial paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T, & T. testboard in Kansas 
City, Mo. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 
The program service we are offering will be as follows :” 

Section II 

Paragraph 1: Variation A, $250. 

Paragraph 2: Variation A, 30 percent. 
Section IIT 

Variation D. 

Section VI 
Variation A. 
October 1, 1956. 


WIS-TV, Cotumsra, S. C. 
Section I 


Variation A. 

Paragraph 3 (c): Station’s liability for return shipment of films shall not 
exceed air express charges. 
Section IT 

Paragraph 1: Variation A, $400. 

Paragraph 2: Variation A, 30 percent. 
Section III 


Variation C. 
Option time applicable to live programs only. 
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Section IV 

Paragraph 4 replaced by following: 

“Payment for these announcement services will be as follows: 

“A, Cut-ins of 20 to 90 seconds in length, an amount equal to 20 percent of the 
applicable one time network hour rate. This charge contemplates the use of 
video (either live or filmed) plus audio. 

“B. For cut-ins of less than 20 seconds, an amount equal to 10 percent of the 
applicable one time network hour rate. 

“C. Where the cut-in consists of only audio or video and not both, the amount 
paid will be one-half of the rate which otherwise would apply under paragraphs A 
and B above.” 


Section VI 
January 24, 1956. 


Rider IT 
WRBL-TYV, Cotumsts, Ga. 
Section I 

Standard except first two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gener- 
ally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to the ABC affiliate station in Atlanta and/or 
Macon, Ga. You agree to install and maintain, at your expense, micro-wave 
relay system and to. pick up, off the air, either the ABC affiliated station in At- 
lanta and/or Macon signal for the purpose of retelecasting commercial programs 
for which you are ordered and any ABC sustaining or co-op programs which 
may be carried by the above stations. It is further agreed that your responsi- 
bility to maintain the above described microwave relay system shall continue so 
long as you have permissive authority from the FCC for the operation of such 
equipment. We will offer your station the first call for television broadcasting 
in the community in which those studios are located upon all our network 
television programs scheduled to be broadcast by a television station in that 
community.* 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 5 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month. 

“*Tt is understood and agreed that the first call provision in this contract does 
not become effective until May 1, 1956.” 


Section IT 


Paragraph 1: $350. 
Paragraph 2: 30 percent, 5 free hours. 


Section III 
Variation B. 


Section VI 


June 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


Rider IT 
WTVN-TV, Cotumsus, OuTI0 
Section I 


Standard except preliminary paragraph read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall be the customer for the local loop 
and connection facilities between the local A. T. & T. test board and your 
main studios. Effective 3 A. M. New York time on the 25th day of August 1955 
through the termination of this agreement, ABC shall be the customer for the 
local loop and connection facilities between the local A. T. & T. test board and 
your main studios. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all 
our network television programs scheduled to be broadcast by a television 





4812 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


station in that community. Effective on the 25th day of August 1955, through 
the termination date of the contract, your station will be compensated as 
follows: 

“You will waive compensation for 22 unit hours of our network commercial 
programs broadcast by your station during each calendar month. For all unit 
hours in excess of 22 unit hours, we will pay you at the rate of 30 percent of 
your average unit hour rate for the calendar month. This compensation 
formula will apply providing the total amount of commercial traffic of the 
American Broadcasting Co. offered to WIVN is at least 100 units hours per 
month. In the event the traffic level falls below 100 unit hours per month, the 
22 free hours will be reduced directly in the proportion the actual total unit 
hours of commercial traffic offered to WI VN bear to 100.” 

Paragraph 1 (c) reads as follows: 

It is understood that ABC will use its best efforts to arrange for the broad- 
east of all of its live network sustaining programs and live network sponsored 
programs by the station. If the station is unable, because of other contract 
obligations, to telecast a network sponsored program at the time of such pro- 
grams live telecast, ABC will use its best efforts to have the sponsor of such 
programs accept a substitute time which shall be acceptable to the station for 
the telecast of such program by the station by means of television transcription. 
If ABC is unable to arrange for such substitute time, ABC shall have the right 
to offer such program to another Columbus television station for live telecast, 
provided, however, that ABC agrees to furnish such program to the station 
at the end of the first 138-week cycle or at the end of any 13-week cycle thereafter 
upon 28 days’ advance written notice from the station prior to the end of 
any such 13-week cycle that the station has cleared live telecast time for 
such program.” 

Paragraph 3 (a): Deleted. 


Section II 
Paragraph 2: $900; 32 percent, 22 free hours (see section I). 
Paragraph 3 (a): Deleted. 
Paragraph 3 (c): Deleted. 
Following is added to paragraph 3: 


“ABC agrees that, except upon the written consent of the station, there will 
be no alteration in the gross card rate for which the station’s time shall be 
offered to commercial network sponsors (as set forth in the attached table).” 


Section VI 
November 22, 1956. 


Rider II 

Paragraph 3 is replaced by the following: 

“It is understood that contiguous rates will in no case be allowed in con- 
nection with sponsored programs which are not actually contiguous, nor shall 
contiguous rates be allowed for programs which are contiguous but which fall 
in different time classifications.” 

Additional agreement reads as follows: 

“It is understood that the station proposes to make concurrent arrangements 
with other program sources, network or film. The station will, other things 
being equal, endeavor to clear time for ABC under section I (c) of this contract, 
but notwithstanding any provisions of the contract of which this a rider, the 
station reserves the right of final decision to prefer programs offered by any 


other source.” 
KRIS-TV, Corpus Curisti, TEx. 


Section I 
Variation A. 
Section IT 
Paragraph 1: $300. 
Paragraph 2: 30 percent. 
Section III 
Variation D: Option time shared with NBC. 
Section VI 


Variation A. 
July 1, 1956. 
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WFAA-TYV, Da.ias, TEx. 
Section I 
Paragraph 1: Standard except 12 free hours are waived rather than the 


usual 22. 
Paragraph 2: Deleted. 


Section IT 

Paragraph 2: 33% percent, 12 free hours; $1,750 for programs broadcast by 
any other television station in the Dallas-Fort Worth area ; $1,300 for programs 
not broadcast by any other television station in the Dallas-Fort Worth area, 


Section IIT 

No option time. 

Paragraph 3 replaced by following: 

“You reserve the right to reject any network program for which you do not 
have time available on your station but you agree that once you have accepted 
one of our sponsored network programs and scheduled a time for its broadcast 
you will not, without our consent, change the time of that sponsored network 
program to accommodate another sponsored network or local program. However, 
because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or 
the broadcasting of which would in your opinion not be in the public interest 
or be less in the public interest than a program of outstanding national or local 
importance which you wish to substitute therefor, all in accordance with the 
provisions of the regulations of the Federal Communications Commission,” 


Section VI 
October 1, 1954. 


Rider II 
WDAN-TV, DANvitte, ILL. 
Aveust 31, 1953. 
NORTHWESTERN PUBLISHING Co., 
Danville, Ill., Television Station WDAN-TV. 


GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WDAN-TV. 


I, NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall have the right to the use of the local 
loop and connection facilities between the local A. T. & T. testboard and your 
main studios and that each month you will bill us and we will pay you an 
amount for the use of these facilities which shall have the same proportionate 
relationship to the total monthly cost of said facilities as the total amount of ABC 
live programs carried by your station during the month bears to the total 
amount of live programs carried from all networks including ABC. The pro- 
gram service we are offering will be as follows: 

It is hereby understood and agreed that you will reimburse us each month 
for the cost of all facilities, including local loops and connections and switching 
charges, required to feed ABC programs to your local testboard. 


1, Sustaining programs 

(a) The network sustaining programs (film recorded) which we will offer 
to you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any purpose other than sustaining 
broadcasting without our prior written consent. The charge to you for such 
sustaining programs will be $75 per clock hour prorated for shorter periods. 

(b) We will from time to time offer you film recorded programs identified 
as cooperative, spot sustaining and syndicated programs. You may carry the 
cooperative or spot sustaining programs on the same basis as regular sustaining 
programs or you may offer them for commercial sponsorship on the terms and 
conditions specified by us at the time such programs are offered to you. Syndi- 
cated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 


(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 
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(b) You agree to broadeast the network sponsored programs which you 
accept without interruption for local announcements of any kind unless;other- 


wise directed by us. 
3. General provisions relating to program service 

(a) The programs we will offer to you will be on film, and you agree to accept 
or reject each offer of a commercial program within 72 hours after receipt 
thereof. 

(b) We will endeavor to give you at least 28 days’ advance notice of the 
discontinuance of any scheduled series of network commercial programs, but 
it is understood that we shall be under no liability to you in the event we fail 
to do so. 

(c) The offering of film recorded programs is contingent upen our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of recorded programs will be shipped 
by us, shipping charges prepaid, and you agree to return to us or to forward 
to such television station as we designate, shipping charges prepaid, each print 
or copy received by you hereunder, together with the reels and containers 
furnished therewith. You will return all prints in the same condition as 
received by you, ordinary wear and tear excepted, immediately after a single 
TV broadcast thereof over your station unless otherwise specified by us. In the 
event you damage a print of any program which we deliver to you, you agree 
to pay the cost of replacing the complete print at the rate of $1.25 per minute 
of running time for the full length of the print. 

(@d) You agree to maintain for your station such licenses, including performing 
rights licenses, as now are or hereafter may be in general use by television 
stations and necessary for you to broadcast the TV programs which we furnish 
to you hereunder. 

II. NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission 
will permit, you hereby option to us the hours designated below as network 
optional time for the broadcasting of the network commercial programs which 
we furnish to you. 

Network optional time will be as follows: 


Weekdays and Sundays (local time): 
9:30 a. m. to 12:30 p. m. 
. Pp. m. to 6 p. m. 
: 30 p. m. to 10: 30 p. m. 
tee Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a 
network program which involves a special event of public interest or importance. 
3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest that a program of outstanding national or local im- 
portance which you wish to substitute therefor. all im accordance with the regu- 
lations of the Federal Communications Commissions. 


Il, CUT-IN ANNOUNCEMENT SERVICES 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 24 
hours in advance of the program on which the announcement is to be made. 

2. Hither simultaneously with the placing of such order by us, or as soon there- 
after as possible, we agree to supply you with the text of such announcements, 
or a recording of such announcements, or the film or slides, together with the 
necessary instructions as to the time and place in our network program during 
which we desire such announcements to be broadcast, and you agree to make 
such announcements, with or without local voice, in accordance with our in- 
structions. It is understood, of course, that you may refuse to broadcast any 
announcements, the broadcasting of which would not, in your opinion, be in the 
public interest, convenience and necessity. 

3. We may cancel any such order for announcements, without liability on our 
part, provided we do so upon not less than 24 hours’ notice to you, failing which 
we will pay you the compensation you would have received if the announce- 
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ment had continued as scheduled for 24 hours following receipt by you of such 
notice of cancellation. 

4. For each program during which these announcement services are per- 
formed, we agree to pay you 7% percent of your regular hourly station rate 
applicable to the hour at your station during which such program was scheduled 
to start. 

IV. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms pro- 
vided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of our 
failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

8. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted by 
you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or provileges granted 
to you under this agreement without our consent in writing. You agree that 
if you transfer your station license or sell or otherwise dispose of all or any of 
your assets without which you would be unable to perform this agreement, you 
will make such sale or assigment subject to the obligation on the part of the 
purchaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the same 
or any other provision. 

S. This agreement shall be considered in accordance with the laws of the State 
of New York. 

9. Any arrangment with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between 
us and any other station. 

10. It is understood and agreed that your station will have the status of a 
bonus station and as such will carry any of our network commercial programs 
which we desire to schedule thereon in accordance with the terms of this 
agreement, but that we shall be under no obligation to include your station on 
any scheduled network commercial program. 


Vv. TERM 


This agreement shall become effective at 3 a. m., New York time, on the 30th 
day of November 1954 and it shall continue until 3 a. m., New York time, on the 
380th day of November 1956. It is understood and agreed, however, that this 
agreement may be terminated by either party upon giving the other party 90 
days’ advance written notice of its intention so to do. This 90-day option to 
terminate may be put into effect at any time beginning with the acceptance date 

indicated below. 

' Tf, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 
Very sincerely yours, 
AMERICAN BROADCASTING COMPANY, 
A Division of American Broadcasting-Paramount Theatres, Inc., 
By Atrrep R. BECKMAN. 


Accepted this 14th day of October 1953. 


TELEVISION STATION WDAN-TY, 
By Rosert Buron, 
G. M. 
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WLWD, Dayron, OxI0 
Section I 


Variation A. 


Section II 

Paragraph 1: Variation A, $975. 

Paragraph 2: Variation A, 30 percent. 
Section IV 

Paragraph 4: Standard except for additional sentence as follows: 

“This compensation will apply to all cut-ins with the exception of those em- 
ploying the use of live cameras, in which case the compensation will be nego- 
tiated.” 

Section VI 

September 1, 1956. 

Mutual termination clause with 6 months’ advance written notice. 
Rider II 

WTVP, Decatur, ILL, 
Section II 

Paragraph 2: Variations B, $350; (a) first 25 hours, 2544 percent; (b) 380 per- 

cent more than 45 hours, 20 free hours. 
Section VI 
Mutual termination clause with 90 days’ advance written notice. 


Rider I 
Top figure (X), $2,950. 
Each step (Y), $147.50. 
Rider II 
KBTV, Denver, CoLo. 
Section I 
Standard except that 28 unit hours are waived rather than 22. 


Section II 

Paragraph 2: $600; 30 percent, 28 free hours, “in the event the cost to us [ABC] 
of the A. T. & T. facilities involved in our televising our network programs to 
your station should change at any time,” the free hours will be adjusted. 


Section IIT 

Local time. 
Section VI 

April 1, 1955. 
Rider II 

WXYZ, Detroit, Micx. 

Section II 

Paragraph 2: $2,200; 30 percent, 22 free hours. 


Section VI 
June 1, 1953. 


Rider II 
WTVY, Dornan, ALA. 


This contract deviates from the standard form in its entirety and reads as 


follows: 
OcTonerR 25, 1955. 
WTVY, INc., 
Dothan, Ala., Television Station WTVY. 

GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WTVY. 

We will offer you all ABC television network-sponsored programs for which 
advertisers may request broadcasting by your station, and you agree to broadcast 
the network-sponsored programs which you accept without interruption for local 
announcements of any kind unless otherwise directed by us. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4817 


It is understood that your station is not physically connected via A. T. & T. 
eable or microwave with the ABC network, and that programs will be made 
available to you on a nonconnected basis. 

For the broadcasting of television network-sponsored programs by your station, 
we will pay you a sum equal to 25 percent of the total gross amount billed to the 
advertisers by us at the rates for your station shown on the attached table “A.” 
Rate table “A” specifies the rate charged for your station prior to October 9, 1955. 
All advertisers using your station, or having placed their order for your station, 
prior to that date will receive the usual 6-month rate protection from October 9, 
1955. All advertisers ordering your station after October 9, 1955, will pay the 
rate as indicated on rate table “B,” attached hereto and made a part hereof. 

The network sustaining programs (on film) which we will offer to you may not 
be sold by your station for commercial sponsorship, or interrupted for commercial 
announcements, or used for any other purpose than sustaining broadcasting with- 
out our prior written consent. The charge to you for sustaining programs will be 
$100 per clock-hour prorated for shorter periods. 

We will from time to time offer you film-recorded programs identified as co- 
operative, spot sustaining, and syndicated. You may carry the cooperative or 
spot-sustaining programs at the charge quoted at the time of the offering, or you 
may offer them for commercial sponsorship on the terms and conditions specified 
by us at the times such programs were offered. Syndicated and/or sustaining 
pregrams on film may be broadcast only pursuant to the terms offered. 

It is mutually understood and agreed that both you and ABC shall give the 
other at least 28 days’ advance notice of the discontinuance of any scheduled 
series of network commercial programs. It is further understood and agreed 
that, if we fail to give you 28 days’ advance notice of discontinuance of any sched- 
uled series of network commercial programs, we will pay you the compensation 
you would have received if the series had continued for 28 days following the 
receipt by you of notice of discontinuance, except that you will not be entitled 
to compensation for any discontinued programs for which we substitute another 
network commercial program. 

The term of this agreement shall be from 3 a. m. New York time on the ist day 
of November 1955 to 3 a. m. New York time on the 1st day of November 1957. 
It is undérstood and agreed, however, that this agreement may be terminated 
by either party upon giving the other party 6 months’ advance written notice 
of its intention so to do. This 6-month option to terminate may be put into 
effect at any time beginning with the acceptance date indicated below. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Diwision of American Broadcasting-Paramount Theatres, Inc. 
By ALFRED R. BECKMAN, 
Director, Television Station Relations. 
Accepted this 26th day of October 1955. 
WTVY, Inc. 
TELEVISION STATION WTVY, 
By F. E. Bussy. 
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KDAL-TV, DvuLvuTH, MINN. 
Section I 
Variation B. 
Paragraph 3 (a): Last sentence omitted. 


Section II 
Paragraph 1: Variation A, $350. 
Paragraph 2: Variation A, 30 percent. 


Section IIT 
Variation B. 
Section VI 


July 19, 1956. : ‘ 
Mutual termination clause with 12 months’ advance written notice. 


Rider II 
WTVD, DurHaM, N. C. 
Section I 

Standard except for first two paragraphs, which are as follows: 

“In order that your station may continue to serve the public interest, conveni- 
ence, and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense ar- 
range for our programs to be delivered to your control board at your main studios. 
It is understood that ABC shall not be the customer for the local loop and connec- 
tion facilities between the local A. T. & T. testboard and your main studios and 
that each month you will bill us, and we will pay you for the use of these facilities 
when used for ABC live service, an amount which shall have the same propor- 
tionate relationship to the total monthly cost of said facilities as the total amount 
of such live ABC programs carried by your station during the month bears to 
the total amount of live programs carried for all purposes including ABC. We 
will offer your station the first call for television broadcasting in the community 
in which those studios are located upon all our network television programs 
scheduled to be broadcast by a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 12 unit hours 
of our network commercial programs broadcast by your station during each cal- 
endar month.” 


Section IT 
Paragraph 2: $550; 30 percent, 12 free hours. 


Section III ‘ 
Variation D. 


Section VI 


September 1, 1956. 
Mutual termination clause with 3 months’ advance written notice. 


Rider IT 


Section I 


Standard except for first two paragraphs, which are as follows: 

“It is hereby understood that you will maintain your own private relay system 
between your station and New York City, and that you will carry off the air the 
signals of WABC-TV at no expense to the American Broadcasting Co. or 
WABC-TV. It is further understood that you will order the necessary audio 
facilities and that you will bear the expense of these same facilities. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 12 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month.” 


Section IT 


Paragraph 2: $200. 
(a) First 33 hours above the waived 12 hours, 2714 percent. 
(b) For all hours above 45 hours, 30 percent. Twelve free hours. 


WGLY, Baston, Pa. 
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Section VI 


April 15, 1955. 
Mutual termination clause with 6 months advance written notice. 


Rider IT 


WEAU-TYV, Eav Crarre, WIs. 
Section I 


Variation D. 


Section II 


Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 25 percent. 


Section III 
Variation D. 


Section VI 


Variation B. 

December 6, 1955. 

Mutual termination clause with 90 days’ advance written notice. 

Additional agreement as follows: 

“Live commercial programs, f. o. b. the nearest ABC contract point with reg- 
ular compensation. 

“Live sustaining programs, f. o. b. the nearest ABC contract point with a pro- 
gram fee of $100 per clock-hour prorated for shorter periods. Live co-op or 
syndicated programs, f. 0. b. the nearest ABC contract point with a program fee 
of $100 per clock-hour prorated for shorter periods if carried sustaining; the 
offered co-op syndicated fee if sold commercially.” 


WSJV-TV, Exvxnarr, INp. 
Section IT 


Paragraph 2: $300; 30 percent, 22 free hours. 


Section VI 
Variation A. 


Rider I 
($2,600 top figure (X) ; $118.22 steps (Y).) 


WTVE, Erma, N. Y. 


This entire contract reads as follows: 
TELEVISION STATION WTVE. 


GENTLEMEN: We are proposing in this letter the following plan ef network 
cooperation between this company and your television station WTVE: 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, eon- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations we will offer your station the 
program service hereinafter described. You have advised us that your station 
proposes to rebroadcast ABC television programs telecast by station WARM-TV 
and that you will at your expense have these programs delivered to you by relay 
facilities between your station and WARM-TV. 

The program service we are offering will be as follows: 


J. Sustaining programs 


(a) We will offer you such network sustaining programs as are broadeast by 
WARM-TY. Said network sustaining programs which we may offer to you 
may not be sold by your station for commercial sponsorship or interrupted for 
commercial announcements or used for any purpose other than sustaining broad- 
casting without our prior written consent. 

(b) We may from time to time offer you programs identified: as cooperative, 
spot sustaining and syndicated programs which are broadcast by WARM-TV. 
You may carry these cooperative or spot sustaining programs on the same basis 
as regular sustaining programs or you may carry them on a commercially spon- 
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sored basis as broadcast by WARM-TV. Syndicated programs may be broad- 
east only pursuant to the terms offered. 


2, Commercial programs 

(a) We will offer you all ABC television network sponsored programs broad- 
cast by WARM-TV which advertisers may request broadcasting by your station. 

(b) You agree to broadeast the network sponsored programs which you aecept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 

8. General provisions relating to program service 

(a) We will endeavor to give you at least 28 days advance notice of any 
scheduled series of network commercial programs but it is understood that we 
shall be under no liability to you in the event we fail to do so. 

(b) you agree to maintain for your station such licenses including performing 
rights licenses as are now or hereafter may be in general use »y television 
stations and necessary for you to broadcast the television programs which we 
furnish you hereunder. 


Il, NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 


to you. 
Network optional time will be as follows: 


Weekdays and Sundays (New York City time) : 
9:30 a. m. to 12:30 p. m. 
3 to 6 p. m. 
7:30 to 10: 30 p. m. 


2. Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a 
network program which involves a special event of public interest or importance. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or 
the broadcasting of which would in your opinion not be in the public interest 
or be less in the public interest than a program of oustanding national or local 
importance which you wish to substitute therefor, all in accordance with the 
regulations of the Federal Communications Commission. 


Iv. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms pro- 
vided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of our 
failure to deliver, or your failure to broadcast, any or all programs due to: (1) 
failure of facilities, (2) labor disputes, or (3) causes beyond the control of the 
party so failing to deliver or to broadcast. 

3. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted 
by you, we may terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license, or sell, or otherwise dispose of all or any of 
your assets, without which you would be unable to perform this agreement, you 
will make such sale or assignment subject to the obligation on the part of the 
purchaser to assume and perform this agreement, if we so elect. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been broadcast on our network. 


77632—57—pt. 2, v. 3——11 
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7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the 
same or any other provision. 

8. This agreement shall be construed in accordance with the laws of the 
State of New York. 

9. This agreement contains the entire understanding between us and cannot 
be orally modified. 

10. It is understood that your station will rebroadcast all of our network 
programs which we or our advertisers desire to schedule on WARM-TY in ac. 
cordance with the terms of this agreement but we shall be under no obligation 
to schedule any network program on your station. In no event shall we, our 
advertisers or their advertising agencies be obligated to pay any compensation 
to your station for telecasting any of our programs. 


Vv. TERMS 


(To coincide with WARM-TV except for 90 days instead of 6 months can- 
cellation clause.) 

This agreement shall become effective at 3 a. m., New. York time, on the Ist 
day of March 1956, and it shall continue until 3 a. m., New York time, on the 
1st day of March 1958, except that either party may terminate this agreement 
at any time by giving 90 days written notice to the other. 

If, after examination, you find that the arrangement herein proposed is satis. 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting Paramount Theatre, Inc. 
By ALFRED R. BECKMAN, 
Director, Television Stations Relations. 


Accepted this Ist day of January 1956. 
JoHN §S. Booru and THompson X. CASSEL, 
Doing Business as Elmira Television. 
TELEVISION STATION WTVE, 
By Joun §8. Booru. 


KROD-TYV, Ex Paso, TEx. 
Section I 
Variation C. 


Section II 


Paragraph 1: Variation A, $350. 
Paragraph 2: Variation A, 25 percent. 


Section III 
No option time. 


Section VI 


Variation B. 

April 15, 1954. 

Mutual termination agreement with 90 days’ advance written notice. 
Terminates January 1, 1956, but continues on per program arrangement. 


KGEO-TV, En1p, OKLA. 
Section I 

Standard, except first paragraph: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard in Enid, 
Okla. It is understood that you will be the customer for the local loop 
and connection facilities between the local A. T. & T. testboard and your main 
studios, and that each month you will bill us, and we will pay you for the use 
of these facilities when used for ABC live programs carried by your station 
during the month bears to the total amount of live programs carried for all 
purposes including ABC. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all our 
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network television programs scheduled to be broadcast by a television station in 
that community.” 
Thirty-seven free hours are waived. 


Section II 
Paragraph 2: $150; 30 percent, 37 free hours. 


Section VI 
June 1, 1956. 


Rider I 
$2,775 top figure (x) ; $75 steps (y). 


Rider II 
WICU, Enrtr, Pa. 


Section I 
Variation A. 
Section II 


Paragraph 1: Variation A, $600. 
Paragraph 2: 30 percent first 20 hours; 33144 percent next 40 hours; 35 per- 
cent more than 60 hours. 


Section IIT 
Variation D. 

Section VI 
Variation A. 


June 15, 1955. 

WSEB, Erte, Pa. 
Section I 

Variation B, except preliminary paragraph, which is as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the testboard of the A. T. & T. 
in Erie, Pa. It is understood that your station shall be the customer of the 
local loop and connection facilities between the local A. T. & T. testboard and 
your main studios. The program service we are offering will be as follows :” 


Section II 
Paragraph 1: Variation A, $250. 
Paragraph 2: Variation A, 30 percent. 
Section VI 
June 1, 1955: Variation A. 


KIEM-TV—Evreka, CAtLir. 

Section I 

Variation C. 
Section IT 

Paragraph 1: Variation A, $150. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation C. 
Section IV 

Paragraph 4: 15 percent of hourly rate payment. 
Section VI 


Variation B. 
February 22, 1954. 
Mutual termination clause with 6 months advance written notice. 


WTVW, EVANSVILLE, IND. 
Section I 
Standard except first paragraph, which reads as follows: 
“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
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generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard at Nash- 
ville, Tenn. It is understood that your station shall be the customer of record 
for the facilities from Nashville, Tenn., to your control board at your main 
studios, including local loops and connections, and that you will pay all costs 
for these facilities. We will offer your station the first call for television broad- 
casting in the community in which those studios are located upon all our network 
television programs scheduled to be broadcast by a television station in that 
community.” 


Section II 


Paragraph 1: Variation A, $350. 
Paragraph 2: Variation A, 30 percent. 


Section VI 


This section signed on February 25, 1956, reads as follows: 

“This agreement shall become effective on the 1st day of commercial operation 
of station WTVW, on which ABC television network programs are tetevised 
by WTVW on an interconnected basis, and it shall continue until 3 a. m., 
New York time, on the date 2 years following such day. It is understood and 
agreed, however, that this agreement may be terminated at any time by either 
party upon giving the other party 6 months’ written notice of its ihtention so to 
do. If station WTVW is not televising ABC television network programs on 
an interconnected basis by January 1, 1957, this agreement shall automatically 
become null and void and of no force or effect. 

“If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us.” 


Rider II 


An additional agreement reads as follows: 
AvueustT 22, 1956. 
EVANSVILLE TELEVISION ING., 
Evaneville, Ind., Television Station WTVW. 


GENTLEMEN : This letter when signed by you will amend the provisions of sec- 
tion VI of the agreement between us dated July 24, 1956, to make said agreement 
become effective August 21, 1956. 

However, if Station WTVW is not televising ABC television network programs 
on an interconnected basis, as provided in section I of said agreement by January 
1, 1957, said agreement and this amendment shall automatically terminate. 

Notwithstanding the provisions of paragraph 2 of section II the rate of compen- 
sation for the broadcasting of television network sponsored programs shall be 
25 percent instead of 30 percent until such time as your station is televising 
our commercial programs on an interconnected basis as provided in section I of 
said agreement. 

It is specifically understood that the provisions of section I of said agreement 
relating to first call on our television network programs shall not become efféctive 
until November 25, 1956, or the date on which your station becomes interconnected 
in accordance with the provisions of section I of said agreement, whichever 
shall be later. 

Except as provided herein, all provisions of the agreement dated July 24, 1956, 
shall remain in effect. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting-Paramount Theatres, Inc. 
By Atrrep R. BecKMAN, 
Director, Television Station Relations. 


Accepted this 27th day of August 1956. 
EVANSVILLE TELEVISION INC., 
Evansville, Ind. 
By Rex ScuHepp, President. 


KFAR-TV, FaArRBANKS, ALASKA 
Section I 
Variation C. 
Paragraph 3 (c): Seeond sentence replaced by: 
“We will deliver kinescopes and films to the offices of Charles Lawson, 2330 
3d Avenue, Seattle, Wash., at your expense and you will, in turn, pay for trans- 
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portation of the films and kinescopes from Seattle to stations KDNI-TV, An- 
chorage,-and KFAR-TV, who will, in turn, forward these films and kinescopes to 
such television stations as we designate.” 


Section II 
Paragraph 1: Variation A, $50. 
Paragraph 2: Variation A, 15 percent. 
Section III 
No option time. 
Section VI 
Variation B. 
April 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


WDAY-TYV, Faroo, N. Dax. 
Section I 
Variation D. 


Section II 


-aragraph 1: Variation A, $400. 

Paragraph 2: Variation A, $75 plus 30 percent of remainder. 
Section III 

Variation C. 

Section VI 
Variation A. 
May 22, 1955. 
WFLB-TYV, Fayervrevitie, N. C. 
Section I 

Variation D: Following added to preliminary paragraph: 

“In return for the network affiliation, you will waive compensation for 1 
unit hour of our network commercial programs broadcast by your station 
during each week.” 

Paragraph 2 (a): “On a noninterconnected basis” added to end of sentence. 

Paragraph 3 (¢c): Station to pay for all shipment of films in each direction. 


Section II 

Paragraph 2: $50 ; 30 percent, 1 free hour per week. 
Section III 

Variation EB. 


Section VI 


Variation A. 
February 1, 1956. 


Rider II 


Additional agreements are as follows: 

“In the event your station is ordered for an ABC network commercial pro- 
gram for which the sponsor has also ordered station WIVD, Durham, N. C., 
and said station agrees to telecast this program, we will agree, until further 
notice, to grant WTVD the right to authorize you to pickup the WTVD signal 
for the purpose of retelecasting over your station; except in cases where your 
station retelecasts the signal of WTVD as hereinabove provided, your station 
will have the status of a nonconnected affiliate of this network.” 

“It is understood and agreed that special kinescopes of film will not be 
produced for the purpose of programing WFLB-TV. Whenever possible, films 
or kinescope will be forwarded to the station for telecasting after the normal 
bicycle routing of the particular film or kinescope.” 


WBTW, Frorence, S. C. 
Section I 


Variation C, except following is added : 

“In return for the network affiliation, you will waive compensation for 1 
unit hour of our network commercial programs broadcast by your station 
during each week.” 
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Section II 
Paragraph 2: $350 ; 30 percent, 1 hour per week. 


Section IIT 
Variation B. 


Section VI 
Variation B. 
October 2, 1956. 
Mutual termination clause with 90 days’ advance written notice. 


WITV, Fort LAUDERDALE, FLA. 
Section I 

Standard except first two paragraphs as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our Own expense 
arrange for our programs to be delivered to the A. T. & T. testboard in Holly- 
wood, Fla. It is understood that ABC shall not be the customer for the local 
loops and connection facilities between the local A. T. & T. testboard and your 
control board, and that you will make these loops and connections available for 
all ABC programs at no cost to ABC. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 24 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section II 

Paragraph 2: $350. 

“For all unit hours in excess of the first 24 unit hours each calendar month, 
the station compensation will be at the rate of 30 percent of your average unit 
hour rate for that month. We will pay to you 50 percent of the total compen- 
sation due your station and credit the remaining 50 percent to your account of 
moneys due us. At such time that this account has been liquidated, we will 
then remit to you 100 percent of the station compensation, computed as outlined 
above, due you for each calendar month.” 

Section VI 

Variation B. 

August 1, 1956. 

Mutual termination clause with 6 months’ advance written notice. 

Rider II 
WINK-TYV, Fort Myers, Fa. 
Section I 
Variation C. 


Section IT 
Paragraph 1: Variation A, $50. 
Paragraph 2: Variation A, 30 percent. 
Section VI 


Variation B. 
August 1, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
KFSA-TYV, Forr Smirn, ARK. 
Section I 


Variation D. 


Section IT 


Paragraph 1: Variation A, $120. 
Paragraph 2: Variation A, 25 percent. 


Section III 
No option time. 
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Section VI 
Variation A, 
July 7, 1956. 


Rider II 
WBAP-TYV, Fort Worth, Trex. 
Section I 
Standard except 12 unit hours are waived rather than 22. 
Paragraph 2 (a) deleted. 


Section II 

Paragraph 2: $1,750; for programs that are also broadcast by a television 
station in the Fort Worth-Dallas area ; $1,300 for programs that are not broadcast 
by any other television station in the Fort Worth-Dallas area; 33% percent, 
12 free hours. 

Section III 

Variation D. 

Paragraph 3: 

“You reserve the right to reject any network program for which you do not 
have time available on your station but you agree that once you have accepted 
one of our sponsored network programs and scheduled a time for its broadcast 
you will not, without our consent, change the time of that sponsored network 
program to accommodate another sponsored network or local program. How- 
ever, because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local impor- 
tance which you wish to substitute therefor, all in accordance with the provisions 
of the regulations of the Federal Communications Commission.” 


Section VI 
October 1, 1956. 
Rider II 
KJEO-TV, Fresno, CALir. 
Section IT 
Paragraph 2: $400; 30 percent, 22 free hours. 


Section IIT 
Local time. 


Section VI 


May 15, 1955. 
Mutual termination clause with 12 months’ advance written notice. 


WOOD-TYV, Granp Rapips, MicH. 

Se ction I 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gener- 
ally beyond the reach of individual stations. We will at our own expense arrange 
for our programs to be delivered to A. T. & T. testroom, South Bend, Ind. We 
will offer your station the first eall for television broadcasting in the community 
in which those studios are located. upon all our network television programs 
scheduled to be broadcast by a television station in that community. The 
program service we are offering will be as follows :” 

Paragraph 1 (a): Live sustaining programs to be available at no charge, f, o. b. 
South Bend, A. T. & T. testroom. 

Paragraph 1 (b): Live co-op programs to be available f. o. b. South Bend 
A, T. & T. testroom. 


Section IT 


Paragraph 1: Variation A, $1,000. 
Paragraph 2: Variation A, 30 percent filmed, 40 percent live. 


Section III 
Variation D. 
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Section VI 


October 19, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


KFBB-TV, Great Fatis, Mont. 
Section I 
Variation C. 
Section II 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 30 percent. 


Section IIT 
Variation B. 


Section IV 
Paragraph 4: 15 percent of hourly rate. 


Section VI 
Variation B. 
November 25, 1954. 
Mutual termination clause with 90 days’ advance written notice. 


WFRYV-TV, Green Bay, WIs. 
Section I 

Variation C except first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, conve- 
nience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense ar- 
range for our programs to be delivered to the A. T. & T. testboard at Milwaukee, 
Wis. It is understood that your station shall be the customer of record for the 
facilities from Milwaukee, Wis., to your control board at your main studios, in- 
cluding local loops and connections, and that you agree to pay up to $2,500 each 
month to cover these facilities if we request, or need you to do so. You further 
agree to pay up to $6,400 each month, if necessary, to cover the cost of these 
facilities, provided the cost does not exceed by more than $1,000, your gross com- 
pensation per month. We will offer your station the first call for television broad- 
casting in the community in which your studios are located upon all our network 
television programs scheduled to be broadcast by a television station in that 
community. The program service we are offering will be as follows:” 


Section IT 


Paragraph 1: Variation A, $350. 

Paragraph 2: Variation A, 30 percent. 
Section VI 

Reads as follows: 

“This agreement shall become effective at 3 a. m., New York time on the 95th 
day from the written acceptance date of the station as indicated below, or on the 
effective date of the start of commercial operations of the station, whichever is 
later, and it shall continue until 3 a. m. New York time on January 1, 1957. It is 
understood and agreed, however, that this agreement may be terminated by either 
party upon giving the other party 6 months’ advance written notice of its inten- 
tion to do so. 

“Tt is understood and agreed that this contract will be amended to show the 
actual term of the contract by dates as soon as the effective date is determined 
through the method as shown above. 

“If, after examination, you find that the arrangement herein proposed is 
satisfactory to you, please indicate your acceptance on the copy of this letter 
enclosed for that purpose and return that copy to us.” 


Rider II 
WFMY-TV, Greensporo, N. C. 
Section I 
Variation B. 
Section IT 


Paragraph 1: Variation A, $825. 
Paragraph 2: Variation A, 30 percent. 
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Section IIT 

No option time. 

Additional paragraphs read as follows: 

“1, No network optional time is specified. 

“2. You reserve the right to reject any network program for which you do not 
have time-available on your station but you agree that once you have accepted one 
of our sponsored network programs and scheduled a time for its broadcast you 
will continue carrying such programs in the same time period in continuing 
13-week cycles unless notice of cancellation to be effective at the end of a cycle 
is given us no later than 28 days prior to the end of such cycle.” 


Section IV 

Paragraph 4: 10 percent of hourly rate. 
Section VI 

Variation A. 

September 30, 1955. 
Rider IT 

WNCT, GREENVILLE, N. C. 

Section I 

Standard except 11 unit hours are waived. 
Seetion IT 

Paragraph 2: $350; 30 percent, 11 free hours. 
Section IdI 

Variation L. 
Section VI 

September 1, 1955. 

Mutual termination clause with 6 months’ advance written notice. 


Rider II 
KGBT-TYV, HARLINGEN, TEx. 

Section I 

Variation C. 
Section IT 

Paragraph 1: Variation A, $250. Class B rate includes Monday to Friday, 
5 to 6 p. m. 

Paragraph 2: Variation A, 30 percent. 
Seetion III 

Variation B. 


Section VI 


Variation B. 
November 1, 1953. 
Automatically renewed if no notice is given within 5 months of expiration date. 


WTPA, Harrissure, Pa. 
Section II 
Paragraph 2: $300; 30 percent, 22 free hours. 
Section VI 
Variation A. 
September 19, 1956. 


Rider IT 
WSVA-TV, HARRISONBURG. Va. 
Section I 


Variation C. 
Section II 
Paragraph 1: Variation A, $200. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
Variation E. 
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Section VI 

Variation B. 

March 1, 1956. 

Mutual termination clause with 90 days’ advance written notice. 

Additional agreement reads as follows: 

“Notwithstanding any provisions set forth hereinabove the station shall have 
the right to refuse to telecast any program at a time during which the station 
is already obligated to telecast a network sponsored program of another network 
organization.” 

WDAM-TYV, Harriessure, Miss. 
Section I 

Variation D. 

Paragraph 8 (c). 

“ce. The offering of film recorded programs is contingent upon our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of commercial recorded programs will be 
shipped by us, shipping charges prepaid, prints of recorded sustaining programs 
will be shipped by us, shipping charges collect, and you agree to return to us or 
to forward to such television station as we designate, shipping charges prepaid, 
each print or copy received by you hereunder, together with the reels and con- 
tainers furnished therewith. You will return all prints in the same condition 
as received by you, ordinary wear and tear excepted, immediately after a single 
TV broadcast thereof over your station unless otherwise specified by us. In the 
event you damage a print of any program which we deliver to you, you agree to 
pay the cost of replacing the complete print at the rate of $1.25 per minute of 
running time for the full length of the print.” 


Section II 
Paragraph 1: Variation A, $100. 
Paragraph 2: Variation A, 25 percent. 
Section IIT 
Variation E. 
Section VI 
Variation B. 


June 9, 1956. 
Mutual termination clause with 90 days’ advance written notice. 


Rider II 
KLRJ-TV, Henperson, Las VecAs, NEV. 


Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in Los 
Angeles, Calif. It is understood that ABC shall not be the customer for the 
circuits from the Los Angeles A. T, & T. test board to the A. T. & T. test board in 
Las Vegas, or the local loops and connections between the A. T. & T. test board 
in Las Vegas and your control board, and that you will make these circuits and 
loops and connections available for all ABC programs at no cost to ABC.” 

Paragraph 1 (a): No charge for live sustaining programs. 


Section. II 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 25 percent. 


Section ITT 
No option time. 
Section VI 
August 15, 1955. 
Mutual termination clause with 6 months’ advance written notice. 
{ 
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Rider II 
KULA-TV, Honotutu, T. H. 
Section I 
Variation C. 
Paragraph 1 (a) : $75 plus “your station will assume the shipping cost for such 
programs as you order, both to and from your station.” 


Section IT 
Paragraph 1: Variation A, $200; class B rate includes Monday-Friday, 5 to 6 


. Mm. 
Paragraph 2: Variation A, 25 percent. 


Section III 
No option time. 


Section VI 
Variation B. 


March 1, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


KTRK-TV, Houston, Tex. 
Section I 
Standard except 25 unit hours are waived. 


Section IT 
Paragraph 2: $900; 30 percent, 25 free hours. 


Section VI 


November 13, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


Rider II 
WHTN-TV, HuntTrineaton, W. Va. 
Section I 

Standard except first paragraph reads as follows: 

“It is hereby understood that effective April 1, 1956, we shall at our own ex- 
pense arrange for our programs to be delivered to the A. T. & T. test board in 
Columbus, Ohio, and that station WHTN-TV shall become the customer of record 
for the long-line facility, between the A. T. & T. test board in Columbus, Ohio, 
and the A. T. & T. test board in Huntington, W. Va. It is further understood 
that each month you will bill us your out-of-pocket costs for this facility and 
we will pay you for the use of said facility. 

“It is further agreed that upon 30 days’ notice ABC shall have the right to 
become the customer for said facility.” 


Section II 
Paragraph 2: $450; 30 percent, 22 free hours. 
Section VI 


September 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


Rider I 
$3,520 top figure (X) ; $160 steps (Y). 
Rider II 


Additional agreement reads as follows: 

“In the event connecting facilities are ordered for service to your station and 
you do not use such facilities because of a delay of the commencement of your 
Station’s operations, or failure to operate your station, or failure to use such 
facilities, or discontinuance of the use of such facilities, or for any other reason, 
you agree to assume any and all financial responsibility to the American Tele- 
phone & Telegraph Company or other carrier and to pay such company any 
charges for these facilities from the availability date of connected service until 
you commence or recommence use of same facilities. Such commencement or 
recommencement of use of the facilities shall not be construed to terminate your 
obligation with regard to the facilities for any such period of nonuse.” 
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KID-TV, IpAno FAtts, IpaHo 
Section I 


Variation C. 


Section II 
Paragraph 1: Variation A, $150, class B; rate includes Monday to Friday, 5 to 
p. m. 
Paragraph 2: Variation A, 25 percent. 
Section III 
Variation B. 


Section VI 
Variation B. 
May 23, 1954. 
Mutual termination clause with 90 days’ advance written notice. 


WJTV, Jackson, Miss. 
Section I 

Standard except first two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in Jackson, 
Miss. It is understood that you shall be the customer for the local loop and 
connection facilities between the local A. T. & T. test board and your main 
studios. 3 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 6 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section IT 
Paragraph 2: $300; 30 percent, 6 free hours. 


Section IIT 
No option time. 


Section VI 

June 1, 1955. 

WLBT, Jackson, MIss. 
Section I 

Variation A except first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in Jackson, 
Miss. It is understood that ABC shall have the right to the use of the local 
loop and connection facilities between the local A. T. & T. test board and your 
main studios.” 


Section IT 
Paragraph 1: Variation A, $375. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
Variation D. 


Section VI 
Variation A. 
March 15, 1956. 
Terminates June 1, 1957. 


Rider II 
WJHP-TV, JACKSONVILLE, FLA. 
Section I 
Standard except first two paragraphs read as follows: 
“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
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generally beyond the reach of individual stations, we will at our own expense 
arrange for Our programs to be delivered to the A. T. & T. test board in Jackson- 
ville, Fla. It is understood that ABC shall not be the customer for the local 
loops and connection facilities between the local A. T. & T. test board and your 
control board, and that you will make these loops and connections available for 
all ABC programs at no cost to ABC. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 5 unit hours 
of our network commercial programs broadcast by your station during each cal- 
endar month.” 


Section II 

Paragraph 2: $325; 30 percent, 5 free hours. 
Section III 

Variation D. 
Section VI 

Variation A. 

August 1, 1955. 


Rider II 


WMBR-TYV, JacKSONVILLE, FLA. 
Section I 
Variation A. 
Paragraph 1 (a): No charge for live sustaining programs. 


Section II 
Paragraph 1: Variation A, $700. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
No option time. 


Section VI 


August 2, 1956. 
Mutual termination clause with 3 months’ advance written notice. 


KRCG, Jerrerson Ciry, Mo. 
Section I 

Variation A; First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in St. 
Louis, Mo... We:will.offer your station the first.call for television broadcasting 
in the community in which those studios are located upon all our network tele- 
vision programs. scheduled to be broadcast by a television station in that com 
inunity. The program service we are offering will be as follows :” 


Section II 

Paragraph 1: Variation A, $250. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation B. 
Section VI 

October 1, 1956. 

Mutual termination clause with 3 months’ advance written notice. 
Rider II 

WJHL-TV, JoHnson City, TENN. 

Section J 
, “oa There is no waiver of any unit hours and first paragraph reads as 
OLlOWS: 

“In order that your station may continue to serve the public interest, con- 


venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
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arrange for our network commercial programs to be delivered to the A. T. & T, 
test board at Johnson City, Tenn. It is understood that you shall be the customer 
for the local loop connection facilities between the local A. T. & T. test board 
and your main studios. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all our 
network television programs scheduled to be broadcast by a television station in 


that community.” 
Paragraph 1 (a): Live sustaining programs will be made available f. o. b, 
nearest ABC-TV point of full interconnected service. 


Section II 

Paragraph 1: Variation A, $300; class B rate includes Monday to Friday, 
5 to 6 p. m. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation B. 


Section IV 
June 6, 1955. 
Rider II 
WKZO-TV, KaLamazoo, MICH. 
Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testroom, South 
Bend, Ind. We will offer your station the first call for television broadcasting 
in the comunity in which those studios are located upon all our network tele- 
vision programs scheduled to be broadcast by a television station in that com- 
munity. The program service we are offering will be as follows:” 

Paragraph 1 (a) : Live sustaining programs to be avilable at no charge f. o. b., 


South Bend A. T. & T. testroom. 
Paragraph 1 (b): Live co-op programs to be available f. 0. b. South Bend 


A. T. & T. testroom. 
Section IT 

Paragraph 1: Variation A, $1,000. 

Paragraph 2: Variation A, 30 percent for film programs, 40 percent for live 
programs, 


Section III 
No option time. 
Section VI 
November 15, 1956. 
Mutual termination clause with 6 months’ advance written notice, 


KMBC-TYV, Kansas Crry, Mo. 
Section I 

Standard except there is no waiver. 

Paragraph 1 (a) : $75 charge for film sustaining programs. 

Paragraph 3 (b) : First sentence deleted. 

Section II 

Paragraph 2: $1,200, 30 percent, 22 free hours. 
Section IV 

Paragraph 4: Replaced by following: 

“For each program during which these announcement services are performed, 
~we agree to pay you for each cut-in a sum equal to your national spot rate as 
listed in the then current standard rate and data service. In addition we agree 
to reimburse you for such union charges as may be applicable for this service.” 


Section VI 
September 28, 1955. 
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Rider II 
KHOL-TV, KEARNEY, NEBR. 
Section I 

Variation D except first paragraph: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will arrange for our pro- 
grams to be delivered to the A. T. & T control at Axtel, Nebr. We will offer your 
station the first call for television broadcasting in the community in which 
those studios are located upon all our network television programs scheduled to 
be broadcast by a television station in that community. The program service 
we are offering will be as follows :” 

Section IT 

Paragraph 1: Variation A, $200. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation B. 

Section VI 

Variation A. 

August 19, 1956. 

Additional agreement : 

“It is understood and agreed that you will reimburse us each month in the 
emount of $500 for facilities costs incurred by ABC to enable us to deliver our 
programs to your station.” 

WTVK, KNoxviL_e, TENN. 
Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test in your city. 
It is understood that ABC shall have the right to the use of the local loop and 
connection facilities between the local A. T. & T. test board and your main 
studios. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network tele- 
vision programs scheduled to be broadcast by a television station in that 
community. The program service we are offering will be as follows: In return 
for the network affiliation you will waive compensation for 22 unit hours of 
our network commercial programs by your station during each calendar month.” 


Section IT 
Paragraph 2: $300, 30 percent, 22 free hours. 
Section VI 
September 13, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
WKBT, La Crosse, WIS. 

Section I 

Variation C. 
Section II 

Paragraph 1: Variation A, $250. 

Paragraph 2: Variation A, 30 percent. 
Section IIT 

No option time. 
Section VI 

October 1, 1955. 
Rider II 

KPLC-TV, LAKe CHARLES, LA. 

Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
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generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in New 
Orleans. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 
The program service we are offering will be as follows:” 


Section II 


Paragraph 1: Variation A, $160. 
Paragraph 2: Variation A, 30 percent. 


Section IIT 


No option time. 
Section VI 

Variation A. 

December 1, 1956. 

WJIM-TV—LANSING, MIcH. 
Section I 

Variation A: First paragraph reads as follows: 

“We will offer your station the first call for television broadcasting in the com- 
munity in which those studios are located upon all our network television pro- 
grams scheduled to be broadcast by a television station in that community. The 
program service we are offering will be as follows:” 

Paragraph 1 (a): Live sustaining programs will be made available to you 
at the A. T. & T. Testroom in Detroit, Mich., at no charge. 

Paragraph 2 (a) replaced by: 

“We will offer you first call on all ABC television network sponsored pro- 
grams for which advertised orders your city.” 

Paragraph 3 (c): Network assumes all shipping expense for films. 


Section II 
Paragraph 1: Variation A, $775. 
Paragraph 2: Variation A, 30 percent. 


Section III 
No option time. 


Section VI 

January 31, 1956. 

Additional agreement reads as follows: 

In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. 

1. It is understood and agreed that for purposes of this agreement such cost 
of the audio and video relay service you are furnishing for use by the networks. 
shall be established at $5,220.63 per month. This will be allocated to all net- 
works furnishing programs to your station onthe following basis: the monthly 
cost of $5,220.63 will be divided by the total number of minutes of all network 
programs broadcast over the relay each month. You will bill and collect from 
each of the networks their pro rata share of such cost (number of minutes at 
the computed charge per minute) and you will bill us for our pro rata share 
of the total network use made of the relay. You agree to furnish to us along 
with the statement of our share of the cost a statement showing the number 
of minutes used by the other networks. We agree to pay to you our share of 
such cost within 30 days after receipt of the statement specified herein. 

2. It is further understood that ABC shall have the right to use of the local 
loop and connection facilities between the local A. T. & T. test board and your 
main studios and that each month you will bill us and we will pay an amount 
for the use of these facilities which shall have the same proportionate relation- 
ship to the total monthly cost of said facilities as the total amount of ABC live 
programs carried by your station during the month bears to the total amount 
of live programs carried from all networks including ABC. 
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KSWO-TYV, Lawton, OKLA. 
Section I 

Standard except first two paragraphs: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard at Lawton, 
Okla. It is understood that you shall be the customer for the local loop and 
connection facilities between the local A. T. & T. testboard and your main 
studios. We will offer your station the first call for television broadcasting 
in the community in which those studios are located upon all our network tele- 
vision programs scheduled to be broadcast by a television station in that 
community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will reimburse us $1,200 per month.” 


Section II 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 30 percent. 


Section III 
Variation A. 


Section VI 
June 1, 1955 ; terminates June 1, 1957. 


Rider IT 

Additional agreement reads as follows: 

In the event connecting facilities are ordered for service to your station and 
you do not use such facilities beeause of a delay of the commencement of your 
station’s operations, or failure to operate your station, or failure to use such 
facilities, or discontinuance of the use of such facilities, or for any other reason, 
you agree to assume any and all financial responsibility to the American Tele- 
phone & Telegraph Co. or other carrier and to pay such company any charges 
for these facilities from the availability date of connected service until you 
commence or recommence use of same facilities. Such commencement or recom- 
mencement. of use of the facilities shall not be construed to terminate your 
obligation with regard to the facilities for any such period of nonuse. 


WLEX-TV, LexineTon, Ky. 
Section I 

Variation A except that first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the testboard of the A. T. & T. in 
Louisville or the nearest ABC point of broadcast. We will offer your station 
the first call for television broadcasting in the community in which those studios 
are located upon all our network television program scheduled to be broadcast 
by a television station in that community. The program service we are offering 
will be as follows :” 

Paragraph 1 (a) : $25 per clock hour for live sustaining programs, prorated for 
shorter periods. 


Section IT 

Paragraph 1: Variation A, $150. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation C: Station is not obligated to broadcast any program at a time during 
which the station is already obligated to broadcast the program of another nature. 
Section VI 


Variation A. 
January 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


77632—57—pt. 2, v. 3 12 
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WIMA-TV, Lima, OnTIO 

Section I 

Variation A. 
Section II 

Paragraph 1: Variation A, $150. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 


Section VI 


Variation A, 
November 1, 1956. 


Rider II 

Additional agreement reads as follows: 

“It is understood that there are in existence A. T. & T. facilities making it 
possible to feed your station live television programs scheduled on the ABC 
television network. It is hereby agreed that such programs will be made avail- 
able to your station as follows: 

“Live commercial programs: F. 0. b. the nearest ABU point with regular com- 
pensation. 

“Live sustaining programs: F. o. b. the nearest ABC point with a program fee 
of $100 per clock hour prorated for shorter periods. 

“Live co-op or syndicated programs: F. 0. b. the nearest ABC point with pro- 
gram fee of $100 per clock hour prorated for shorter periods if carried sustaining ; 
the offered co-op or syndicated fee if sold commercially.” 


KOLN-TV, LIncoLn, NeEsR. 
Section I 

Standard except second paragraph is deleted. First paragraph reads as 
follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the testboard of the A. T. & T. in 
Lincoln, Nebr. It is understood that your station shall be the customer for the 
local loop and connection facilities between the local A. T. & T. testboard and 
your main studios. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all our 
network television programs scheduled to be broadcast by a television station 
in that community.” 

Section II 
Paragraph 1: Variation A, $300. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
Variation B. 
Section VI 

February 23, 1955. ; 

Mutual termination clause with 12 months’ advance written notice, 
Rider II 

KABC-TY, Los ANGELEs, CALIF. 
Section I 

Standard except for: 

Paragraph 1 (a): Last two sentences deleted; no provision for charges for 
sustaining programs, 

Nection IT 
Paragraph 2: $2,300; 30 percent, 22 free hours. 
Section III 
Local time. 
Section VI 
November 1, 1953. 
Automatic renewal provision : 
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Rider II 
WAVE-TY, Lovisvitte, Ky. 


This entire contract reads as follows: 


JuNE 14, 1951. 
WAVE, Inc., 
Television Station WAVE-TV, Louisville, Ky. 


GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station WAVE-TV. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall have the right to the use of the local 
loop and connection facilities between the local A. T. & T. testboard and your main 
studios and that each month you will bill us and we will pay you an amount 
for the use of these facilities which shall have the same proportionate relation- 
ship to the total monthly cost of said facilities as the total amount of ABC live 
programs earried by your station during the month bears to the total amount of 
live programs carried from all networks including ABC. We will offer your 
station the first call for television broadcasting in the community in which those 
studios are located upon all our network television programs scheduled to be 
broadcast by a television station in that community. The program service we 
are offering will be as follows: 


1. Sustaining programs 


(a) The network sustaining programs (live or film recorded) which we will 
offer to you may not be sold by your station for commercial sponsorship or 
interrupted for commercial announcements or used for any purpose other than 
sustaining broadcasting without our prior written consent. The charge to you 
for such sustaining programs shall be negotiated between you and ABC in each 
individual instance. 

(b) We will from time to time offer you live or film recorded programs 
identified as cooperative, spot sustaining and syndicated programs. You may 
carry the cooperative or spot sustaining programs on the same basis as regular 
sustaining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us a the time such programs are offered to 
you. Syndicated programs may be broadcast only pursuant to the terms 
offered. 

2. Commercial programs 

(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 

(b) You will receive compensation for the network sponsored programs broad- 
cast by your station in accordance with the provisions of part II hereof. 

(c) You agree to broadcast the network sponsored programs which you accept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 


38. General provisions relating to program service 


(a) The programs we will offer to you may be live or on film, and you agree 
to accept or reject each offer of a commercial program within 72 hours after 
receipt thereof. Unless we receive notice of acceptance from you within the 
period specified, we shall have the right to offer the commercial programs to 
other stations in your community on terms no more favorable to such other 
station than those offered to you. 

(b) Each of us agrees to give the other 3 weeks’ notice of discontinuance of 
a sustaining program. The period of notice of discontinuance of cooperative, 
spot sustaining and/or syndicated programs will be specified in each instance 
when the offer for such program is made. We will give you at least 28 days’ 
advance notice of the discontinuance of any scheduled series of network com- 
mercial programs, failing which we will pay you the compensation you would 
have received if the series had continued for 28 days following the receipt by you 
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of notice of discontinuance except that you will not be entitled to compensation 
for any discontinued programs for which we substitute another network com- 
mercial program. 

(c) The offering of film recorded programs is contingent upon our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you. Positive prints of recorded programs will be shipped by us. 
shipping charges prepaid, and you agree to return such recordings to ABC or 
forward them to such address as ABC may indicate, on a prepaid basis and 
will bill ABC at the end of each month for such prepaid charges. You will 
return all prints in the same condition as received by you, ordinary wear and 
tear excepted, immediately after a single TV broadcast thereof over your sta- 
tion unless otherwise specified by us. In the event you damage a print of any 
program which we deliver to you, you agree to pay the cost of replacing the 
complete primt at the rate of $1.25 per minute of running time for the full length 
of the print. 

II. STATION COMPENSATION 


Approximately 20 days after the close of each month we will pay you in 
accordance with the following provisions for broadcasting our sponsored tele- 
vision network programs on the station during each month: 

1. The network station rate of your station shall be determined in accordance. 
with the table which is attached hereto and made a part hereof. 

2. For the broadcasting of television network sponsored programs by your 
station, we will pay you a sum equal to 30 percent of the rates set forth in the 
attached table. 

3. Upon mutual agreement of both parties the network station rate to adver- 
tisers may be changed from that set forth in the attached table. In the event of 
such change, the station compensation due you will be adjusted as follows: 

(a) If your network station rate to advertisers is increased above that set 
forth in the attached table, such increased rate shall be used in computing the 
station compensation due you on business actually sold by us at such increased 
rate, all in accordance with ABC’s regular rate protection policies. 

(b) If your network station rate to advertisers is decreased below that set 
forth in the attached table, such decreased rate shall be used in computing the 
station compensation due you, provided we have given you 6 months’ written 
notice of our intention to so decrease your station compensation. In the event 
of such decrease in your station compensation, you may terminate this agree- 
ment as of the effective date of such station compensation decrease by giving us 
written notification within 90 days after the receipt of our notice to you to so 
reduce your compensation. 

4. You agree to maintain for your television station such licenses, including 
performing rights licenses, as now are or hereafter may be in general use by 
television broadcasting stations and necessary for you to broadcast the television 
programs which we furnish to you hereunder. We will clear at the source all 
music in the repertory of ASCAP and of BMI used on our network programs 
thereby licensing the broadcasting of such music on such programs over your 
station. In return for such clearance at the source you agree to pay us a sum 
equal to 4.225 percent of the compensation due you from us for the broadcasting 
of our network programs. In view of the fact that we pay ASCAP and BMI no 
royalties on certain network television commercial programs, the sum which 
you agree to pay us for each accounting period, as calculated in the foregoing 
sentence, shall be reduced by the ratio of the gross charges which we make to 
advertisers for your station for network programs on which we pay no royalties, 
to the gross charges which we make to advertisers for your station for all network 
programs for such accounting peiod. 

5. If you should be unable, for any reason, to broadcast any sponsored program 
and we thereby rebate all or part of the time charge to any advertisers, your 
compensation from us for that month shall be proportionately reduced. 

6. An advertiser (or advertisers controlled by the same person, firm, or cor- 
poration) using a block of time, even though it be broken into two or more 
contiguous periods for the purpose of advertising separate products, may’ be 
entitled to the benefit of the rate applicable to the entire block of time, in which 
event the rate for your station for such entire block of time will be used in 
computing the compensation due you. 
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11I, NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 
to you 

New York City time: 

10 a. m. to 1 p. m. 
3 p. m. to 6 p. m. 
7:30 p. m. to 10:30 p. m. 

2. Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a net- 
work program which involves a special event of public interest or importance. 
No compensation will be paid for the canceled program or for the substituted pro- 
gram unless the substituted program is commercially sponsored. 

3. Because of your public responsibility your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local im- 
portance which you wish to substitute therefor, all in accordance with the regula- 
tions of the Federal Communications Commission. 


IV. CUT-IN ANNOUNCEMENT SERVICES 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 
24 hours in advance of the program on which the announcement is to be made. 

2. Either simultaneously with the placing of such order by us, or as soon 
thereafter as possible, we agree to supply you with the text of such announce- 
ments, or a recording of such announcements, or the film or slides, together with 
the necessary instructions as to the time and place in our network program dur- 
ing which we desire such announcements to be broadcast, and you agree to make 
such announcements, with or without local voice, in accordance with our in- 
structions. It is understood, of course, that you may refuse to broadcast any 
announcements, the broadcasting of which would not, in your opinion, be in the 
public interest, convenience, and necessity. 

3. We may cancel any such order for announgements, without liability on our 
part, provided we do so upon not less than’24"hours’ notice to you, failing which 
we will pay you the compensation you would have received if the announcements 
had continued as scheduled for 24 hours following receipt by you of such notice 
of cancellation. 

4. Cut-in announcements ordered by the network on the station will be at the 
station’s national spot announcement rate for each cut-in announcement, subject 
to discounts as earned. 

V. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of our 
failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

3. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted 
by you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license or sell or otherwise dispose of all or any of 
your assets without which you would be unable to perform this agreement, you 
will make such sale or assignment subject to the obligation on the part of 
the purchaser to assume and perform this agreement. 
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5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been, or is being, broadcast on 
our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any proceeding or succeeding breach of the same 
or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between us and 
any other station. 

VI. TERM 


This agreement shall become effective at 3 a. m., New York time, on the first 
day of January 1953 and it shall continue until 3 a. m. New York time, on the 
first day of January 1955, except that either party may terminate it effective 
any time after June 30, 1952, upon 90 days written notice to the other party. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., INC., 
By A. J. STRONACH, Jr., 
Vice President. 
Accepted this 15th day of October 1951. 
WAVE, Inc., 
TELEVISION STATION WAVE-TV, 
By NATHAN Lorp. 


SCHEDULE A 


Network station rate should be $1,025 per evening hour; rates for other time 

periods would be proportional. 
WAVE, INC., 
August 3, 1953. 
AMERICAN BROADCASTING CO., 
New York, N. Y. 

GENTLEMEN : The affiliation agreement between WAVE, Inc., and the American 
Broadcasting Co., expiring the first of January 1955, provides among other things 
that WAVBD, Inc. shall have a first call on all television programs offered for 
telecast in this community. 

You have called our attention to the fact that you propose to enter into an 
affiliation agreement with a second affiliate of ABC’s in Louisville. We are 
willing to waive “first call” provision above referred to in the following respects: 

(1) If WAVE-TYV elects to telecast any program offered to it by ABC, WAVE, 
Ine., hereby consents to a simultaneous telecast by your regular affiliate except 
in those cases where WAVE-TYV telecasts a cooperative ABC program. 

(2) If the ABC affiliate telecasts simultaneously a commercial program with 
WAVE-TY, it is understood that the compensation to be paid WAVE, Inc., shall 
be 81.66 percent of the rates specified in our ABC affiliation agreement. , 

(3) This shall be considered as a supplement of the contract of affiliation be- 
tween WAVHB, Inc., and the American Broadcasting Co., dated June 14, 1951, as 
amended and supplemented. Except as above set forth, said amended and supple- 
mented agreement shall remain in full force and effect. 


Sincerely yours, 
WAVE, Inc., 


By Grorce W. Norton, President. 
Accepted this 19th day of August 1953. 
AMERICAN BROADCASTING Co., 
By Atrrep R. BecKMAN. 
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KCBD-TV, LusBsock, Tex. 
Section I 


Variation C. 
Paragraph 1 (a): $75 per clock-hour charge for sustaining programs. 


Section II 
Paragraph 1: Variation A, $350. 
Paragraph 2: Variation A, 25 percent. 


Section IIT 
No option time. 
Section VI 
Variation B. 


May 15, 1955. 
Mutual termination clause with 6 months advance written notice. 


WLVA-TV, LyYNcHBURG, VA. 
Section I 

Standard except first paragraph which reads as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience, and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to the A. T. & T. testboard in Lynchburg, Va. It 
is understood that ABC shall not be the customer for the local loops and connec- 
tion facilities between the local A. T. & T. testboard and your control board, and 
that you will make these loops and connections available for all ABC programs 
at no cost to ABC. We will offer your station the first call for television broad- 
casting in the community in which these studios are located upon all our network 
television programs scheduled to be broadcast by a television station in that 
community.” 


Section II 
Paragraph 2: $300; 30 percent, 22 free hours. 


Section VI 


April 8, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
WMAZ-TV, Macon, Ga, 
Section I 

Standard except first two paragraphs which read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to the A. T. & T. testboard in Macon, Ga. It 
is understood that ABC shall not be the customer for the local loops and connec- 
tion facilities between the local A. T. & T. testboard, and that you will make 
these loops and connections available for ABC programs at no cost to ABC. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 11 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 
Section II 

Paragraph 2: $300; 30 percent, 11 free hours. 
Section III 

Variation B. 
Section VI 

March 15, 1956. 

Mutual termination clause with 12 months’ advance written notice. 
Rider II 

WKOW-TYV, Mapison, Wis. 
Section I 


Standard except first paragraph which reads as follows: 
“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
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generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard, Madison, 
Wis. We will offer your station the first call for television broadcasting in the 
community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 

Paragraph 2 (a): “We will offer you all ABC television network sponsored 
programs for which advertisers may request broadcasting by a TV station in 
your community.” 


Section II 

Paragraph 2: $280; 30 percent, 22 free hours. 
Section VI 

September 29, 1956. 
Rider II 

WMUR-TYV, Mancuester, N. H. 

Section I 

Standard except 25 unit hours are waived. 


Section IT 
Paragraph 2: Variation A, $600; 30 percent, 25 free hours. 


Section VI 

September 1, 1956. 

Terminates March 1, 1958. 
Rider I 

$3,600 top figure (X) ; $144 steps (Y). 
Rider II 


KBES-TV, Meprorp, Orea. 
Section I 


Variation C. 


Section II 

Paragraph 1: Variation A, $150 ($250 for combined simultaneous broadcasting 
with KIEM-TV, Eureka, Calif.). 

Paragraph 2: Variation A, 30 percent. 
Section IIT 

Variation C. 


Section IV 
Paragraph 4: 15 percent of hourly rate. 


Section VI 


Variation B. 
February 22, 1954. 
Mutual termination clause with 6 months’ advance written notice. 


WHBQ-TV, Mempuis, TENN. 
Section II 


Paragraph 2: $1,000; 30 percent, 22 free hours. 


Section VI 
September 1, 1955. 
Rider II 
WTOK-TV, MERIDIAN, MIss. 
Section I 


Variation A. 
Section IT 

Paragraph 1: Variation A, $225; class B rate includes Monday-Friday, 5 to 
. Pusegeet 2: Variation A, 25 percent. 
Section III 

No option time. 
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Section VI 

Variation A. 

September 15, 1955. 

WISN-TV, MILWAUKEE, WIs. 

Section I 

Paragraph 1 (a): $75 clock-hour for filmed sustaining programs except that 
there will be no charge for sustaining kinescopes if they can be televised at normal 
course of events; it will be $75 per hour charge if extra print of program is 
required. No charge for live sustaining programs. 
Section II 

Paragraph 2: $1,150; 30 percent, 22 free hours. 
Section VI 

April 24, 1957. 

Automatic renewal if no notice is given within 3 months of expiration date. 
Rider II 

WTCN-TV, MINNEAPOLIS-ST. PAuUL, MINN. 

Section II 

Paragraph 2: $950; 30 percent, 22 free hours. 
Section VI 

April 16, 1955. 
Rider II 

KCJB-TV, Minor, N. Dax. 

Section I 

Variation C. 
Section II 

Paragraph 1: Variation A, $150; class B rate includes Monday-Friday, 5 to 6 
p. m. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation B. 
Section VI 


Variation A. 
October 1, 1955. 
WALA-TYV, MosiLe, ALA. 


Section I 

Variation C. 

Paragraph 3 (c) : ABC will reimburse station for all shipping costs in returning 
or forwarding films. 
Section II 

Paragraph 1: Variation A, $450. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 
Section VI 

Variation A. 

December 20, 1954. 

WKRG-TV, MosiLe, ALA. 

Section I 

Variation D. 
Section II 

Paragraph 1: Variation A, $375. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation B. 





4846 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Section VI 
Variation A. 
June 1, 1956. 
Rider II 
KNOE-TV, Monroe, LA. 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC will reimburse you for the use of local 
loops and connection facilities when used for ABC TV programs. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 6 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 

Section II 
Paragraph 2: $250, 30 percent, 6 free hours. 
Section VI 

September 15, 1956. 

Mutual termination clause with 6 months’ advance written notice. 
Rider II 

WSFA-TYV, Montcomery, ALA. 

Section I 

Variation D. 
Section II 

Paragraph 1: Variation A, $400. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation D. 
Section VI 

Variation B. 


September 1, 1956. 
Mutual termination clause with 90 days’ advance written notice. 


Rider II 
WLBC-TV, Muncie, Inp. 


Section I 

Variation C. 

Section II 

Paragraph 1: Variation A, $200: Class B rate includes Monday to Friday, 
5 to 6 p. m. 

Paragraph 2: Variation A, 25 percent. 

Section IIT 
Variation B. 
Section VI 

Variation A. 

April 15, 1956. 

WSIX-TV, NASHVILLE, TENN. 
Section I 

First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to A. T. & T. testboard in Nashville, 
Tenn. We will offer your station the first call for television broadcasting in the 
community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community.” 
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Section II 

Paragraph 2: $550; 30 percent, 22 free hours. 
Section VI 

September 1, 1956. 
Rider IT 

WNHC-TV, New HAVEN, Conn. 

Section IT 

Paragraph 2: $1,100; 30 percent 22 free hours. 


Section III 
Variation A. 

Section VI 
November 1, 1956. 


Rider II 
Additional agreement reads as follows: 
JULY 29, 1955. 
Eim City BROADCASTING CoRP., 
Television Station WNHC-TV 
New Haven, Conn. 

GENTLEMEN : This letter when signed by you will amend and supplement the 
affiliation agreement between us dated July 29, 1955, as follows: 

Section 1 (1) (a) and section 3 (c) shall be and the same hereby supple- 
mented by the following provisions: 

“Pending extension of common-carrier facilities to the station ABC will deliver 
such programs by common carrier facilities to New York, and you will maintain 
and operate facilities needed for the purpose of transmitting such programs from 
New York to the station, for which ABC will reimburse your station monthly 
with the sum of $862.” 


Section I (1) (a) 

You will pay the specified costs for film or kinescope recordings of all sustain- 
ing programs made available to you unless the program content of such sustain- 
ing program or programs is unacceptable for broadcasting by your station. 


Section III (c) 

You agree to forward prepaid any positive prints of recorded program received 
by you from us in accordance with our instructions to points no further than the 
point from which such recordings were sent to you. 


Sectwn II (4) 

In the event your share of the affiliate’s portion of the cost of our licensing 
music at the source from the repertory of the ASCAP and BMY Performing Rights 
Societies increases or decreases the percentage rate which you are required to 
pay to us for such clearance shall increase or decrease effective as of the date 
such rate change becomes effective. 


Section IV (4) 

For each program during which cut-in announcements services are performed 
by you we agree to pay you 714 percent of your regular network hourly station 
rate applicable to the hour at your station during which such program was 
scheduled to start for each such announcement. 


Section VI . 

“You shall not be obliged to continue to furnish, subsequent to the termination 
of this agreement, any programs which ABC may have offered and which you 
may have accepted during the term hereof.” 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 


Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting-Paramount Theatres, Inc., 
By ALFRED R. BECKMAN. 
Accepted this 29th day of July 1955. 
TELEviIsion Station WNHC-TV, 
THE Extm City BRoaDcAstTING CorpP., 
By Apo De Dominicro. 
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WIMRE-TV, New Orveans, La. 
Section I 
Standard except 30 hours waived. 


Section II 

Paragraph 2: $300; 30 percent, 30 free hours, class B rate includes Monday- 
Friday, 5-6 p. m. 
Section VI 


Variation A. 
November 1, 1955. 


Rider I 
$3,750 top figure (X) ; $125 steps (Y). 
Rider II 


WDSU-TV, New Or:EANns, La. 
Section I 
Variation A. 


Section II 

Paragraph 1: Variation A, $1,000. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. Additional paragraph reads as follows: 

“This agreement does not provide for and we have no understanding, express 
or implied, with you for option time within the purview of section 3.634 of the 
Vederal Communications Commission rules. Subject to your right to reject such 
programs as proviced in section 3.635 and subject to all other applicable sections 
of the rules and regulations of the Federal Communications Commission, you 
agree to accept and broadcast television network sponsored programs offered and 
furnished to you by us in time periods to be mutually agreed upon between us. 
If any television network sponsored program is accepted by you for broadcast in 
a specified time period, you agree that such programs will continue to be broad- 
cast over your station at the same hour of the day on the same day of the week 
for the duration of the term of this agreement or for the duration of our agree- 
ment with the sponsor and all renewals thereof, whichever may be the shorter, 
except as otherwise herein provided.” 


Section IV 
Paragraph 4: Reimbursement at published spot rate. 


Section VI 


October 1, 1954. 
Mutual termination clause with 6 months’ advance written notice. 


WABC-TV, New York, N. Y. 
Section II 
Paragraph 2: $4,700; 30 percent, 22 free hours. 


Section VI 


October 1, 1953. 
Automatic renewal provision. 


Rider IT 
WTAR-TV, NorFOLK, VA. 

Section I 

Variation A. 

Paragraph 2 (a): Last word “but your station” replaced by “in your com- 
munity.” 

Paragraph 3 (a): Following is added to first sentence: “Saturdays, Sundays, 
and holidays excepted from 72-hour rejection period.” 

Paragraph 3 (c) : ABC to assume all shipping charges for film. 


Section IT 


Paragraph 1: Variation A, $9,252. 
Paragraph 2: Variation A, 30 percent. 
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Section III 
No option time. 
Section IV 


Paragraph IV reads as follows: 
Your compensation for cut-in service will be computed on the following 


basis: 

“(a). When such service applying only’to slides, film, or off-camera announcing 
is involved, we will compensate you on the basis of 744 percent of your network 
class A hourly rate where such service is not in excess of 2 cut-in announcements 
on any one individual program. 

“(b) Where there are more than 2 cut-in announcements of the type mentioned 
above, an additional charge of 3% percent of your network class A hourly rate 
will be paid you for each additional cut-in announcement made on any one 


individual program. 

“(c) It is further understood that in any case where the cut-in announcement 
involves the use of local cameras, compensation to you will be made on the basis 
of individual negotiations.” 

Section VI 


April 1, 1955. 
Mutual termination clause with 12 months’ advance written notice. 


WOAY-TV, Oak Hint, W. Va. 

Section I 

Variation C. 

Paragraph 1 (a) : $75 per hoyr charge for sustainers. 
Section II 

Paragraph 1: Variation A, $200. 

Paragraph 2: Variation A, 25 percent. 
Section III 

No option time. 
Sention VI 

Variation A. 

February 1, 1955. 


Rider II 
KWTYV, OKLAHOMA CITY, OKLA, 
Section I 


Variation B. 
Section IT 


P Paragraph 1: Variation A, $800; class B rate includes Monday to Friday, 5 to 
ee 2: Variation A, 30 percent. 
Section III 
Variation B. 
Section VI 
May 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


WKY-TYV, Oxtanoma Ciry, OKLA, 
Section I 


Variation B. 
Section II 
Paragraph 1: Variation A, $850. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
Variation D. 


Section VI 


August 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 
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KMTV, OMAHA, NEBR, 

Section I 

Standard except that there is no waiver of any unit hours. 
Section II 

Paragraph 1: Variation A, $900. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 
Section VI 

November 1, 1952; operates under terms of expired contract. 


WDBO-TYV, ORLANDO, FLA. 
Section I 
Standard except that first paragraph reads as first paragraph in variation A 
and there is waiver of 11 unit hours in place of usual 22. 


Section II 

Paragraph 2: $300, 30 percent, 11 free hours. 

Class B rate includes Monday to Friday, 5 to 6 p. m. 
Section III 

Variation B. 
Section VI 

May 1, 1956. ° 

Mutual termination clause with 6 months’ advance written notice. 
Rider II 

WJDM-TV, Panama Ciry, FLA. 

Section I 

Variation C. 

Paragraph 1 (a): $75 per clock hour charge for sustaining programs. 
Section II 

Paragraph 1: Variation A, $150 ($100 when sold in conjunction with WEAR- 
TV, Pensacola, Fla.). 

Class B rate includes Monday through Friday, 5 to 6 p. m. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation A. 
Section VI 

November 1, 1958 ; station operates under terms of old contract. 

Mutual termination clause with 6 months’ advance written notice. 
Rider IT 

WTAP-TV, Parkerspurc, W. Va. 


This entire contract reads as follows: 


Aveust 5, 1953. 


West VirGinra ENTERPRISES, INC. 
Parkersburg, W. Va., Television Station WTAP-TV. 


GENTLEMEN: We are providing in this letter the following plan of network co- 
operation between this company and your television station WTAP-TV. 


I. NETWORK AFFILIATION AND PROGRAM SERVICES 


In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will offer your station 
the first call for television broadcasting in the community in which your studios 
are located upon all our network television programs scheduled to be broadcast 
by a television station in that community. The program service we are offer- 
ing will be as follows: 
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1. Sustaining programs 

(a) The networs. sustaining programs (film recorded) which we will offer to 
you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any purpose other than sustaining 
broadcasting without our prior written consent. The charge to you for such 
sustaining programs will be $75 per clock hour prorated for shorter periods. 

(b) We will from time to time offer you film recorded programs identified 
as cooperative, spot sustaining and syndicated programs. You may carry the 
cooperative or spot sustaining programs on the same basis as regular sustain- 
ing programs or you may offer them for commercial sponsorship on the terms 
and conditions specified by us at the time such programs are offered to you. 
Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 

(a) We will offer you all ABC television network sponosred programs for 
which advertisers may request broadcasting by your station. 

(b) You agree to broadcast the network sponsored programs which you accept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 


38. General provisions relating to program service 

(a) The programs we will offer to you will be on film, and you agree to accept 
or salert each offer of a commercial program within 72 hours after receipt 
thereof. 

(b) You agree to pay us a sum of $250 per calendar month in advance on the 
1st day of each month to reimburse us in part for the cost of maintaining our 
service, and to install and maintain at your own expense the teletype machine 
for the purpose of communication with the network. 

(c) We will endeavor to give you at least 28 days’ advance notice of the 
discontinuance of any scheduled series of network commercial programs, but 
it is understood that we shall be under no liability to you in the event we fail 
to do so. 

(d) The offering of film recorded programs is contingent upon our ability 
to make arrangements satisfactory to us for the recordings necessary to de- 
liver the programs to you. Positive prints of recorded programs will be shipped 
by us, shipping charges prepaid, and you agree to return to us or to forward to 
such television station as we designate, shipping charges prepaid, each print or 
copy received by you hereunder, together with the reels and containers fur- 
nished therewith. You will return all prints in the same condition as received 
by you, ordinary wear and tear excepted, immediately after a single TV broad- 
cast thereof over your station unless otherwise specified by us. In the event 
you damage a print of any program which we deliver to you, you agree to pay 
the cost of replacing the complete print at the rate of $1.25 per minute of running 
time for the full length of the print. 

(e) You agree to maintain for your station such licenses, including perform- 
ing rights licenses, as now are or hereafter may be in general use by television 
stations and necessary for you to broadcast the TV programs which we furnish 
to you hereunder. 

II. NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission 
will permit, you hereby option to us the hours designated below as network 
optional time for the broadcasting of the network commercial programs which 
we furnish to you. 

Network optional time will be as follows: 

Weekdays and Sundays (local time) : 
9 a. m. to 12 noon. 
3 Dp. m. to 6 p. m, 
7:30 p. m. to 10: 30 p. m. 

2. Because of the public responsibility of the network and its associated 
stations, we may at any time substitute for any scheduled network program 
a network program which involves a special event of public interest or 
importance. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or 
be less in the public interest than a program of outstanding national or local 
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importance which you wish to substitute therefor, all in accordance with the 
regulations of the Federal Communications Commission. 


Ill, CUT-IN ANNOUNCEMENT SERVICE 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less than 
24 hours in advance of the program on which the announcement is to be made. 

2. Either simultaneously with the placing of such order by us, or as soon 
thereafter as possible, we agree to supply you with the text of such announce 
ments, or a recording of such announcements, or the film or slides, together 
with the necessary instructions as to the time and place in our network program 
during which we desire such announcements to be broadcast, and you agree to 
make such announcements, with or without local voice, in accordance with our 
instructions. It is understood, of course, that you may refuse to broadcast 
any announcements, the broadcasting of which would not, in your opinion, be 
in the public interest, convenience, and necessity. 


Iv. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast, any or all programs due to 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control 
of the party so failing to deliver or to broadcast. 

3. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted by 
you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license or sell or otherwise dispose of all or any of 
your assets without which you would be unable to perform this agreement, you 
will make such sale or assignment subject to the obligation on the part of the 
purchaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, of a program which has been broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the 
same or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between us 
and any other station. 

10. It is understood and agreed that your station will have the status of a 
bonus station and as such will carry any of our network commercial programs 
which we desire to schedule thereon in accordance with the terms of this agree- 
ment, but that we shall be under no obligation to include your station on any 
scheduled network commercial program. 


Vv. TERM 


This agreement shall become effective at 3 a. m., New York time on the 15th 
day of September 1955, and it shall continue until 3 a. m., New York time on the 
15th day of September 1957. It is understood and agreed, however, that this 
agreement may be terminated by either party upon giving the other party 90 
days advance written notice of its intention to do so. This 90-day option to 
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terminate may be put into effect at any time begining with the acceptance date 
indicated below. 

If, after examination, you find that the arrangement herein proposed is 
satisfactory to you, please indicate your acceptance on the copy of this letter 
enclosed for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting-Paramount Theatres, Inc. 
By Atrrep R. BECKMAN. 

Accepted this 10th day of August 1953. 

TELEVISION Station WTAP-TYV, 
By T. A. Emmanp. 


WEAR-TV, PENSACOLA, FLA. 
Section I 

Variation A, first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will arrange for our pro- 
grams to be delivered to the testboard of the A. T. & T., in New Orleans, La. 
We will offer your station the first call for television broadcasting in the com- 
munity in which those studios are located upon all our network television pro- 
grams scheduled to be broadcast by a television station in that community. The 
program service we are offering will be as follows :” 

Paragraph 1 (a): $75 per clock hour charge for sustaining programs. 


Section II 
Paragraph 1: Variation A, $200. 
Paragraph 2. Variation A, 30 percent. 
Section III 
Variation A. 
Section VI 


October 1, 1954 ; operates under terms of expired contract. 
Mutual termination clause with 3 months’ advance written notice. 


WTVH-TV, Perorta, Itt. 
Section I 
Variation A. 
Section II 
Paragraph 1: Variation A, $350. 
*aragraph 2: Variation A, 30 percent. 
Section VI 

Variation A. 

December 1, 1956. 

WFIL-TV, PHILADELPHIA, PA. 
Section I 

Standard except that 20 unit hours are waived. 
Section II 

Paragraph 2: $3,100; 30 percent, 20 free hours. 
Section VI 

December 15, 1954. 

Rider IT 
KTVK, PHOENIX, ARIZ. 
Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board at Phoenix, 


Ariz. It is understood that your station shall be the customer of record for the 
facilities from the above-mentioned point te your control board at your main 
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studios, including local loops and connections, and that you agree to pay up to 
$6,000 in cash, each month, to cover the cost of long-line facilities as we may 
request. However, if the monthly costs of such long lines should exceed the 
guaranty paid by you, AVC will have the right to renegotiate with you to enter 
into a nonconnected contract with you which shall include the term of payment 
of 25 percent of the total gross amount billed to the advertiser by us for the 
broadcasting of television network sponsored programs by your station. We will 
offer your station the first call for television broadcasting in the community in 
which your studios are located upon all our network television programs sched- 
uled to be broadcast by a television station in that community. The program 
service we are offering will be as follows :" 


Section II 
Paragraph 1: Variation A, $350. 
Paragraph 2: Variation A, 30 percent. 
Section VI 
March 1, 1955. 
Mutual termination clause with 12 months’ advance written notice. 
Rider II 
New contract with same provisions but raising rate to $400 effective March 


1, 1957, already signed. 
KATV, Prine Buiurr, ARK. 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality asd character 
generally beyond the reach of individual stations, we will at our expense ar- 
range for our programs to be delivered to the A. T. & T. test board at Little 
Rock, Ark. It is understood that you shall be the customer for the local loop 
and connection facilities between the local A, T. & T. test board and your main 
studios. We will offer your station the first call for television broadcasting in 
the community in which those studios are located upon all our network television 
programs scheduled to be broadcast by a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 30 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section II 

Paragraph 2: $3560; 30 percent, 30 free hours. 
Bection VI 

February 1, 1956. 

Mutual termination clause with 12 months’ advance written notice. 
Rider II 

KOAM-TY, Prtrsspure, Kans. 

Section I 

Variation D. 
Section II 

Paragraph 1: Variation A, $300. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation D. 


Section VI 


Variation B. 
January 1, 1956; renewed effective January 31, 1957. 
Mutual termination clause with 6 months’ advance written notice. 


WPTZ, PLATTSBURGH, N. Y. 
&ection I 
Variation C. 


Section II 


Paragraph 1: Variation A, $250. 
Paragraph 2: Variation A, 25 percent. 
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Section III 
Variation D. 
Section VI 

Variation A. 

August 15, 1955. 

WMTW, PoLaNnp SprinGs, Marine 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall have the right to the use of the local 
loop and connection facilities between the local A. T. & T. test board and your 
main studios and that each month you will bill us and we will pay you an amount 
for the use of these facilities which shall have the same proportionate relation- 
ship to the total monthly cost of said facilities as the total amount of ABC live 
programs carried by your station during the months bears to the total amount 
of live porgrams carried from all networks including ABC. The program service 
we are offering will be as follows: 

“In return for the network affiliation you will waive compensation for 11 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month.” 

Paragraph 1 (a): The charge for film recorded sustaining service will be $100 
per clock hour prorated for shorter periods. 


Section II 
Paragraph 2: $200; 30 percent, 22 free hours. 


Section III 
Variation B. 
Section VI 


June 1, 1956. 
Mutual termination clause with 90 days’ advance written notice. 


Rider II 
KLOR, PorTLAND, OREG. 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience, and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to the A. T. & T. test board at Portland, Oreg. It 
is understood that you shall be the customer for the local loop and connection fa- 
cilities between the local A. T. & T. test board and your main studios and that 
these facilities will be made available for ABC use at no additional cost to ABC 
or any of our advertisers. We will offer your station the first call for television 
broadcasting in the community in which those studios are located upon all our 
network television programs scheduled to be broadcast by a television station 
in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 30 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section II 

Paragraph 2: $700; 30 percent, 30 free hours. 
Section III 

Variation A. 
Section VI 


March 1, 1955, 
Mutual termination clause with 4 months advance written notice. 

anette of termination, effective December 16, 1956, sent by ABC on June 16, 
56. 
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WAVY-TV, PorTSmMovuTH, VA. 
Section I 
First call provision does not become effective until April 1, 1957. 


Section II 
Paragraph 2: $650; 30 percent, 22 free hours. 


Section VI 
January 1, 1957 (or air date whichever is later). 
Rider II 
WJAR-TV, Provivence, R, I. 
Section. I 


Paragraph 3 (c) reads as follows: 

“ABC shall compensate your station for any charges incurred in connection 
with prepaid shipments of ABC kinescope programs used by your station. This 
agreement excludes any print sent to you from the various advertising agencies 
whose clients have programs on ABC, even though the programs themselves 
might be ABC television programs.” 

Section II 

Paragraph 1: Variation A, $1,300. 

Paragraph 2: Variation A, 30 percent for live programs; 50 percent for delayed 
kinescopes, 

Paragraph 3 (b) reads as follows: 

“A rate decrease as to any station specified herein shall apply hereto as of 
its effective date publicly announced by company and a rate increase as of 6 
months from its effective date publicly announced by company. If, due to 
time observance changes, a broadcast hereunder occurs at a time bearing a 
different card rate from that specified herein, the rate applicable to actual local 
time of broadcast shall apply hereto.” 

Section IIT 
No option time. 
Section IV 
Paragraph 4: 10 percent of hourly rate. 
Section VI 
July 1, 1956. 
Mutual termination clause with 6 months advance written notice. 


Rider II 


Section I 
Variation OC. 
Section II 
Paragraph 1: Variation A, $300. 
Paragraph 2: Variation A, 25 percent. 
Section III 
Variation D. 
Section VI 


Variation A. 
September 1, 1956. 


WGEM-TY, QurNoy, Ir. 


WNAC-TY, RALgIGH, N. OC. 
Section I 


Standard except first paragraph reads same as first paragraph in variation A 
and 12 hours are waived rather than 22. 
Section II 
Paragraph 2: $200; 30 percent, 12 free hours. 
Section III 
Variation B. 
Section VI 


Variation A. 
October 1, 1955. 
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Rider II 


Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to the A. T. & T. test board in Sacramento, Calif. 
It is understood that ABC shall not be the customer for the circuits from the 
Sacramento A. T. & T. test board to the A. T. & T. test board in Reno, or the local 
loops and connections between the A. T. & T. test board in Reno and your control 
board, and that you will make these circuits and loops and connections available 
for all ABC programs at no cost to ABC.” 

Paragraph 1 (a) : No charge for live sustaining programs. 


Section II 


Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 30 percent. 


Section III 
No option time. 


Section VI 


May 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 


KZTV, Reno, NEV. 


WTVR, RicHMonpD, VA. 
Section I 
Paragraph 1 (a) : Charge for filmed sustaining programs will be negotiated at 
time of offer. 


Section II 

Pargraph 2: $875; 30 percent, 22 free hours. 
Section VI 

Variation A. 

May 1, 1956. 
Rider IT 

WSLS-TV, Roanoke, VA. 

Section I 


First twu paragraphs read as folluws: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs be delivered to your control board at your main studios. 
It is understood that ABC shall not be the customer for the local loop and con- 
nection facilities between the local A. T. & T. testboard and your main studios 
and that each month you will bill us, and we will pay you for the use of these 
facilities when used for ABC live service an amount which shall have the same 
proportionate relationship to the total monthly cost of said facilities as the total 
amount of such ABC live programs carried by your station during the month 
bears to the total amount of live programs carried for all purposes including 
ABC and all other networks. We will offer your station the first call for tele- 
vision broadcasting in the community in which those studios are located upon 
all our network television programs scheduled to be broadcast by a television 
station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 5 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section IT 
Paragraph 2: $675; 30 percent, 5 free hours. 


Section III 
Variation D. 
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Section VI 


Variation A. 
March 1, 1955. 


Rider II 
WHAM-TYV, Rocuester, N. Y. 


Section I 
Variation B. 
Section IT 
Paragraph 1: Variation A, $900. 
Paragraph 2: Variation A, 3314 percent. 
Section III 
No option time. 
section VI 
August 20, 1956. 
Rider II 
WHEC-TV, RocuHester, N. Y. 
Section I 
Variation A. 
Section II 
Paragraph 1: Variation A, $750. 
Paragraph 2: Variation A, 30 percent. 
Section III 
Variation B. 
Section VI 
November 1, 1955. 
Mutual termination clause with 12 months’ advance written notice. 
WVET-TV, RocagEster, N. Y. 
Section I 
Variation A. 
Section II 
Paragraph 1: Variation A, $750. 
Paragraph 2: Variation A. 30 percent. 
Section III 
Variation B. 
Section VI 
November 1, 1955. 
Mutual termination clause with 12 months advance written notice. 
WREX-TYV, Rocxrorp, ILt. 
Section I 
Variation A. 
Section II 
Paragraph 1: Variation A, $400. 
Paragraph 2: Variation A, 30 percent. 
Section ILI 
Variation B. 
Section VI 
October 1, 1955. 
Mutual termination clause with 12 months advance written notiee, 
WHBF-TYV, Rock IsLAnp, ILL. 
Section I 
Variation A. 
Section II 
Paragraph 1: Variation A, $800. 
Paragraph 2: Variation A, 30 percent. 
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Section IIT 

No option time. 
Section VI 

December 1, 1956. 

KSWS-TYV, Roswe tt, N. Mex. 

Section I 

Variation C. 
Section IT 

Paragraph 1: Variation A, $100. 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 


Section VI 


Variation B. 
May 28, 1956. 
Mutual termination clause with 90 days advance written notice. 


KCCC-TYV, SackAMENTO, CALIF. 
Section I 

Standard except that first paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard at Sacra- 
mento, Calif. It is understood that you shall be the customer for the local loop 
and connection facilities between the local A. T. & T. testboard and your main 
studios and that these facilities will be made available for ABC use at no addi- 
tional cost to ABC or any of our advertisers. We will offer your station the first 


call for television broadcasting in the community in which those studios are 
located upon all our network television programs scheduled to. be broadcasted 
by a television station in that community.” 


Section II 
Paragraph 2 : $450; 30 percent, 22 free hours. 
Section VI 
May 1, 1955. 
Mutual termination clause with 6 months advance written notice. 


Rider II 
KSD-TYV, Sr. Lours, Mo. 


This entire contract read as follows: 

JULY 1, 1954. 

GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station KSD-TV. 

We will offer for your acceptance certain ABC network sponsored programs for 
which advertisers may request broadcasting by your station and you agree to 
broadcast the network sponsored programs which you accept without interrup- 
tion for local announcements of any kind unless otherwise directed by us. 

For the broadcasting of television network sponsored programs by your station, 
we will pay you a sum equal to 50 percent of the total gross amount billed to the 
advertisers by us at the rates for your station shown on the attached table. This 
rate is subject to change on 6 months’ notice upon mutual agreement. 

The network sustaining program (live or film recorded) which we will offer 
to you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any other purpose than sustaining 
broadcasting without our prior written consent. The charge to you for sustain- 
ing programs will be $100 per clock hour prorated for shorter periods. 

We will, from time to time, offer you film recorded programs identified as 
cooperative, spot sustaining, and syndicated. You may carry the cooperative or 
spot sustaining programs at the charge quoted at the time of the offering, or you 
may offer them for commercial sponsorship on the terms and conditions specified 
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by us at the times such programs were offered. Syndicated programs may be 
broadcast only pursuant to the terms offered. 

It is mutually understood and agreed that both you and ABC shall give the 
other at least 28 days’ advance notice of the discontinuance of any scheduled 
series of network commercial programs. It is further understood and agreed 
that if we fail to give you 28 days’ advance notice of discontinuance of any 
scheduled series of network commercial programs, we will pay you the compensa- 
tion you would have received if the series had continued for 28 days following the 
receipt by you of notice of discontinuance except that you will not be entitled to 
compensation for any discontinued programs for which we substitute another 
network commercial program acceptable to KSD-TV. 

If either party terminates our aforesaid agreement dated July 1, 1954, upon 
not less than 90 days’ notice to the other as provided in the next to last paragraph 
thereof, you agree to continue to broadcast and we agree to continue to furnish 
all ABC network commercial programs then carried on KSD-TV on a network 
basis on the same financial terms and conditions outlined in our aforesaid agree- 
ment as amended hereby for a period of 13 weeks following the conclusion of the 
13-week cycle of each such program in effect at time of the giving of such notice, 
subject, of course, to the rules and regulations of the Federal Communications 
Commission, and to the right of any ABC advertiser to cancel the program and 
to cancel individual markets carrying the program, in which case you will receive 
the 28 days’ advance notice of discontinuance as provided in such July 1, 1954, 
agreement. 

The terms of this agreement shall be from 3 a. m., New York time, on the 1st 
day of January 1956, to 3 a. m., New York time, on the 1st day of January 1958. 
It is also understood that either party may terminate this contract at any time 
upon not less than 90 days’ notice to the other party. 

Please indicate your acceptance of the foregoing by signing this letter agree- 
ment in the space provided below and returning the duplicate to us. 

Very sincerely yours, 
AMERICAN BROADCASTING CO., A DIVISION OF 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. 
By Atrrep R. BECKMAN. 

Accepted this 2d day of August 1954. 

THE PULITZER PUBLISHING Co. 
TELEVISION STATION KSD-TYV. 
By Grorce M. BURBACH. 
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KTVI-Sr. Louis, Mo. 
Section I 


First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board in St. 
Louis. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 11 unit 
hours of our network commercial programs broadcast by your station during each 
calendar month.” 


Section II 


Paragraph 2: $400—30 percent—11 free hours (see additional agreement 
below). 


Section VI 

Variation A, August 16, 1956, additional agreement reads as follows: 

“If, during any month included within the term of this agreement, charges 
made to you by the American Telephone & Telegraph Co. for usage and switching 
of such local loops and connection facilities for the broadeast of ABC-TV 
programs, should exceed the compensation due your station under the ABC-TV 
formula described herein, we will, in an attempt to equalize payment and charges, 
reduce the free hours set forth therein, but in no event will the free hours be 
reduced below 6 per month.” 


WSUN-TV, Sr. PeTerssure, Fa. 
Section I 
Standard except 25 unit hours waived rather than 22. 
Section II 
Paragraph 2: Variation B, $300; 25 percent for 1st 35 hours in excess of 25 
free hours ; 25 free hours, 30 percent for all over 100 hours. 


Section VI 
May 1, 1953: Mutual termination clause with 6 months’ advance written 
notice. 


Rider IT 


Section I 
KSBW-TYV, SALiInas, CALIP. 


Variation C: First paragraph reads as follows: 


“It is mutually agreed that effective October 3, 1955, that paragraph 1, net- 
work affiliation and program service, page 1 of the contract between station 
KSBW-TV and the American Broadcasting Co. shall be amended to read: ‘In 
order that your station may continue to serve the public interest, convenience, 
and necessity by broadcasting programs of a quality and character generally 
beyond the reach of individual stations, we will at our own expense arrange for 
our programs to be delivered to your control board at your main studios. It is 
understood that ABC shall have the right to the use of the local loop and connec- 
tion facilities between the local A. T. & T. testboard and your main studios and 
that each month you will bill us and we will pay you an amount for the use of 
these facilities which shall have the same proportionate relationship to the total 
monhly cost of said facilities as the total amount of ABC live programs carried 
by your station during the month bears to the total amount of live programs 
carried from all networks including ABC.’ ”’ 

Paragraph 1: Variation A, $250. 

Paragraph 2: Variation A, 30 percent. 


Section III 
Variation B, local time. 
Section VI 


Variation B. 
April 1, 1955. 
Mutual termination clause with 6 months’ advance written notice 
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WBOC-TYV, Satissury> Mp. 
JANUARY 5, 1956. 


PENINSULA BROADCASTING Co., 
Television Station WBOO-TV, 
Salisbury, Md. 
GENTLEMEN : We are proposing in this letter the following plan of network co- 
operation between this company and your television station WBOC-TYV. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


In order that your station may continue to serve the public, interest, ¢on- 
venience, and necessity by broadcasting programs of a quality and characte: 
generally beyond the reach of individual stations, we will offer your station 
the first call for television broadcasting in the community in which your studios 
are located upon all our network television programs scheduled to be broadcast 
by a television station in that community. 

It is understood that your station will maintain a private relay system enabling 
you to rebroadcast on a live basis, the signal of television station WAAM. in 
Baltimore, Md. It is further understood that ABO will incur no expense in the 
maintenance of these connecting facilities. The program service we are offer- 
ing will be as follows: 


1. Sustaining programs 

(a) The network sustaining programs (film recorded) which we will offer 
to you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any purpose other than sustaining 
broadcasting without our prior written consent. The charges to you for such 
sustaining programs will be $75 per clock-hour prorated for shorter periods. 

(b) We will from time to time offer you live and film recorded programs iden- 
tified as cooperative, spot sustaining and syndicated programs. You may carry 
the cooperative or spot sustaining programs on the same basis as regular sus- 
taining programs or you may offer them for commercial sponsorship on the terms 
and conditions specified by us at the time such programs are offered to you. 
Syndicated programs may be broadcast only pursuant to the terms offered. 


2. Commercial programs 

(a) We will offer you all ABC television network sponsored programs for 
which advertisers may request broadcasting by your station. 

(b) You agree to broadcast the network sponsored programs which you accept 
without interruption for local announcements of any kind unless otherwise 
directed by us. 

8. General provisions relating to program service 

(a) The programs we will offer to you will be live or on film, and you agree to 
accept or reject each offer of a commercial program within 72 hours after receipt 
thereof. 

(b) You agree to pay us a sum of $200 per calendar month in advance on the 
first day of each month to reimburse us in part for the cost of maintaining our 
service, and to install and maintain at your own expense the teletype machine for 
the purpose of communication with the network. 

(c) We will endeavor to give you at least 28 days’ advance notice of the dis 
continuance of any scheduled series of network commercial programs, but it is 
understood that we shall be under no liability to you in the event we fail to co so. 

(d) The offering of film recorded programs is contingent upon our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver the 
programs to you. Positive prints of recorded pregrams will be shipped by us, 
shipping charges prepaid, and you agree to return to us or to forward to sueh 
television station as we designate, shipping charges prepaid, each print or copy 
received by you hereunder, together with the reels and containers furnished 
therewith. You will return all prints in the same condition as received by you, 
ordinary wear and tear excepted, immediately after a single TV broadcast 
thereof over your station unless otherwise specified by us. In the event you 
damage a print of any program which we deliver to you, you agree to pay the 
cost of replacing the complete print at the rate of $1.25 per minute of running 
time for the full length of the print. 

(e) You agree to:maintain for your station such licenses, including performing 
rights licenses, as now are or hereafter may be in general use by television sta- 
tions and necessary for you to-broadcast the TV programs which we furnish to 
you hereunder. : 
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ll, NETWORK OPTIONAL TIME 


1. Insofar as the regulations of the Federal Communications Commission will 
permit, you hereby option to us the hours designated below as network optional 
time for the broadcasting of the network commercial programs which we furnish 
to you. 

Network optional time will be as follows: 


Weekdays and Sundays (New York City time) : 
9 a. m, to 12 noon 
3 p. m. to 6 p. m. 
7: 30 p. m. to 10: 30 p. m. 


2. Because of the public responsibility of the network and its associated sta- 
tions, we may at any time substitute for any scheduled network program a 
network program which involves a special event of public interest or importance. 

3. Because of your public responsibility, your station may reject any network 
program which you reasonably believe to be unsatisfactory or unsuitable or the 
broadcasting of which would in your opinion not be in the public interest or be 
less in the public interest than a program of outstanding national or local 
importance which you wish to substitute therefor, all in accordance with the 
regulations of the Federal Communications Commission. 


Ill, CUT-IN ANNOUNCEMENTS SERVICE 


1. You agree to supply upon order from us the services of such personnel and 
the use of such equipment as may be necessary to broadcast, either from your 
station alone or from your station and to a network of stations, any announce- 
ments (except live video) we may request on any network commercial program 
broadcast by your station, provided such order is received by you not less 
than 24 hours in advance of the program on which the announcement is to be 
made. 

2. Hither simultaneously with the placing of such order by us, or as soon 
thereafter as possible, we agree to supply you with the text of such announce- 
ments, or a recording of such announcements, or the film or slides, together 
with the necessary instructions as to the time and place in our network program 
during which we desire such announcements to be broadcast, and you agree 
to make such announcements, with or without local voice, in accordance with 
our instructions. It is understood, of course, that you may refuse to broadcast 
any announcements, the broadcasting of which would not, in your opinion, be 
in the public interest, convenience, and necessity. 


Vv. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided by us for that purpose. 

2. Neither you nor ourselves shall incur any liability hereunder because of 
our failure to deliver, or your failure to broadcast, any or all programs due to: 
(1) failure of facilities, (2) labor disputes, or (3) causes beyond the control of 
the party so failing to deliver or to broadcast. 

3. In the event that the transmitter location, power, frequency, or hours of 
operation of your station are changed at any time so that your station is less 
valuable to us as a network outlet than it is at the time this offer is accepted 
hy you, we will terminate this agreement upon 30 days’ written notice. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that 
if you transfer your station license or sell or otherwise dispose of all or any 
of your assets without which you would be unable to perform this agreement, 
you will make such sale or assignment subject to the obligation on the part of 
the purchaser to assume and perform this agreement. 

5. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit, or enable anything to be done 
without our consent, whereby a recording on film or otherwise is made or a 
recording is broadcast, or a program which has been broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
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shall be deemed to be a waiver of any preceding or succeeding breach of the 


same or any other provision. 
8. This agreement shall be construed in accordance with the laws of the State 


of New York. 
9. Any arrangement with your station relates only to us and your station and 


is not related to any arrangement that exists or may later be made between 
us and any other station. 

10. It is understood and agreed that your station will have the status of a 
bonus station and as such will carry any of our network commercial programs 
which we desire to schedule thereon in accordance with the terms of this agree- 
ment, but that we shall be under no obligation to include your station on any 
scheduled network commercial program. 


VI. TERMS 


This agreement shall become effective at 3 a. m., New York time, on the Ist day 
of January 1956, and it shall continue until 3 a. m., New York time, on the ist 
day of January 1958. Either party may terminate this agreement upon 90 days’ 
prior written notice to the other party. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., 
a division of American 
Broadcasting - Paramount 
Theaters, Inc. 
By ALFRED R. BECKMAN, 
Director, Television Station Relations. 

Accepted this 20th day of January 1956. 

PENINSULA BroaApcastTIne Co., 
Television Station WBOC-TYV, 
By CHARLES J. TRUITT. 


KUTV, Sart LAKE City, UTAH 
Section I 
Standard except that 28 unit hours are waived rather than 22 free hours. 


Section II 

Paragraph 2: $500; 30 percent, 28 free hours, subject to adjustment in the 
event A. T. & T. costs should change. 
Section III 

Local time. 
Section VI 

August 17, 1954. 

Mutual termination clause with 6 months’ advance written notice. 
Rider JI 

KENS-TYV, SAn ANTONIO, TEx. 

Section I 

Variation D. 


Section II 
Paragraph 1: Variation A, $700. 
Paragraph 2: Variation A, 30 percent. 
Section III 
Variation B. 
Section V 
Paragraph 9: Deleted. 
Section VI 


December 11, 1956. 

Additional agreement reads as follows: 

“In the event more than two television stations become available in San An- 
tonio, Tex., we [ABC] shall have the right te terminate this agreement effective 
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with the commencement date of commercial operations by any such station, 
provided that in no event is less than 45 days’ prior written notice given to 


you.” 
WOALI-TV, SAn ANTONIO, Tex. 


Section I 

Variation D. 

Parugraph 2 (a): Following is added to the end of paragraph: 

“Without the necessity of your paying any line charges, kinescope charges or 
other charges not specifically set forth herein.” 
Section II 

Paragraph 1: Variation A, $750, class B rate time includes Monday through 
Friday, 5 to 6 p. m. 

Paragraph 2: Variation A, 30 percent. 
Section III 

Variation C. 
Section IV 

Paragraph 4: Charges to be negotiated prior to the time such announcement 
services are performed, 
Section V 

Paragraph 9: Deleted. 
Section VI 


December 11, 1956. 

An additional agreement reads as follows: 

“It is understood and agreed, however, that in the event more than two tele- 
vision stations become available in San Antonio, Tex., we shall have the right to 
terminate this agreement effective with the commencement date of commercial 
operations by any such station, provided that in no event is less than 45 days’ 
prior written notice given to you.” 


KGO-TV, San FRANCISCO, CALIF. 

Section I 

Paragraph 1 (a): Last two sentences deleted (no provision for charges for 
sustaining programs). 
Section II 

Paragraph 2: $1,900, 30 percent, 22 free hours. 
Section III 

Local time. 
Section VI 

October 1, 1953. 

Auiomatie renewal provision. 


Rider II 


WAPA-TV, San Juan, P. R. 


Section I 
Variation C. 
Section II 
Paragraph 1: Variation A, $150. 
Paragraph 2: Variation A, 25 percent. 
Section III 
Variation C: Local time. 
Section VI 


Variation A. 
March 15, 1956. 


KVEC-TV, San Luts Osrspo, CALIF. 
Section I 
Variation C. 
Section JI 
Paragraph 1: Variation A, $200. 
Paragraph 2: Variation A, 25 percent. 
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Section III 
Variation A: Local time. 


Section VI 

Variation B. 

November 17, 1954. 

Mutual termination clause with 90 days’ advance written notice. 

Additional agreement gives permission to station to rebroadcast signal of 
KABC-TYV, Los Angeles, but only those programs specifically ordered in writing 
on commercial basis by the network. 


KEYT, Santa BARBARA, CALIF. 
Section I 

Variation C: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs’ of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to station’ KHCA-TV, Hollywood, 
Calif. It is understood, therefore, that at your own expense and, pursuant to 
permission granted to you by KECA-TYV, you shall have the right to pick up from 
station KECA-TV by means of your radio relay system those programs for which 
your station is ordered by ABC advertisers and which are availablto KECA-TV, 
and you may broadcast such programs in your community subject to-the other 
terms and conditions of this agreement. We will offer your station the first call 
for television broadcasting in your cOmmunity wpon all our network television 
programs scheduled to be broadcast by a television station in your community. 
The program service we are offering will be as follows:” 

Paragraph 1: Variation A, $300; class B rate includes Monday through 
Friday, 5 to 6 p. m. 

Paragraph 2: Variation A, 30 percent, 


Section III 
No option time. 


Section VI 

June 29, 1955. 

Mutual termination clause with 6 months’ advance written notice. 

Additional agreement gives station permission to rebroadcast the signal of 
KABC-TV, Los Angeles, via telephone company microwave relay but only those 
programs specifically ordered in writing on a commercial basis by the network. 


WTOC-TYV, SAVANNAH, GA. 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall not be the customer for the local loop 
and connection facilities between the local A. T. & T. testboard and your main 
studios and that each month you will bill us, and we will pay you for the use 
of these facilities when used for ABC live service an amount which shall have 
the same proportionate relationship to the total monthly cost of said facilities 
as the total amount of such live ABC programs carried by your station during 
the month bears to the total amount of live programs carried for all purposes 
including ABC. We will offer your station the first call for television broad- 
casting in the community in which those studios are located upon all our net- 
work television programs scheduled to be broadcast by a television station in 
that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 11 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month.” 


Section IT 
Paragraph 2: $200; 30 percent, 11 free hours. 
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Section III 

Variation B: Following is added to paragraph 1: “except that you (station) 
shall not be obligated to broadcast any such programs at a time during which 
the station is already obligated to broadcast a program of another network.” 


Section VI 


April 1, 1956. 
Mutual termination clause with 6 months’ advance written notice. 


Rider II 
WARM-TYV, Scranton, Pa. 


Section I 


First two paragraphs read as follows: 

“It is hereby understood that you will maintain your own private relay system 
between your station and New York City, and that you will carry off the air 
the signals of WABC-TV at no expense to the American Broadcasting Co. or 
WABC-TV. It is further understood that you will order the necessary audio 
facilities and that you will bear the expense of these same facilities. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 8 unit hours 
of our netwerk commercial programs broadcast by your station during each 


799 


calendar month: 


Section IT 
Paragraph 2: $225; 30 percent, 8 free hours. 
Section VI 


December 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


KING-TYV, SeaTTLe, WasH. 
Section I 

Last sentence of first paragraph amended to read as follows: 

“We will offer your station the first call for television broadcasting in the 
community specified in your instrument of authorization as the location of 
station KING-TV.” 

Second paragraph amended to replace word “any” by “certain.” 

Paragraph 1 (a): $75 per clock-hour for filmed sustainers. “There will be no 
charge for live sustaining programs or for kinescope sustaining programs which 
has not been offered to you live.” 

Section IT 

Paragraph 2: $1,100, 30 percent, 22 free hours. 
Section III 

Local time. 

Section IV 

Paragraph 1: Cutins to be supplied only from station. 
Section V 

Paragraph 3: “Will” amended to read “may.” 
Section VI 

September 18, 1956. 

Rider II 
KSLA-TV, SHREVEPORT, LA. 
Section I 

Second and third sentences of first paragraph deleted and only 12 tnit hours 

are waived rather than 22. 
Section II 

Paragraph 2: $425, 30 percent, 12 free hours. 
Section IIT 

Variation B. 

Section VI 


Variation A. 
September 15, 1956. 
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Rider II 
KTBS-TV, SHREVEPoRT, La. 
Section I 
Variation B. 


Section IT 
Paragraph 1: Variation A, $425. 
Paragraph 2: Variation A, 30 percent. 
Section III 
Variation E. 
Section VI 
Variation A. 
November 15, 1955. 


Rider II 
KVTY, Sioux Crry, Iowa 

Section I 

Variation D. 
Section II 

Paragraph 1: Variation A, $350, class B rate includes Monday through Friday, 
5 to 6 p. m. 

Paragraph 2: Variation A, 25 percent. 
Section ITI 

Variation B. 
Section VI 

May 22, 1956. 

Mutual termination clause with 6 months’ advance written notice. 


KELO-TYV, Stoux Fars, 8. Dak. 
Section I 
Variation C. 
Section IT 
Paragraph 1: Variation A, $410. 
Paragraph 2: Variation A, 25 percent. 


Section IIT 
Variation D. 
Section VI 
Variation A. 
April 26, 1955. 
Mutual termination clause with 12 months’ advance written notice. 
Additional agreement reads as follows: 


Maron 14, 1955. 
MIDCONTINENT BROADCASTING Co., LNC., 
Sioug Falls, S. Dak., Television Station KELO-TV. 

GENTLEMEN : This letter will amend the affiliation agreement between us dated 
April 7, 1953, as supplemented and amended. 

1. It is contemplated that from time to time hereafter, at the request of one or 
more of our advertisers, you may carry one or more ABC television network live 
commercial programs on station KELO-TV. In such event, commencing March 
15, 1955, we shall reimburse you, at a rate not to exceed $60 per hour (prorated 
for periods of less than 1 hour), for payments made by you to the American 
Telephone & Telegraph Co. for use of their facilities to transmit such programs to 
KELO-TV from Sioux City, Iowa. In the event that the American Telephone 
&« Telegraph Co. cost per hour rate for the use of said facilities is at any time or 
times reduced, effective during the period in which this agreement is in effect, 
the said sum of $60 shall be reduced in the same proportion. 

2. You shall bill us each month for sums due you pursuant hereto, and we shall 
make payment in accordance with such billings within 10 days after receipt 
thereof. 


77632—57—pt. 2, v. 3 14 
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8. Nothing herein contained shall be deemed any commitment that ABC tele- 
vision network live commercial programs, or any of them, will be furnished to 
KELO-TV. 

4. It is understood and agreed that this amendment may be terminated by 
either party upon giving the other party at least 2 weeks’ advance written notice 
of its intention so to do. 

If, after examination, you find that the arrangement herein proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN BBOADCASTING Co. 
(A Division of American Broadcasting-Paramount Theatres, Inc.), 
By A.LrreD R. BECKMAN, 

Accepted this 25th day of March 1955. 

MIDCONTINENT BROADCASTING Co., INC. 
(Television Station KELO-TYV), 
By JosepH Fiorp President. 


KREM-TYV, SpoKANE, WASH. 
Section I 
First five paragraphs replaced by following: 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board at Spokane, 
Wash. It is understood that your station shall be the customer of record for the 
facilities from the abovementioned point to your control board at your main 
studios, including local loops and connections, and that you agree to pay $6,000 
per month as partial reimbursement of distribution and other network costs. 
We will offer your station the first call for television broadcasting in the com- 
munity in which your studios are located upon all our network television pro- 
grams scheduled to be broadcast by a television station in that community. ‘The 
program service we are offering will be as follows: 

“(a) The network sustaining program (film recorded) which we will offer to 
you may not be sold by your station for commercial sponsorship or interrupted 
for commercial announcements or used for any purpose other than sustaining 
broadeasting without our prior consent. The charge to your station for such 
sustaining programs will be $100 per clock hour prorated for shorter periods. 
There will be no charge for live sustaining programs. 

“(b) We will from time to time offer you live or film recorded programs 
identified as cooperative, spot sustaining and syndicated programs. You may 
carry the cooperative or spot sustaining programs on the same basis as regular 
sustaining programs or you may offer them for commercial sponsorship on the 
terms and conditions specified by us at the time such programs are offered to 
you. Syndicated programs may be broadcast only pursuant to the terms offered. 
There will be no charge for live cooperative programs with the exception of 
special pay-if-you-carry cooperative programs.” 

Section IT 

Paragraph 1: Variation A, $300. 

Paragraph 2: Variation A, 30 percent. 
Section IIT 

Local time. 


Section VI 


November 15, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


WICS-TYV, SprINnGFIELp, ILL. 
Section I 


Variation B. 


Following is added to the preliminary paragraphs: 
“It is understood and agreed, however, that during the term of this ¢ontract 
you will reimburse us for all costs of A. T. & T. facilities including local loops 
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and connections, which we may incur in order to feed our ABC programs to your 
main studio control board from the A. T. & T. testboard located in St. Louis, Mo,” 
Section II 

Paragraph 1: Variation A, $150; class B rate includes Monday through Friday, 
5 to 6 p. m. 

Paragraph 2: Variation A, 25 percent. 
Section IIT 

Variation D. 


Section VI 
Variation A. 
September 15, 1955. 
KYTV, SPRINGFIELD, Mo. 
Section I 
Variation D. 
Section II 

Paragraph 1: Variation A, $275. 

Paragraph 2: Variation A, 25 percent. 
Section III 

No option time. 

Section VI 

Variation B. 

September 1, 1955. 

Mutual termination clause with 6 months’ advance written notice (6 months’ 
notice of termination sent by ABC on July 31, 1956; however, contract renewed 
effective January 31, 1957). 

WSTV-TV, STEUBENVILLE, OHIO 
Section I 
Variation A, except that 11 unit hours are waived in return for affiliation. 
Paragraph 1 (a): No charge for live sustainers. 
Section II 
Paragraph 2: $400; 30 percent, 11 free hours. 
Section III 
Variation B. 
Section VI 
March 1, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


WTHI-TV, Terre HAvutTe, IND. 
Section I 

Variation A: First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will arrange for our programs 
to be delivered to the A. T. & T. control board at Indianapolis, Ind. We will offer 
your station the first call for television broadcasting in the community in which 
those studios are located upon all our network television programs scheduled to 
be broadcast by a television station in that community. The program service 
we are offering will be as follows :” 


Section II 
Paragraph 1: Variation A, $400. 
Paragraph 2: Variation A, 30 percent. 
Section IIT 
Variation B. 
Section VI 
Variation A. 
July 26, 1956. 
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KOCMC-TV, TExARKANA, TEx. 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense arrange 
for our programs to be delivered to your control board at your main studios. It 
is understood that we will reimburse you for the use of local loops and connec- 
tion facilities when they are used for ABC television programs. We will offer 
your station the first call for television broadcasting in the community in which 
those studios are located upon all our network television programs scheduled to 
be broadcast by a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 12 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section IT 

Paragraph 2: $200; 25 percent, 12 free hours. 
Section III 

Variation B. 
Section VI 

Variation A. 

September 15, 1956. 
Rider IT 

WCTYV, THOMASVILLE, GA. 

Section I 

Variation C. 
Section II 

Paragraph 1: Variation A, $200. 

Paragraph 2: Variation A, 25 percent. 
Section III 

Variation D. 

Section VI 

Variation B. 

November 1, 1955. 

Mutual termination clause with 90 days advance written notice. 

Rider II 
XETYV, TisuANA, MExico-San DIEco, CALir. 
Section I 

First three paragraphs read as follows: 

“In order that your station may continue to serve the public interest, conven- 
ience, and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will, at our own expense, 
arrange for our programs to be delivered to A. T. & T. test board, San Diego, Calif. 
It is understood that you shall be the customer for the local loop and connection 
facilities between such A. T. & T. test board and your main studios, Tijuana, 
Mexico. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer you, you will waive compensation for 24 unit-hours 
of our network commercial programs broadcast by your station during each 
calendar month, 

“The program service we are offering will be as follows: It is understood that 
we will be under no obligation to furnish any program to you for which we do 
not have necessary Mexican rights.” 

Paragraph 3: Station agrees to pay any customs duties or other taxes imposed 
as a result of shipment outside the United States. 


Section II 
Paragraph 7: Additional sentence: All compensation paid to you hereunder 


will be paid to you in United States dollars by check. 
Paragraph 2: $700; 30 percent ; 24 free hours. 
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Paragraph 4: Reads as follows: “You agree to maintain for your television sta- 
tion such licenses, including performing rights licenses, necessary for you to 
broadcast the television programs which we furnish to you hereunder.” 


Section IIT 

Paragraph 1: Variation A, local time. 

Paragraph 3: Agreement subject to rules and regulations of FCC as well as 
rules and regulations of Government of Mexico. 


Section V 
*aragraph 2: The following added to end of paragraph: “including but not 


limited to any order, rule, or regulation of any governmental agency having 
jurisdiction of either of us.” 


Section VI 
January 15, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


Rider II 
WSPD-TV, ToLepo, Onto 


This entire contract reads as follows: 
NOVEMBER 17, 1950. 
THe Fort INpustTry Co., 
Toledo, Ohio, Television Station WSPD-TV. 
GENTLEMEN: We are proposing in this letter the following plan for network 
cooperation between this company and your television station WSPD-TYV. 


I. NETWORK AFFILIATION AND PROGRAM SERVICE 


1. In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of high quality and character, 
we will, at our own expense, arrange for program transmission lines to be ex- 
tended to the A. T. & T. test board in Toledo. You agree to absorb all costs of 
program transmission between the A. T. & T. test board and your station, in- 
cluding switching charges. 

2. The sustaining programs which we will offer to you, in the form of live 
or kinescope or other film recorded versions, are for sustaining use only. They 
may not be sold for commercial sponsorship or used for any purpose other than 
a single sustaining broadcast within the period of time specified by us in each 
case, Without our consent. The charge to you for live sustaining programs shall 
be $75 for clock-hour, prorated for shorter periods, delivered to the Toledo 
A. T. & T. test board. The charge to you for kinescope or other film recorded 
versions shall be 30 percent of your highest network-hour rate. 

It is agreed that, wherever possible, we will give you at least 3 weeks’ notice 
of the discontinuance of any sustaining program we offer to you, and you will 
give us at least 3 weeks’ notice of the cancellation by you of any order for such 
programs for your station. Our obligation to furnish you recorded sustaining 
programs is contingent upon our continued ability to make arrangements satis- 
factory to us for the recordings necessary to deliver the programs to you. Also, 
our obligation to furnish live sustaining programs is contingent upon our con- 
tinued ability to arrange satisfactory cable allocations. 

3. We will offer you for television broadcast by your station all ABC tele- 
vision network sponsored programs for which clients may request broadcasting 
hy your station and which are available either live or in kinescope or other 
film recorded versions. 

4. We agree to deliver to you for broadcasting a positive print of each re- 
corded version of our sustaining or commercial programs, shipping charges 
prepaid. You agree to return to us, or to forward to such television station as 
we designate shipping charges prepaid and in the same condition as received 
by you, ordinary wear and tear excepted, each print or copy received by you 
hereunder, together with the reels and containers furnished therewith. 

In the event you damage the print of any programs so delivered to you, you 
ugree to pay us the cost of replacing this film of the entire program. The cost of 
replacement shall be computed at the rate of $1.25 per minute for the full length 
of the program. 

Each such. print is to be returned immediately after a single television broad- 
cast thereof has been made ever the station, unless otherwise specified by us. 
You agree to observe the other limitations we may place on the use of such 
recordings. 
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5. Approximately 20 days after the close of each month, we will pay you in 
accordance with the following provisions for broadcasting our sponsored tele- 
vision network programs on your station during each month; 

(a) The network station rate of your station shall be determined in ac- 
cordance with the rate table attached hereto. 

(b) You and we reserve the right to change at any time upon ’45 days’ 
prior written notice your network station rate to advertisers from that 
set forth in the attached rate table. 

If we increase your network station rate to advertisers above that set. forth 
in the attached table, such increased rate shall be used in computing the station 
compensation due you on business actually sold by us at such increased rate. 

We will pay you for broadcasting television network sponsored programs, 
either live or film recorded, an amount equal to 30 percent of the gross rate 
charged the advertiser by us. 

In the event we clear music performing rights at the source as to any program 
with your consent, we’ will deduct your proportionate share of such music 
license fees from the payment due you for the month in which such program 
was broadcast. 

If you should be unable, for any reason, to broadcast any sponsored program 
and we thereby rebate all or part of the time charge to any advertisers, your 
compensation from us for that month shall be proportionately reduced. 

An advertiser (or advertisers controlled by the same person, firm or corpora- 
tion) using a block of time, even though it be broken into two or more contiguous 
periods for the purpose of advertising separate products, may be entitled to the 
benefit of the rate applicable to the entire block of time, in which event the rate 
for your station for such entire block of time will be used in computing the 
compensation due you. 

Il. GENERAL 


1. You will submit to us in writing such reports covering network programs 
broadcast by your station as we may request from time to time, upon forms 
provided for that purpose. 

2. You agree that you will maintain for your television station such licenses, 
including performing right licenses, as now are or hereafter may be in general 
use by television broadcast stations and necessary for you to broadcast the 
television programs which we furnish to you under this agreement, 

3. Neither you nor ourselves shall incur any liability hereunder because of our 
failure to deliver or your failure to broadcast any or all programs due to (a) 
failure of facilities, (b) labor disputes, or (c) causes beyond the control of the 
party so failing to deliver or to broadcast. 

4. You agree not to assign or transfer any of the rights or privileges granted 
to you under this agreement without our consent in writing. You agree that if 
you transfer your station license or sell or otherwise dispose of all or any of your 
assets without which you would be unable to perform this agreement, you will 
make such sale or assignment subject to the obligation on the part of the 
purchaser to assume and perform this agreement if we so elect. 

5. You agree not to authorize, cause, permit or enable anything to be done 
whereby any program which we supply to you hereunder may be used for any 
purpose other than broadcasting by your station intended for reception by the 
general public in places to which no admission is charged. 

6. You agree not to authorize, cause, permit or enable anything to be done with- 
out our consent whereby a recording on film or otherwise is made, or a recording 
is broadcast, of a program which has been, or is being, broadcast on our network. 

7. No waiver by either of us of any breach of any provision of this agreement 
shall be deemed to be a waiver of any preceding or succeeding breach of the same 
or any other provision. 

8. This agreement shall be construed in accordance with the laws of the State 
of New York. 

9. Any arrangement with your station relates only to us and your station and 
is not related to any arrangement that exists or may later be made between us 
and any other station. 

Ill TERM 


The term of this agreement shall be from 3 a. m., New York time, on the 31st 
day of December 1955 to 3 a. m., New York time on the 31st day of December 
1957, except that either party may terminate this agreement at any time upon 
not less than 6 months’ written notice to the other party. 
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If, after examination, you find that the arrangement here proposed is satis- 
factory to you, please indicate your acceptance on the copy of this letter enclosed 
for that purpose and return that copy to us. 

Very sincerely yours, : 
AMERICAN BROADCASTING Co., INC., 
By Orro P. BraNopt, 
Director of Television Stations. 


Accepted this 17th day of November 1950. 


THE Fort INpUstTRy Co., 
TELEVISION STATION WSPD-TYV, 
By Lee B. WAILEs, 
Vice President. 
Rider I 
Notwithstanding any of the terms and conditions herein during the period from 

the effective date of this agreement until such time as A. T. & T. interconnection 
facilities are available to you or, during any subsequent period during the term 
hereof when said facilities can regularly not be used by you for any reason, we 
will compensate you for all ABC commercial programs carried at our request 
by your station on the basis of 25 percent of gross from the first unit hour. It 
is understood that during any period when your station operates on a non- 
interconnected basis we will be under no obligation to furnish any of our pro- 
grams to A. T. & T. test board, San Diego, Calif. 
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KVOA-TYV, Tucson, ARIz. 
Section I 
Variation C. 


Section II 

Paragraph 1: Variation A, $210; class B time includes Monday through Friday 
5 to 6 p. m. 

Paragraph 2: Variation A—25 percent. 


Section III 
Variation ©. 

Section VI 
Variation B. 


September 15, 1953. 
Mutual termination clause with 90 days’ advance written notice. 


KTVX, Tusa, OKLA. 
Section I 

First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. test board at Tulsa, 
Okla. We will offer your station the first call for television broadcasting, in 
the community in which those studios are located, upon all our network television 
programs scheduled to be broadcast by a television station in that community.” 


Section II 
Paragraph 2: $550; 30 percent, 22 free hours. 
Section VI 

September 1, 1956. 

Mutual termination clause with 12 months’ advance written notice. 
Rider II 

KWTX-TV, Waco, Tex. 
Section] 

First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to your control board at your main 
studios. It is understood that ABC shall pay for its proportionate share of the 
local loop and connection facilities between the local T. T. & T. test board and 
your main studios. We will offer your station the first call for television broad- 
casting, in the community in which those studios are located, upon all our net- 
work television programs scheduled to be broadcast by a television station in that 
community.” 

Section II 

Paragraph 2: $250; 30 percent, 22 free hours. 
Section IIT 

Variation B. 


Section VI 


January 1, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


WMAL-TV, WasHrneTon, D. C. 
Section II 


Paragraph 2: $1,200; 30 percent, 22 free hours. 


Section IV 

Paragraph 4: “We agree to pay you any ‘out-of-pocket’ cost for making such 
commercial announcements on sponsored programs, at your existing AFTRA 
contract rate. There will be no payment for noncommercial announcements 
inserted in sustaining programs.” 
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Section VI 
October 1, 1956. 


Rider II 
WATR-TV WaTeERBURY, CONN. 
Section I 

First two paragraphs read as follows: 

“It is hereby understood that you will maintain your own private relay system 
between your station and New York City and that you will carry off the air the 
signals of WABC-TV at no expense to the American Broadcasting Co. or WABC-— 
TV. It is further understood that you will order the necessary audio facilities 
and that you will bear the expense of these same facilities. We will offer your 
station the first call for television broadcasting in the community in which those 
studios are located upon all our network television programs scheduled to be 
broadcast by a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 12 unit hours 
of our network commercial programs broadcast by your station during each 
calendar month.” 


Section II 

Paragraph 2: Variation B, $200: (a) 27% percent for first 33 hours in excess 
of 12 free hours; (b) 30 percent all hours in excess of 45 hours, 12 free hours. 
Section VI 

June 1, 1955. 

Mutual termination clause with 3 months’ advance written notice. 
Rider II] 

WINT, WaTERLOoo, IND. 

Section I 

Variation A. 

Paragraph 1 (a): No charge for live sustaining programs. 
Section II 

Paragraph 1: Variation A, $400. 

Paragraph 2: Variation A, 25 percent. 
Section VI 

October 15, 1956. 

Mutual termination clause with 6 months advance written notice. 
Rider II 

WSAU-TV, Wausau, WIs. 

Section I 

Variation C. 
Section II 

Paragraph 1: Variation A, $200 

Paragraph 2: Variation A, 30 percent. 
Section III 

No option time. 
Section VI 

Variation A. 

November 1, 1956. 
Rider II 

Additional agreement reads as follows: 

“It is understood that there are in existence A. T. & T. facilities making it 
possible to feed your station live television programs scheduled on the ABC 
television network. It is hereby agreed that such programs will be made avail- 


able to your station as follows: 

“Live commercial programs, f. 0. b. the nearest ABC point with regular com- 
pensation. 

“Live sustaining programs, f. o. b. the nearest ABC point with a program fee of 
$100 per clock hour prorated for shorter periods. 
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“Live co-op or syndicated programs, f. o. b. the nearest ABC point with program 
fee of $100 per clock hour prorated for shorter periods if carried sustaining or 
the offered co-op or syndicated fee is sold commercially.” 


WBEAT-TV, West PALM BreacH8, Fa, 
Section I 

First two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience and necessity by broadcasting programs of a quality and character gen- 
erally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard in West 
Palm Beach, Fla. It is understood that ABC shall not be the customer for the 
local loons and connection facilities between the local A. T. & T. testboard and 
WEAT-TV control board, and that you will make these loops and connections 
available for ABC programs at no cost to ABC. We will offer your station the 
first call for television broadcasting in the community in which those studios are 
located upon all our network television programs scheduled to be broadcast by 
a television station in that community. 

“In return for the network affiliation, including any live sustaining program 
service which we may offer to you, you will waive compensation for 36 unit hours 
of our network commercial programs broadcast by your station during each calen- 
dar month.” 


Section IT 

Paragraph 2: $225: 30 percent, 35 free hours. 
Section III 

Variation A. 

Section VI 

November 1, 1954. 

Following is added at end: 

“(a) The term of this agreement shall begin the first day of commercial opera- 
tion of station WEAT-TV; however, section I, Network Affiliation and Program 
Service of this agreement granting first call on all ABC network programs to said 
station shall become operative only after said station has given the American 
Broadcasting Co. 90 days written notice of its intention to commence such com- 
mercial operation. 

“(b) This agreement may be terminated at any time subsequent to the accept- 
ance date above mentioned by either party upon giving 12 months written notice 
to the other party; except that in the event television station WEAT-TV has not 
completed construction in accordance with its construction permit BPCT-—1803 
dated February 19, 1954, and/or is not in commercial operation by January 15, 
1955, the American Broadcasting Co. shall have the option to terminate this 
agreement upon 7 days written notice.” 


Rider I 
$3,600 top figure (X); $100 steps (Y). 


Rider II 


Additional agreement reads as follows: 

“In the event connecting facilities are ordered for service to your station and 
you do not use such facilities because of a delay of the commencement of your 
station’s operations, or failure to operate your station, or failure to use such 
facilities, or discontinuance of the use of such facilities, or for any other reason, 
you agree to assume any and all financial responsibility to the American Tele- 
phone & Telegraph Co. or other carrier and to pay such company any charges 
for these facilities from the availability date of connected service until you 
commence or recommence use of same facilities. Such commencement or re- 
commencement of use of the facilities shall not be constrned to terminate your 
obligation with regard to the facilities for any such period of nonuse.” 


KAKE-TV, WicnuttTa, KANs. 
Section II 
Paragraph 2: $500; 30 percent, 22 free hours. 
Section VI 
October 15, 1956. 


Rider IT 
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KFDX-TV, WicurrTa Fats, Tex. 
Section I 

Standard except that 15 unit hours are waived rather than 22. 
Section II 

Paragraph 2: $350; 30 percent, 15 free hours. 

Section IIl 

Variation C. 

Following additional paragraphs have been appended: 

“1 (a). During that portion of the year when daylight saving time is observed 
in New York City (and central standard time continues to be observed in 
Wichita Falls, Tex.), network optional time will be as follows: 

Weekdays and Sundays (New York City time) : 
10 a. m. to 1 p. m. 
3:30 p. m. to 6 p. m. 
7:30 p. m. to 11 p. m. 

“1 (b) Whenever we exercise the above-mentioned option to furnish you a 
network commercial program, you will broadcast such program as ordered ex- 
cept in the case where another network having an affiliation agreement with 
you has previously exercised its option to furnish you a network commercial 
program in the same time period.” 


Section VI 
September 1, 1955. 
Rider Il 
WILK-TV, WILKEs-BarkE, Pa. 
Section I 


Standard except that first two paragraphs read as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the test board of the A. T. & T. in 
Wilkes-Barre, Pa. It is understood your station shall be the customer for the 
local loop and connection facilities between the local A. T. & T. test board and 
your main studios. We will offer your station the first call for television 
broadcasting in the community in which these studios are located upon all our 
network television programs scheduled to be broadcast by a television station 
in that community. 

“In return for the network affiliation including any live sustaining program 
service which we may offer to you, you will waive compensation for 20 unit 
hours of our network commercial programs broadcast by your station during 
each calendar month.” 


Section II 
Paragraph 2: $300; 30 percent, 20 free hours. 
Section VI 
April 1, 1955. 
Mutual termination clause with 6 months’ advance written notice. 


Rider IT 
WMFD-TV, WILMINGTON, N. C. 
Section I 

Variation A except first paragraph is replaced by the following: 

“It is understood and agreed that effective November 21, 1955, section I, Net- 
work Affiliation and Program Service, on page 1 of said contract was deleted 
and the following substituted therefor : 

“‘In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will offer your station 
programs of wide variety including musical, sports, educational entertainment, 
religious, and special events. The program service we are offering will be as 
follows.’ 

Section II 
Paragraph 1: Variation A, $200. 


)- 


Paragraph 2: Variation A, 25 percent. 
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Section ITI 
Variation D. 
Section VI 

April 1, 1955. 

Mutusi termination clause with 6 months’ advance written notice. 
Rider II 

WTOB-—TV, WINstoNn-SALEM, N. C, 
Section I 

First paragraph reads as follows: 

“In order that your station may continue to serve the public interest, con- 
venience, and necessity by broadcasting programs of a quality and character 
generally beyond the reach of individual stations, we will at our own expense 
arrange for our programs to be delivered to the A. T. & T. testboard in Winston- 
Salem, N. C. It is undestood that ABC shall not be the customer for the local 
loops and connection facilities between the local A. T. & T. testboard and your 
control board, and that you will make these loops and connection available for 
all ABC programs at no cost to ABC,” 


Section II 
Paragraph 2: $150; 30 percent, 22 free hours. 
Section VI 
Variation A. 
April 1, 1956. 
Rider I 
1,650 top figure (X) ; $75 steps (Y). 
Rider II 


KIMA-TV, YAKIMA, WASH. 
Section I 


Variation A. 
Section II 
Paragraph 1: Variation A, $200 class B rate includes Monday through Friday, 
5 to 6 p. m. 
Paragraph 2: Variation A, 25 percent. 
Section III 
Variation B, local time. 
Section VI 
November 15, 1958. 
Mutual termination clause with 90 days’ advance written notice. 


WSBA-TYV, York, PA. 


Section II 
Paragraph 2: $250; 30 percent, 22 free hours. 
Section VI 
November 1, 1956. 
Mutual termination clause with 12 months’ advance written notice. 


Rider II 
WKBN-TV, YouncsTown, OHIO 
Section I 

Variation A. 

Paragraph 1 (a): No charge for live sustaining programs. 

Paragraph 3 (c) is as follows: 

“(c) The offering of film recorded programs is contingent upon our ability to 
make arrangements satisfactory to us for the recordings necessary to deliver 
the programs to you.. Positive prints of recorded programs will be shipped by us, 
shipping charges prepaid, and you agree to return to us or to forward to such 
television station as we designate, shipping charges prepaid, each print or copy 
received by you hereunder, together with the reels and containers furnished 
therewith. You will return all prints in the same condition as received by you, 
ordinary wear and tear excepted, immediately after a single TV broadcast 
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thereof over your station unless otherwise specified by us. In the event you 
damage a print of any program which we deliver to you, you agree to pay the 
cost of replacing the complete print at the rate of $1.25 per minute of running 
time for the full length of the print. It is agreed however, that you will bill 
ABC each month an amount equal to the total cost to you for the shipping of 
recorded programs either to other stations or back to ABC. ABC will deduct 
from this total bill an amount equal to $2 per shipment, and your station will 
receive compensation in the amount of the difference between these two figures. 
The figure ($2) represents the average shipping cost, Youngstown to New York.” 


Section II 
Paragraph 1: Variation A, $500; class B rate includes Monday through Fri- 


day, 5-46 p. m. 
Paragraph 2: Variation A, 274% percent. 


Section III 
No option time. 
Section VI 
July 1, 1955. 
Terminates January 1, 1957. 


WHIZ-TYV, ZANESVILLE, OHIO 


This entire contract reads as follows: 
JUNE 12, 1953. 
ZANESVILLE PUBLISHING Co., 
Television Station WHIZ-TYV, 
Zanesville, Ohio. 

GENTLEMEN: We are proposing in this letter the following plan of network 
cooperation between this company and your television station, WHIZ-TV. 

We will offer you all ABC television network sponsored programs for which 
advertisers may request broadcasting by your station, and you agree to broad- 
cast the network sponsored programs which you accept without interruption 
for local announcements of any kind unless otherwise directed by us. 

For the broadcasting of television network sponsored programs by your 
station, we will pay you a sum equal to 30 percent of the total gross amount 
billed to the advertisers by us at the rates for your station shown on the 
attached table. 

The network sustaining programs (film recorded) which we will offer to you, 
may not be sold by your station for commercial sponsorship or interrupted for 
commercial announcements or used for any purpose other than sustaining broad- 
casting without our prior written consent. The charge to you for such sustaining 
programs will be $100 per clock hour prorated for shorter periods. 

We will from time to time offer you film recorded programs identified as 
cooperative, spot sustaining, and syndicated programs. You may carry the 
cooperative or spot sustaining programs on the same basis as regular sustaining 
programs or you may offer them for commercial sponsorship on the terms and 
conditions specified by us at the time such programs are offered to you. Syndi 
cated programs may be broadcast only pursuant to the terms offered. 

The offering of film-reecorded programs is contingent upon our ability to make 
arrangements satisfactory to us for the recordings necessary to deliver the pro- 
grams to you. Positive prints of recorded programs will be shipped by us, 
shipping charges prepaid, and you agree to return to us or to forward to such 
television station as we designate, shipping charges prepaid, each print or copy 
received by you hereunder, together with the reels and containers furnished 
therewith. You will return all prints in the same condition as received by you, 
ordinary wear and tear excepted, immediately after a single TV broadcast thereof 
over your station unless otherwise specified by us. In the event you damage a 
print of any program which we deliver to you, you agree to pay the cost of replac- 
ing the complete print at the rate of $1.25 per minute of running time for the full 
length of the print. 

It is mutually understood and agreed that both you and ABC shall give the 
other at least 28 days’ advance notice of the discontinuance of any scheduled 
series of network commercial programs. It is further understood and agreed 
that if we fail to give you 28 days’ advance notice of discontinuance of any 
scheduled series of network commercial programs, we will pay you the compen- 
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sation you would have received if the series had continued for 28 days following 
the receipt by you of notice of discontinuance except that you will not be entitled 
to compensation for any discontinued programs for which we substitute another 
network commercial program. 

The term of this agreement shall be from 3 a. m., New York time, on the Ist 
day of July 1956 to 3 a. m., New York time, on the 1st day of July 1958. It is 
understood that either party may terminate this agreement at any time upon 
30 days’ written notice to the other party. 

Please indicate your acceptance of the foregoing by signing this letter agree 
ment in the space provided below and returning the duplicate to us. 

Very sincerely yours, 
AMERICAN BROADCASTING Co., a Division of 
American Broadcasting-Paramount Theatres, Ine. 
By ALFRED R. BECKMAN. 


Accepted this 15th day of July 1953. 
LANESVILLE PUBLISHING Co. 


TELEVISION STATION WHIZ-TV. 
By VERNON A. NOLTE. 
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CANADIAN BROADCASTING Corp., ToRONTO, ONTARIO, CANADA 


AMERICAN BROADCASTING Co., 
New York, N. Y., April 2, 1954 
CANADIAN BROADCASTING CorpP., 
Toronto, Canada. 


GENTLEMEN: 1. This letter sets forth the agreement between the American 
Broadcasting Co., a division of American Broadcasting-Paramount Theatres, 
Inc. (hereinafter referred to as ABC) and the Canadian Broadcasting Corp. 
(hereinafter referred to as CBC) with respect to the affiliation of the television 
stations of the CBC television network with the ABC network. 

2. ABC will supply to CBC and CBC agrees to broadcast such ABC television 
network commercial and sustaining programs which ABC will supply are 
for sustaining use only and may not be sold by CBC for commercial sponsorship 
or used for any other purpose. ABC will, at its own expense and subject to the 
availability of circuits, deliver to the test board of the American Telephone & 
Telegraph Co. in Buffalo, N. Y., the programs which are to be broadcast by CBC 
simultaneously with their origination on the ABC television network. CBC will 
accept delivery of such programs at that point and will, at its own expense deliver 
such programs from such point to the control boards of such stations of the CBC 
television network which are interconnected by wire or other means to permit 
such stations to broadcast such programs simultaneously with their origination 
on the ABC television network. Where in the opinion of ABC the delivery of a 
program over the facilities described above is for any reason impractical or un- 
desirable ABC may deliver such program to CBC in the form of motion-picture 
film or other recorded version as set forth in paragraph 3 below. 

3. In those cases where the ABC television network programs are not trans- 
mitted to CBC over program transmission lines ABC will deliver to CBC, at a 
point designated by CBC, a positive print or copy of a motion-picture film or 
other recorded version of any such program in sufficient time for CBC network 
stations to broadcast such program at the time scheduled. In the event the filmed 
program referred to above is to be broadcast by two or more CBC network stations 
CBC will arrange and pay for the cost of transportation of the program between 
such stations arranging delivery in sufficient time for such stations to broadcast 
the program as scheduled. CBC will comply with ABC's instructions con- 
cerning the disposition to be made of each such print or copy received by CBC 
hereunder together with the reels and containers furnished therewith by re- 
turning them to ABC or forwarding the same to other CBC stations described 
above, or by making such other disposition thereof as ABC may direct, in as good 
condition as when received, ordinary wear and tear excepted. Each such print 
or copy is to be returned to ABC immediately after the Scheduled broadcasts 
thereof have been made unless otherwise specified by ABC. CBC will pay all 
transportation charges to and from CBC including any import or export duties in 
connection with the delivery and return of any print or copy described in this 
paragraph. 

4. The following shall be the financial arrangement between ABC and CBC 
for the ABC television network commercial programs and other services which 
ABC will supply to the CBC television network and for the time which the 
stations of the CBC television network will make available for ABC television 
network commercial programs. 

(a) ABC will bill and collect from advertisers the station time rates for 
such stations. The rate classifications and discounts for all CBC television 
network stations shall be set and published by CBC and CBC will notify ABC 
from time to time of any changes in the CBC television networks station 
rates. If CBC »r-posed to increase or decrease the station rate of any CBC 
station CBC agrees to give ABC at least 45 days’ written notice of its inten- 
tion so to increase or decrease such rate. CBC will bill and collect from 
advertisers any additional charges and shall be entitled to retain the full 
amount of such additional charges. 

(b) CBC frequency and regional discounts, if any, on the station time 
rate of CBC television network stations shall be granted to advertisers by 
CBC. A 15 percent agency commission shall be deducted after frequency 
and regional discounts. ABC will not be permitted to deduct any other 
discount from the station time rates. The net revenue remaining after such 
deduction will then be divided equally between ABC and CBC. 

(c) Settlement will be made on a monthly basis. ABC will remit to CBC 
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its share of the net revenue approximately 20 days after the end of each 
month. 

(da) All rates and charges in respect to this agreement are in terms of 
Canadian currency and payments when due will be made in equivalent 
Canadian dollars at the prevailing rate on the day such payment is due. 

5. CBC will be entitled to take delivery of any ABC television network sus- 
taining programs available at the Buffalo, N. Y., test board of the A. T. & T. 
and to make a simultaneous broadcast of such program over the interconnected 
stations of the CBC television network. No charge will be made for such sus- 
taining service. ABC television network sustaining programs on motion picture 
film or other recorded version will be made available to CBC upon such terms 
as shall be agreed upon from time to time. 

(b) CBC may make available to ABC for broadcasting on the ABC tele- 
vision network all unsponsored television programs produced by the CBC, 
without charge to ABC except that ABC shal] reimburse CBC for additional 
expenses, if any, incurred by CBC as a result of the use of such programs 
on the ABC television network. 

6. ABC will give CBC at least 28 days’ advance notice of the cancellation or 
discontinuance of any scheduled series of ABC television network sponsored 
programs, failing which ABC will pay to CBC the compensation CBC would 
have received for any broadcast in such series which would have taken place 
except for such cancellation or discontinuance during the 28 days following the 
receipt by CBC of notice of cancellation or discontinuance except that CBC will 
not be entitled to compensation for any canceled or discontinued program which 
was scheduled for broadcast during a period in which another sponsored pro- 
gram is broadcast. Nothing in this paragraph shall entitle CBC to compensa- 
tion as a result of ABC’s changing a network program without 23 days’ advance 
notice to a time for which the station is not already committed to carry a spon- 
sored broadcast. 

7. Because of the public responsibility of ABC towards its United States 
audience, ABC may at any time, without liability to CBC, substitute for any 
scheduled network program a network program which involves a special event 
of public interest or importance in the United States. However, if such sub- 
stituted program is carried by any of the CBC stations herein referred to, no 
compensation will be paid for the substituted program unless the substituted 
program is commercially sponsored when the regular compensation will be paid 
for it. 

8. An advertiser using a block of time even though it be broken into half-hour 
and/or quarter-hour contiguous periods for the purpose of advertising separate 
products shall be entitled to the benefit of the rate applicable to the entire block 
of time in which event the rate for such entire block of time will be used in 
computing the compensation due CBC. 

9. Because of the public responsibility of CBC towards its Canadian audience, 
CBC may at any time, without liability to ABC, substitute for any scheduled 
ABC network program a program which involves a special event of public in- 
terest or importance in Canada. In such event there would be no cost to ABC 
for compensation for such programs. 

10. CBC will submit to ABC in writing, upon forms provided by ABC, such 
reports as ABC may request covering the network programs furnished by ABC 
to CBC hereunder. 

11. CRC agrees to maintain for the CBC stations herein referred to, such li- 
censes, including performing rights licenses, as now are or hereafter may be, 
necessary for said stations to broadcast the programs which ABC furnished to 
CBC hereunder. In every situation where authorization to broadcast in Canada 
a show originating in the United States of America is required under the Cana- 
dian Copyright Act, ABC shall have obtaired or shall endeavor to obtain au- 
thorization in advance of the show. In the event authorization shall not have 
been obtained ABC shall notify CBC. It is understood that this paragraph does 
not include any license in which may be issued by any union of musicians. 

12. Neither CBC nor ABC shall incur any liability hereunder because of ABC's 
failure to deliver or the failure of the station to broadcast any or all programs 
due to failure of facilities, labor disputes, or any causes beyond the control of 
the party so failing to deliver or broadcast. It is understood that in the event 
of interruption of service by the network or by the station it may be necessary to 
make appropriate adjustments in the charges to clients and that in such event 
the CBC basis of adjustment shall apply. 
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13. CBC will not authorize, cause, permit or enable anything to be done 
without ABC’s consent whereby any television program, motion-picture film, 
recording or other material furnished to you hereunder may be recorded, dupli- 
cated er otherwise used for any purpose other than broadcasting by the station 
as provided herein. 

14. This agreement is contingent upon and subject to the ability of ABC to 
secure and maintain the necessary permission uf the Federal Communications 
Commission of the United States or other United States governmental regulatory 
bodies having jurisdiction, to transmit ABC network programs to the individual 
Canadian station. 

15. No waiver by either ABC or CBC of any breach by the other party of any 
provision of this agreement shall be deemed to constitute a waiver of any pre- 
ceding or succeeding breach of the same or any other provision. 

16. This agreement shall be governed by the laws of the State of New York. 

17. This agreement shall not apply to the television station in Windsor without 
further discussion with and approval by ABC. 

18. This agreement supersedes and is substituted for any and all agreements 
relating to the subject matter hereof heretofore existing between the parties 
subject only to the fulfillment of any accrued obligations thereunder. 

19. This agreement shall become effective at 3:00 a. m. New York City time 
on the first day of June 1956, and shall remain in effect until the first day of 
June 1958. It is understood and agreed, however, that this agreement may be 
terminated by either party upon giving the other party 6 months advance writ- 
ten notice of its intention to do so. 

If, after examination, you find that the arrangement herein proposed is sat- 
isfactory to you, please indicate your acceptance on the copy of this letter 
enclosed for that purpose and return that copy to us. 

Very sincerely yours, 
AMERICAN Broapcastina Co,, 
A Division of American Broadcasting-Paramount Theatres, Inc. 
By ALFrrep R. BECKMAN. 

Accepted this 30th day of June 1954. 

CANADIAN BROADCASTING CorRP. 
By A. OUIMET. 


TRANS-COMMUNITY TELEVISION NETWORK, INc., BeveRLY Hitts, CALir. 


December 15, 1955. 
TRANS-COMMUNITY TELEVISION NETWORK, INC., 
Beverly Hills, Calif. 

GENTLEMEN : The following shall comprise the agreement between you and us 
for the affiliation of your stations located in the communities listed in the 
attached schedule A (herein called individually Station or collective Stations) 
with the ABC television network: 

1. You are presently organizing and expect to commence operating a system 
called Commprovision, which is a closed circuit system which will be operated 
in communities throughout the United States, its possessions and Canada, that 
are unable to receive commercial television programs broadcast over the facilities 
of stations licensed to operate by the Federal Communications Commission. You 
anticipate establishing a Station in each of such communities which will originate 
programs by using film, kinescope recordings, or local live shows and such 
programs will be transmitted to your subscribers by means of closed circuit lines. 

2. There is attached as schedule A a list of the communities in which you plan 
to begin the operation of stations on or about July 15, 1955, and thereafter. 
From time to time you will submit to ABC the names of additional communities 
to be added to schedule A specifying the approximate starting date of the station. 
ABC will endeavor to advise you within 20 days after receiving such notice 
whether or not ABC consents to the addition of such community to schedule A. 
After a community has been listed on schedule A, ABC shall have the continuing 
privilege to terminate all program service to a station in such community provided 
that in ABC’s opinion such community receives a satisfactory signal from any 
operating television broadcast station which is then affiliated with ABC. In 
such event, ABC will give at least 90 days’ written notice of such termination: 
the notice may be given prior to the commencement of operation of such affiliated 
station but shall not become effective until such operation begins even if the 90 
day period has elapsed. 
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3. From time to time you will make written requests to ABC for permission 
to transmit ABC television-network programs over your stations. ABC will 
consider such requests and, if ABC in its opinion has the legal right to make 
such programs available to you for transmission by the stations, ABC will then 
offer you such programs for the length of time the program is shown on ABC 
unless sooner terminated as provided herein. In addition, ABC may from time 
to time request you to transmit ABC television-network programs over your sta- 
tions, and in such event, ABC will offer you such programs for the length of 
time the program is shown on ABC unless sooner terminated as provided herein. 
You agree to furnish ABC with clearance information for each commercial pro- 
gram within 72 hours after receipt of the offer thereof. 

4. ABC will ship to you, at a mutually agreeable time, transportation prepaid, 
a positive print or copy of a motion picture or other recorded version on 16-milli- 
meter film, if available, of any program to be made available to you at your 
offices at 141 El Camino Drive, Beverly Hills, Calif., or such other place of deliv- 
ery as you and ABC may from time to time agree upon. You shall reimburse 
ABC for its out-of-pocket cost of any such transportation prepaid by ABC on 
the next. accounting date following receipt of its invoice therefor. It is under- 
stood and agreed that transportation of such print or copy from the initial place 
of delivery to and among the several stations shall be undertaken by you at your 
own expense. You agree to comply with ABC’s instructions concerning the dis- 
position to be made of each such print or copy received by you hereunder, 
together with the reels and containers furnished therewith, by returning to ABC 
or forwarding the same to others, transportation prepaid, or by making such 
other disposition thereof, as ABC may otherwise direct, in as good condition as 
any received, ordinary wear and tear excepted. Each such print or copy is to be 
returned to ABC immediately after a single television transmission thereof has 
been made over each station but not later than 60 days after the date of receipt 
thereof. 

5. You will cause to be transmitted over each station at the time designated 
by ABC any sponsored program offered to the stations hereunder, which ABC 
delivers to you for the duration of ABC’s commitment to the sponsor to broad- 
cast the program over the ABC television network subject, of course, to ABC's 
right of cancellation under paragraph 6. No kinescope.shall be transmitted over 
any television station more than 60 days after the date of the original telecast 
by ABC, nor may any film be transmitted more than once on any station. 

6. Each of us shall endeavor to give the other at least 21 days advance notice 
of discontinuance of a sustaining program. ABC shall endeavor to give you at 
least 26 days’ advance notice of the discontinuance of any scheduled series of 
ABC television network commercial programs being broadcast by your stations. 
However, neither of us shall incur any liability because of failure to give any 
such notice. 

7. ABC may at any time substitute for any scheduled ABC television network 
program another program which in its judgment involves a special event of out- 
standing local or national importance. 

8. The following shall be the financial arrangement between ABC and you for 
the ABC television network programs and other services which ABC will supply 
to the stations and for the time which the stations will make available for ABC 
television network programs. Settlements will be made approximately 20 days 
after the close of each month. 

You will pay the sum of $500 per month to ABC for ABC television network 
programs, sponsored or unsponsored or both, which ABC delivers to you as pro- 
vided herein. It is understood and agreed that if you need more than one print of 
a program to meet your schedule, you will notify ABC within a reasonable time 
to ebtain such additional prints, as required by you to bicycle your stations, and 
you agree to pay the cost of any such additional prints. 

9. You shall not be obligated to continue to transmit nor shall ABC be obli- 
gated to continue to furnish, subsequent to the termination of this agreement, any 
programs which ABC may have offered and which you may have accepted during 
the term hereof. 

10. You agree that you will not without ABC’s consent make any deletions 
from or additions to, or transmit any commercial or other announcements from 
the stations during any program furnished to the stations hereunder or sell for 
commercial sponsorship the ABC television network programs which ABC fur- 
nishes to the stations hereunder. You further agree that you will transmit in 
their entirety the commercial announcements included in the ABC television 
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network sponsored programs furnished to you. ABC agrees that it will make no 
charge to sponsors for delivery to you of such sponsored programs and that you 
will be termed a bonus affiliate. 

11. You agree to obtain clearances necessary for you to transmit over your 
stations the programs which ABC furnishes to you hereunder from the following 
unions: American Federation of Musicians (AFM), American Federation of 
Television and Radio Artists (AFTRA), Screen Actors Guild (SAG), Radio and 
Television Directors Guild (RTDG), Screen Directors Guild( SDG), Writers 
Guild of America (WGA), and any other union clearances which may be re- 
quired. Such clearances or waivers shall be in writing and shall be furnished by 
you to ABC. It is understood and agreed between you and ABC that you will 
indemnify and hold ABC harmless against any and all liability resulting from or 
in connection with your failure to obtain all the aforementioned clearances. 

12. You agree to maintain for the station such licenses, including performing 
rights licenses, as now are or hereafter may be in general use by television 
broadcasting stations and necessary for you to transmit the programs which 
ABC furnishes to you hereunder. 

13. Neither you nor ABC shall incur any liability hereunder because of ABC’s 
failure to deliver or the failure of the station to transmit any or all programs 
due to failure of facilities, labor disputes, Government regulations, or causes 
beyond the control of the party so failing to deliver or to broadcast. Without 
limiting the generality of the foregoing, ABC’s failure to deliver a program for 
the following reasons shall be deemed to be for causes beyond its control: can- 
cellation of a program because of the death or illness of a star or principal 
performer thereon or because of such person’s failure to conduct himself with 
due regard to social conventions and public morals and decency or such person’s 
commission of any act or involvement in any situation or occurrence tending to 
degrade him in society or bringing him into public disrepute, contempt, scandal, 
or ridicule, or tending to shock, insult, or offend the community or which tends to 
reflect unfavorably upon ABC or the program sponsor. 

14. You will submit to ABC in writing, upon forms provided by ABC, such 
reports as ABC may request covering the transmission by the stations of ABC 
television network programs furnished to you hereunder. 

15. You agree that if the ownership or control of your stations or the con- 
trolling interest in the corporation owning or controlling your stations shall be 
volumtatity or involuntarily transferred from its present holder or holders, 
you will promptly give ABC advance notice of such event and ABC shall have 
the right, if ABC so elects, to terminate this contract effective as of the effective 
date of any such transfer of ownership or control. You agree that if you sell 
or otherwise dispose of all or any of your assets without which you would be 
unable to perform this agreement, you will make such sale or other disposition 
subject to the obligation on the part of the purchaser to assume and perform 
this agreement, if ABC so elects. 

16. You agree not to authorize, cause, permit, or enable anything to be done 
whereby any program which ABC supplies to you hereunder may be used for 
any purpose other than transmission over your stations intended for reception 
by your subscribers in places to which no admission is charged. You agree not 
to authorize, cause, permit, or enable anything to be done, without ABC’s consent, 
whereby a recording on film or otherwise is made or a recording is broadcast of 
a program which has been, or is being, broadcast by ABC. 

17. This constitutes the entire agreement between you and us, all prior under- 
standings being merged herein. All questions with respect to this agreement 
shall be determined in accordance with the internal laws of the State of New 
York. This agreement may not be assigned, transferred, changed, modified, 
renewed, extended, or discharged, except as specifically provided herein or by 
an agreement in writing signed by the parties hereto. 

18. Any notices hereunder shall be in writing and shall be given by postpaid 
mail or prepaid telegram addressed to the respective address stated on the first 
page of this agreement or at such other address as may be specified in writing 
by the party to whom the notice is given. When a notice is given by mail or by 
telegram the date of mailing or the date of delivery to the telegraph office shall 
be deemed the date of giving the notice. 

19. A waiver by either of us of a breach of any provision of this agreement 
Shall not be deemed to constitute a waiver of any preceding or subsequent breach 
of the same provision or any other provision. 

20. This agreement shall become effective at 3 a. m., New York City time, on 
the 1st day of January 1956 and shall remain in effect for a period of 1 year, 
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subject to termination by ABC at any time on 90 days’ prior written notice to 
you. 

If this is in accordance with your understanding, will you please indicate your 
acceptance on the copy of this letter enclosed for that purpose and return that 
copy to ABC. 

Very truly yours, 





By 
Vice President. 
AMERICAN BROADCASTING Co., 
A Division of American Broadcasting-Paramount Theatres, Inc, 
Agreed : 
TraNs-COMMUNITY TELEVISION Network, INc., 
By 





President. 


ScHEDULE A 


A. Douglas, Ariz.: Installation in process. 
B. Primary areas: 


1. Douglas, Ariz. 19. Portales, N. Mex. 
2. Morenci-Clifton, Ariz. 20. Bend, Oreg. 
3. Winslow, Ariz. 21. Baker, Oreg. 
4. Alamosa, Colo. 22. La Grande, Oreg. 
5. Montrose, Colo. 23. Cedar City, Utah 
6. Lamar, Colo. 24. Richfield, Utah 
7. La Junta, Colo. 25. St. George, Utah 
8. Lewiston, Mont. 26. Moab, Utah 
9. Bozeman, Mont. 27. Rock Springs, Wyo. 
10. Babbitt-Hawthorne, Nev. 28. Sheridan, Wyo. 
11. Elko, Nev. 29. Rawlins, Wyo. 
12. MeGill-Ruth-Ely, Nev. 30. Blythe, Calif. 
13. Raton, N. Mex. 31. Dunnsville, Calif. 
14. Denise-Hobbs, N. Mex. 32. Bishop, Calif. 
15. Gallup, N. Mex. 33. Miles City, Mont. 
16. Truth or Consequences, N. Mex. 34. Key West, Fla. 
17. Silver City, N. Mex. 35. Needles, Calif. 
18. Tucumcari, N. Mex. 36. Casper, Wyo. 
©. Secondary areas: 
Arizona: Montana—Continued 
1. Clifton 3. Glasgow 
2. Holbrook 4. Malta 
3. Kingman 5. Wolf Point 
4. Safford Nevada : 

5. Williams 1. Fallon 
California : 2. Winnemucca 
1. Alturas 3. Wells 
2. Susanville New Mexico: 

3. Willits 1. Clayton 

4. Fort Bragg 2. Hurley 

5. Mount Shasta 3. Santa Rita 
Colorado: 4. Bayard 

1. Burlington 5. Central 

2. Monte Vista 6. Hanover 

3. Cortez 7. Fort Bayard 

4. Craig Oregon: 

5. Del Norte 1. Burns 

6. Glenwood Springs 2. Lake View 

7. Gunnison 3. Prineville 

8. Ouray 4. Redmond 

9. Las Animas South Dakota: 

10. Rocky Ford 1. Pierre 
Montana: 2. Mobridge 

1. Chinook 3. Winner 


2. Cut Bank 
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ScHEDULE A—Continued 


Utah: Wyoming—Continued 
1. Helper 4. Green River 
2. Vernal 5. Lander 
3. Moab 6. Greybull 
Wyoming: 7. Lovell 
1. Buffalo 8. Newcastle 
2. Douglas 9. Riverton 
3. Gillette 10. Thermopolis 


Mr. Kintner. I appreciate that very much, Mr. Chairman. 

I want to thank you for your courtesy, and Mr. Maletz and his asso- 
ciates for their courtesy. 

The Caarrman. Thank you. 

We shall now adjourn until Monday at 10 a. m. when we shall hear 
Dr. Stanton of the Columbia Broadcasting System, whose testimony 
will probably take 2 days, Monday and Tuesday. Thereafter, we will 
— from Mr. Sarnoff, who is the president of the National Broadcast- 
ing Co. 

‘We may have 1 or 2 witnesses in addition. The Chair is unable to 
announce their names at this juncture. 

We shall now adjourn until 10 o’clock Monday morning. 

(Whereupon, at 4:25 p. m., the committee recessed, to reconvene at 
10 a. m., Monday, September 24, 1956.) 
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Part 1I—The Television Industry 


MONDAY, SEPTEMBER 24, 1956 


House or REPRESENTATIVES, 
AntiTRUsT SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
New York, N. Y. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 110, United States courthouse, Hon. Emanuel Celler (chair- 
man of the Judiciary Committee) presiding. 

Present: Representatives Celler, Rodino, Rogers, Quigley, and 
Keating. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; Samuel R. Pierce, Jr., associate counsel; Leonard 
Appel, assistant counsel; and Julian H. Singman, assistant counsel. 

The CHarrmMAn. The committee will come to order. 

Our first witness this morning is Mr. Alan R. Cartoun, vice presi- 
dent and director of advertising of Longines-Wittnauer Watch Co. 
He is accompanied by Mr. Clark H. Getts, executive manager of the 
Getts Lecture Bureau. 

Messrs. Cartoun and Getts,; will you step forward, please? 

Is Mr. Cartoun here? 

Mr. Cartoun. Yes, sir. 

The Cuamman. Is Mr. Getts here? 

Mr. Gerts. Yes, sir. 

The CHatrman. Will you step forward, Mr. Getts, and both take 
seats at the table? 


TESTIMONY OF ALAN R. CARTOUN, VICE PRESIDENT AND DIREC- 
TOR OF ADVERTISING, LONGINES-WITTNAUER WATCH CO., AC- 
COMPANIED BY CLARK H. GETTS, EXECUTIVE MANAGER OF 
GETTS LECTURE BUREAU 


The CHarmman. Mr. Cartoun, will you just give your name and 
address and your affiliation to the stenographer ? 

Mr. Carroun. Alan R. Cartoun, vice president of the Longines- 
Wittnauer Watch Co., 580 Fifth Avenue, New York. 

The CHarrMAn. And, Mr. Getts, will you do likewise? 

Mr. Gerrs. Clark H. Getts, 550 Fifth Avenue. 

The Cuamman. Do either of you have a statement, or do you just 
want to submit yourself to questioning? 


Mr. Carroun. I was subpenaed. 
4893 
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The Cuatrman. All right. Go ahead, Mr. Singman. 

Mr. Srneman. Mr. Cartoun, you are vice president of Longines- 
Wittnauer Watch Co. and also director of advertising, is that correct? 

Mr. Cartoun. That is correct. 

Mr. Stneman. And you are appearing here today in response to a 
committee subpena, is that not correct ? 

Mr. Carroun. That is correct. 

Mr. Stneman. Are you responsible for all of Longines’ advertising, 
including its television and radio programing? 

Mr. Cartoun. Yes, sir. 

Mr. Stneman The Longines Symphonette is a program that your 
company has sponsored on radio for 15 years, is that not so? 

Mr. Cartoun. Yes, sir. 

Mr. Stneman. Would you say, then, that the program is repre- 
sentative of the kind of program that your company seeks to present 
on radio and television ? 

Mr. Cartoun. It is. 

Mr. Stneman. In 1951 did you begin sponsoring a television pro- 
xram known as Longines Chronoscope ? 

Mr. Cartoun. We did. 

Mr. Stneman. Was that a 15-minute program during which a well 
known guest was questioned by two program editors about current 
events or problems? 

Mr. Cartoun. Yes, sir, it was. 

Mr. Stneman. Who originated the idea of this program ? 

Mr Carroun. We did—Longines, that is. 

Mr. Stneman. Then did Longines own the right to the program 
idea in its name? 

Mr. Carroun. Yes, sir. 

Mr. Stneman. Would you tell the committee a little bit about the 
purposes underlying your company’s decision to sponsor this pro- 

ram ? 

Mr. Cartroun. Well, we have a peculiar kind of a selling philosophy 
which requires or calls for a rather subdued commercial approach. 
We felt it was possible through our radio program over the many 
many years it has appeared—by the way, it has been broadcast on both 
networks—to develop a quality vehicle that would also have a com- 
mercial value and when the television problem or situation came 
along—as a matter of fact, as early as 1948—we brought our Sym- 
phonette and Choraliers, which was another program of similar char- 
acter, to television on special holiday programs which we are still en- 
gaged in. When we decided to go into TV on a regular basis we felt it 
would be possible to develop a quality vehicle that carried through 
this same theme of quality advertising and that was the birth of the 
Chronoscope. 

Mr. Stneman. In order to insure a guest list of consistently high 
quality, did you engage a special executive manager for the purpose 
of securing guests for these programs? 

Mr. Carroun. Yes, we did. 

Mr. Stneman. Who was that manager? 

Mr. Cartoun. Mr. Getts. 

Mr. Stveman. What is Mr. Getts’ business? 

Mr. Carroun. At the time that we made this arrangement, Mr. 
Getts was engaged in lecture management. As a matter of fact, he 
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was one of the most well-known or widely known persons in this par- 
ticular field, and that is how we got in touch with him. We felt that 
his association with some of the most prominent people of the Nation— 
both nationally and internationally—would be an ideal method for 
us to broaden our contacts for the program itself. 

Mr. Sineman. Then did his long experience in the lecture business 
actually help you to secure guests of prominence? 

Mr. Carroun. Invaluable, I would say, from our standpoint. 

Mr. Stneman. At the beginning, Chronoscope was broadcast over 
the network of the Columbia Broadcasting System one night a week 
at 11 p.m.;1is that correct ? 

Mr. Cartoun. That is correct. 

Mr. Stneman. Did you have any difficulty securing that time from 
CBS? 

Mr. Cartoun. No, sir; we did not. 

Mr. Stneman. Was that time fairly readily available when you 
bought it? 

r.Cartoun. In 1951 it was. 

Mr. Stneman. Did this program develop into a successful one from 
your point of view! 

Mr. Carroun. Very definitely, from our point of view. It was the 
highest rated of the general public information programs, including 
Meet the Press. 

Mr. Stneman. Then did the program become popular as well as suc- 
cessful from your point of view ? 

Mr. Carrocun. From our point of view; yes. Now, it was not popu- 
lar as an entertainment vehicle might be popular, you know, but as 
these public-information-type vehicles are concerned, it was quite pop- 
ular; yes. 

Mr. Stneman. Is it not correct that after the program had. gotten 
started it was subsequently increased to three nights a week at the 
same time? 

Mr. Carroun. That is correct. 

Mr. Stneman. And did not the number of stations clearing time for 
the program also increase / 

Mr. Cartoun. Yes. It was a struggle, of course, but over the years 
we did add stations, definitely. 

Mr. Stneman. And yet the program was not broadcast during option 
time; is that correct ? 

Mr. Carroun. It was not broadcast during network option time, 
no; during station option time. 

Mr. Stneman. Approximately how many stations were carrying the 
program at the beginning ; do you remember ? 

Mr. Cartoun. At the beginning it was a very small lineup. I can’t 
say that I remember offhand, but it did build. It seems to me that 
at one point in this operation—I can’t tell you exactly—well, we were 
up to about 50 or 55 stations. Now I would have to qualify that by 
looking at the record, but that is my recollection. 

Mr. Stneman. When Longines first began broadcasting the Chrono- 
scope program in 1951, was any objection to the program or its 
subject matter raised by the network ? 

Mr. Cartoun. When we first began there was not. 

Mr. Srneman. Was any objection raised to any of the guests or to 
the quality of the program ! . 
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Mr. Caktoun. No; not to my recollection. 

Mr. Srneman. In the beginning did CBS assert any desire to con- 
trol the program ¢ 

Mr. Cartoun. Well, not at the beginning, but shortly after the pro- 
gram started we were informed that the vehicle was contrary to an 
established policy under which the network produced and controlled 
news and special events programs. We talked to them at that time 
and our feeling was that this was neither a news or a special events 
program, and we agreed most happily to submit guest lists well in 
advance—as far in advance as practical—so that someone designated 
by the network might scan the list and make sure that we were not 
putting the network or ourselves in an embarrassing position. 

Mr. Stneman. Did this prove to bea happy arrangement ? 

Mr. Cartoun. As far as we were aware, it was. We went along 
under that arrangement for 2 years, broadcasting 3 nights a week, so 
I should think that it was satisfactory. 

Mr. Srineman. Subsequently did CBS reassert its desire to control 
the program ? 

Mr. Cartoun. After the vehicle had been on for 2 years, yes. 

Mr. Stneman. Did there come a time when CBS television finally 
withdrew network time made available for Chronoscope by termi- 
nating its broadcasting agreement ? 

Mr. Cartoun. Yes, it did. 

Mr. Stneman. When was that? 

Mr. Cartoun. The first time that happened was, I would say, in the 
summer of 1953. 

Mr. Srneman. Mr. Chairman, with your permission I should like 
to read into the record a letter addressed to the Victor A. Bennett 
Advertising Agency, representing Longines-Wittnauer, and signed 
by J. L. Van Volkenburg, president of CBS Television. 

The CHatrrman. You may read it. 

Mr. Stneman. I should say that this letter is dated April 16, 1953. 


We have recently completed an extensive review of our overall program struc- 
ture and have found it necessary to make a number of changes in existing 
programs. 

I regret to advise you that we have decided against continuing with the 
Chronoscope program on behalf of your client, Longines-Wittnauer Watch Co., 
Inc., and in accordance with the facilities agreement dated July 31, 1952, we 
are exercising our right to terminate same, effective at the conclusion of the 
39th week, that is, after the broadcast of June 19, 1953. 

Since termination is by us, no penalty will attach and billing under the 
contract will be entitled to annual discount as though the contract had con- 
tinued for 52 weeks. 

As you will recall, the Chronoscope program has been the subject of consider- 
able discussion between us since it commenced on our television facilities. The 
program has been at odds with our long-standing policy that programs in the 
opinion area must be the direct responsibility of CBS television. Our current 
reappraisal of our programing has convinced us of the soundness of this policy, 
and we believe we have no choice but to act affirmatively at this time. 

I want to emphasize to you that our decision bears no dissatisfaction with 
you or your client, which makes this letter doubly burdensome. We hope that 
we will find ways to be able to serve you under different and more favorable 
circumstances. 

Sincerely, 


J. L. VAN VOLKENBURG. 


The Cuarrman. Mr. Cartoun, they had a right to do exactly that, 
did they not, under the original contract ? 
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Mr. Cartoun. We had nothing but a time contract with them; in 
other words, we had a program which was not produced by the net- 
work at the time, and so there was no contract in existence concerning 
the program, only a contract concerning time. 

The CHarrman. Did that contract contain the right to cancel at 
any time? 

Mr. Cartroun. I think the contract contained the right to cancel 
at any time because of acceptability. 

Mr. Stneman. Mr. Chairman, I offer this letter in evidence, to- 
ether with a letter dated June 9, 1953, from Mr. Van Volkenburg to 
{r. Bennett. 

The CHarrman. They may be received. 

(The letters from Mr. Van Volkenburg to Mr. Bennett are as 

follows :) 
CBS TELEVISION, 
A DIVISION OF COLUMBIA BROADCASTING SYSTEM, INc., 
New York, April 16, 1953. 
Mr. Victor A. BENNETT, 
Victor A. Bennett Co., Inc., 
511 Fifth Avenue, New York, N. Y. 

Dear VicTroR: We have recently completed an extensive review of our overall 
program structure and have found it necessary to make a number of changes 
in existing programs. I regret to advise you that we have decided against 
continuing with the Chronoscope program on behalf of your client, Longines- 
Wittnauer Watch Co., Inc., and, in accordance with the facilities agreement dated 
July 31, 1952, we are exercising our right to terminate same effective at the 
conclusion of; the 39th week, i. e., after the broadcast of June 19, 1953. Since 
termination is by us, no penalty will attach and billing under the contract will 
be entitled to annual discount as though the contract had continued for 52 weeks. 

As you will recall, the Chronoscope program has been the subject of con 
siderable discussion between us since it commenced on our television facilities. 
The program has been at odds with our long-standing policy that programs in 
the opinion area must be the direct responsibility of CBS television. Our current 
reappraisal of our programing has convinced us of the soundness of this policy 
and we believe we have no choice but to act affirmatively at this time. 

I want to emphasize to you that our decision bears no dissatisfaction with 
you or your client, which makes this letter doubly burdensome. We hope that 
we will find ways to be able to serve you under different and more favorable 
circumstances. 

Sincerely, 
J.L. VAN VOLKENBURG. 


JUNE 9, 1953. 
Mr. Victor A, BENNETT, 
Victor A. Bennett Co., Inc., 
511 Fifth Avenue, New York, N. Y. 

Dear Victor: I want to acknowledge your letters of June 3 regarding the 
Longines Chronoscope program and facilities. 

I am most disturbed concerning the comments in your letter with respect to 
the program, in which you advise that the client is reluctantly proceeding and 
is not giving up any rights in this situation. 

We have been over the problem at great length with you and we have abund- 
antly stated our position. I don’t believe it would be good business for either 
you or us to proceed if you have any unresolved doubts as to the validity of our 
decision. Our willingness to proceed must be dependent upon your agreement 
resolving all isses. between us at this time. 

Since we have already canceled the stations, it will be impossible for us to 
extend the current contract and the facilities will terminate as of June 19, 1953. 

As I told you previously, we cannot grant a hiatus in this time period. How- 
ever, we are agreeable to accepting your order for the same time periods to 
‘commence August 17, 1953. In order to accommodate your desire to make the 
facilities contract coincide with the calendar year, we are agreeable to providing 
ancellation privileges effective at the end of the 20th week, the 33d week, and 
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the 46th week. Of course, the annual discount year for purposes of annual 
discounts will run from August 17, 1953. 

We will use every effort to clear the maximum number of stations ordered by 
you including, of course, WCBS-TV. 

Your letter setting forth the basis for CBS television’s production of the 
Chronoscope program is, I believe, substantially in accordance with our dis- 
cussions except that the credits will reflect the changed personnel and the fact 
that the program is now a CBS television production. I have referred the letter 
to Merritt Coleman for preparation of a formal agreement setting forth these 
arrangements. 

I believe this covers all of the items set forth in your letter. In order to 
expedite this entire matter, it is proposed that this letter, when signed by you 
and by us, will constitute (i) a release by you and Longines of all claims against 
us arising out of the termination of the facilities agreement between us and the 
rearrangement of the Chronoscope programs, and (ii) an order and acceptance 
for the 11: 00-11: 15 p. m., Monday, Wednesday, and Friday period on the CBS 
television facilities in accordance with the provisions set forth in this letter. 

I would appreciate your returning one executed copy of this letter as promptly 
as possible in order that we may expedite clearance of stations. 


Very truly yours, 
J. L. VAN VOLKENBURG. 


Accepted and approved. 
Vicror A, BENNETT. 


Mr. Stneman. Do you know if it was the consistent policy of the 
Columbia Broadcasting System at that time to control all opinion 
programs? 

Mr. Cartoun. To the best of my knowledge it was. 

Mr. Stneman. Is it not true that for 2 years, the early formative 
years of the Chronoscope program, the so-called policy had been waived 
by CBS? 

Mr. Cartoun. I think that is probable. 

Mr. Stveman. Is it or is it nota fact that not until the program be- 
came popular, and the time at which it was broadcast became valuable 
the network first enforced that policy? 

Mr. Carroun. That is when the network enforced it. 

Mr. Stveman. Was Chronoscope removed from the air as a result 
of this policy ? 

Mr. Carroun. For a period, yes. 

Mr. Stneman. For how long was Chronoscope off the air ? 

Mr. Carroun. For several months. 

Mr. Stneman. Subsequently were you able to secure CBS agreement 
to permit you to sponsor Chronoscope again on the same nights and at 
the same time? 

Mr. Carroun. Yes, sir. 

Mr. Stveman. Under what conditions did CBS permit you once 
again to broadcast Chronoscope ? 

Mr. Carroun. The program was produced by Columbia, and we 
bought it from them. 

The CuHarrman. What do you mean by that? Was it not your own 
program ? 

Mr. Cartoun. It was, but by agreement we turned the program over 
to the network, and they sold it back to us, using network staff. 

The CuHatRMAn. So you bought something that you owned your- 
selves? 

Mr. Cartoun. Yes, sir; but we were paying for it anyway. In 
other words, from a commercial standpoint the program was costing 
us X dollars to produce. Now, the time was wWithdeawy: and we had 
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no alternative if we wanted to go back on the air with this vehicle— 
which was then established—but to fall in line with the policy. 

The policy was that the vehicle had to be produced by the network. 
We turned the vehicle contractually over to the network; they pro- 
duced it and sold it back to the company. 

The CHarman. How much did you have to pay them for the 
right to show Chronoscope after these arrangements | 

Mr. Carroun. The production cost for the program was substan- 
tially the same; a few hundred dollars difference, perhaps, but not 
terribly much. As a matter of fact, it was the cause of considerable 
negotiation at the time, and as a result thé network hired me to con- 
tinue directing the show. I used to direct the program in the eve- 
nings physically, and they hired me, for which I was paid the standard 
network 

Mr. Roprno. You mean you were hired by the network? 

Mr. Cartroun. I was hired by the network to continue roughly in the 
same capacity that I had held for the first 2 years. However, the rest 
of the staff was changed. 

Mr. Rogers. Do you mean there was a contract between you and 
CBS for CBS to produce the show ? 

Mr. Carroun. Yes, there was. We owned the vehicle, understand. 
We created it over a period of 2 years, so the property did have some 
value at the end of these 2 years. 

Mr. Roeers. Yes; but there was that arrangement between you and 
CBS whereby CBS contracted with you for your rights in the pro- 
gram. aoe that a satisfactory contract or were you compelled to enter 
into it 

Mr. Carroun. We wouldn’t have done it voluntarily; I mean by 
that we would have preferred to continue on the basis on which we 
had, but it was impossible for the program to continue on any other 
basis. 

Mr. Rocers. Well, the letter that was written to you in April of 
1953 said there was no dissatisfaction with the program; is that 
correct ? 

Mr. Cartoun. No; I do not think it said that: It said no dissatis- 
faction with the client. 

Mr. Rocrrs. With the client? 

Mr. Cartoun. That is right. 

Mr. Rogers. Was there any dissatisfaction with the program ex- 
pressed orally or otherwise ? 

Mr. Cartroun. The only answer I can give is that the program re- 
turned in substantially the same character, so if there was dissatisfac- 
tion I assume the program would not have returned. 

Mr. Rocrers. But if there was any dissatisfaction, it was not made 
known to you? 

Mr. Carroun. Well, there was dissatisfaction based on the fact that 
it was in violation of the policy. 

Mr. Rogers. That is the policy of CBS? 

Mr. Carroun. Yes; that is right. It was an outside-produced pro- 
— that evidently in this particular area violated their auadin 
policy. 

The Cuarrman. Did it cost Longines-Wittnauer any more money 
. a the show under these new conditions than it did under the 
old? 
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Mr. Carroun. I would say substantially the same, offhand, possibly 
a few hundred dollars difference. 

The Cuairman. A few hundred dollars each performance ? 

Mr. Cartoun. Each performance; yes. 

The Cuarrman. And it was 3 nights a week ? 

Mr. Cartoun. Yes. 

The Cuarrman. So the difference amounted to about $300 a week ? 

Mr. Cartoun. I would say at most, yes, three or four hundred dol- 
lars a week. 

Mr. Roprno. Were you employed first by Longines- Wittnauer ? 

Mr. Cartoun. Yes, sir; I was. 

Mr. Roptno. And you were then engaged by the network as the 
director for the program ? 

Mr. Carroun. That is correct. 

Mr. Roprno. And you continued with Longines ? 

Mr. Cartoun. I continued with Longines. I was employed by the 
network specifically to do this one show. 

The Cuarrman. Did you get any money from Columbia when you 
transferred the show to them? 

Mr. Cartoun. Well, we got—you are talking about my personal 
contract or the program ? 

The CuHamman. Let us put it this way: Was there any value in the 
program called Chronoscope? 

Mr. Carroun. Yes, sir; there was value in the program. 

The Cuarrman. Did you get any money or consideration for that 
transfer to Columbia? 

Mr. Cartroun. I believe the contract shows we did; yes. But it was, 
you know, a token payment of some kind. The contract read as fol- 
lows: During the time the program was to appear on the network it 
would be produced and controlled by the network. Should at any time 
this situation be changed, the program title would revert to us, because 
we did create it. 

The Cuarrman. Are you on the network now ? 

Mr. Carroun. No, sir; we are not. 

The Cuarrman. Has the title reverted back to you? 

Mr. Cartoun. Yes, sir. 

Mr. Stneman. Then if I may summarize what has been asked by 
the committee, are these the facts: You were required by CBS to give 
up ownership and control over the program idea and name. In return 
for that, CBS gave you at most a token payment. You were then 
required to pay CBS a production fee per program which was a bit 
more than it had cost you previously to produce, and thereafter CBS 
had control of the production and the program; is that correct ? 

Mr. Cartoun. That is correct. 

Mr. Stneman. Now, would you tell the committee approximately 
how much that production fee was? 

Mr. Cartoun. The Columbia production fee? 

Mr. Stneman. Yes. 

Mr. Cartoun. It is a matter of record; I do not know. 

Mr. Stveman. Well, in response to the committee’s subpena, did 
you submit also a copy of your package sale agreement with CBS tele- 
vision dated June 17, 1953? 

Mr. Carroun. I believe our counsel did. 
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Mr. Sineman. If I may read one paragraph of that contract, Mr. 
Chairman ¢ 

The Cuarmman. Yes. 

Mr. Stneman. Paragraph 5. 


Agency— 
that is referring to Victor Bennett Advertising Agency— 


will pay CBS-TV the following program package prices for furnishing the pro- 
gram package hereunder : 

The sum of $3,085.85 per week, three programs, and in addition thereto a sum 
not subject to the advertising agency deduction hereinafter specified, equal to 
the total of all of the actual out-of-pocket miscellaneous expenses incurred by 
the producer and director of each program in connection with the performance 
of his services on such program. 


Now, this amount was in addition to the amount that Longines was 
required to pay the network for its broadcasting time, is that correct ‘ 

Mr. Cartroun. That is correct. 

Mr. Stneman. Did it also become necessary for Longines to waive 
any claims that it a have had against CBS because of its rights in 
the show and in the broadcasting contract that had been previously 
terminated ¢ 

Mr. Carroun. I believe so. 

Mr. Sineman. Mr. Chairman, I offer in evidence copy of a letter to 
the Victor A. Bennett Co. by the president of CBS Television, dated 
June 17, 1953, in response to a letter to the president of CBS Tele- 
vision by Victor A. Bennett Co., dated June 3, 1953. 

The Cuarrman. They are accepted. 

(The letters referred to are as follows:) 


Victor A. BENNETT Co., 
June 8, 1958. 
Mr. J. L. VAN VOLKENBURG, 
CBS Television, New York, N. Y. 


DEAR JACK: With respect to the Longines Chronoscope hiatus, it would be 
desirable if the Longines Chronoscope program could be continued for at least 1 
additional week, namely, through June 26, or for 2 additional weeks, namely, 
through July 3. Such extension of the present program would enable the client 
to resume its program at a more advantageous date in the fall. 

If the above cannot be arranged, it would be desirable if the fall cycle could 
be so arranged as to terminate on Friday evening, December 25, 1953, or January 
1, 1954, so that future cycles could be commenced and terminated in a logical 
calendar sequence. 

You will also be interested to know that for the fifth consecutive year Lon- 
gines-Wittnauer plans to use CBS—TV facilities for their traditional full-hour 
Thanksgiving and Christmas Day shows, namely all possible clearance 5 to 6 
p. m., CNYT. While I realize that orders this far in advance are not usually 
acknowledged, I am sure you will be glad to know of our client’s request for 
these times and facilities. 

Sincerely yours, 
Victor A. BENNETT. 


CBS TELEvISION 
A DIVISION OF COLUMBIA BROADCASTING System, INC., 
New York, N. Y., June 17, 1953. 
Vicror A. BENNETT Co., INC., 
New York, N. Y. 

GENTLEMEN: As you know, the television programs entitled “Longines Chrono- 
scope” have heretofore been produced by you and broadcast over CBS Television 
facilities pursuant to a facilities agreement between you and us dated July 31, 
1952. 


77632—57—pt. 2, v. 3——16 
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For reasons which we have expressed to you, it has been our desire to discon- 
tinue broadcasting these programs, As a result of various discussions between 
us, it has been determined that hereafter we will produce “Longines Chrono- 
scope” and furnish it to you for broadcast under the sponsorship of your client, 
Longines-Whittnauer Watch Co., Inc., pursuant to the provisions of the attached 
agreement of even date in connection therewith, and in consideration of our enter- 
ing into such an agreement with you, you and Longines-Whittnauer Watch Co., 
Ine., hereby fully release the Columbia Broadcasting System, Inc., of any 
and all claims which you may now or hereafter have against Columbia Broad- 
casting System, Inc., arising out of or relating to any contracts and/or con- 
tractual arrangements between us relating to the Monday, Wednesday and Fri- 
day, 11 to 11:15 p. m. (CNYT) time period on the network television facilities 
of CBS Television and/or the television program series entitled ‘Longines 
Chronoscope.” 

Please sign below to indicate your acceptance hereof. 

Very truly yours, 


CBS TELEVISION, 
A division of Columbia 
Broadcasting System, Inc. 
B 


Accepted : 


Mr. Stneman. They concern the details of the arrangement between 
Longines and CBS Television. 

At the time that CBS required you to give up ownership and man- 
agement of Chronoscope, did it also require you to give up the services 
of Mr. Getts? 

Mr. Cartoun. It did. 

Mr. Stneman. Now were you at that time in any way dissatisfied 
with the program or with its management ? 

Mr. Cartoun. No, sir. 

Mr. Stneman. Were you in any way dissatisfied with the services 
performed by Mr. Getts? 

Mr. Cartroun. No, sir. 

Mr. Stneman. Do you believe that the assumption of control over 
this program by CBS in any way injured the quality or consumer ac- 
—- of the program ? 

Mr. Carroun. That is a very difficult question to answer, because I 
think consumer acceptance, which is a prime problem, is something 
that is dependent on competition and dependent upon the cycles that 
these programs run and so forth. I would say that from our own 
standpoint the program was better off when it was controlled—when it 
was produced outside. Let’s put it that way. 

Mr. Stneman. Would you say that the essence of the show’s quality 
and program interest lay in the nature and calibre of its guest list 
and the type of questions asked these guests ? 

Mr. Cartroun. I think that is true. I think that the program was 
the guest list. 

The Cuairman. And did Columbia supply the same services that 
Mr. Getts supplied ? 

Mr. Cartoun. They did. In other words, they replaced the staff 
originally contracted for with CBS nnel, 

The Cuarrman. In other words, Columbia owned the program and 
they supplied the guests? 

Mr. Carroun. Yes, sir. 

The Cuarrman. And then Mr. Getts’ services would be simply a 
duplication ? 
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Mr. Cartoun. Mr. Getts’ services were terminated. In other words, 
we no longer controlled the program, therefore, we had no right to hire 
as far as production talent was concerned. 

Mr. Stneman. Who did CBS engage to replace Mr. Getts? 

Mr. Cartroun. We had several people who were staff members of the 
public affairs department. 

Mr. Stneman. Did they have comparable qualifications and expe- 
rience.to Mr. Getts? 

Mr. Carroun. Quite fairly, I must say “No.” However, I think I 
ought to qualify that by saying at the same time that they did have the 
CBS name behind them when they made their contacts, which, of 
course, holds considerable weight and where they did not have the ex- 
perience they did have, to some degree, the weight of the network 
authorship. 

Mr. Stneman. During the 2 years that Longines and Mr. Getts 
managed the program, did Chronoscope receive any award for merit ? 

Mr. Carroun. Yes, sir, both years; the Freedoms Foundation gold 
medal. 

Mr. Stneman. After CBS assumed control and management of the 
program did the program receive any awards? 

Mr. Cartoun. No, sir. 

Mr. Stneman. Is this program currently being broadcast ? 

Mr. Cartoun. No; it is not. 

Mr. Stneman. Why is it not? 

Mr. Carroun. The time was removed from us. About a year ago 
last April the program was just taken from the air. 

The Cuatrman. You say time was removed from you ? 

Mr. Cartoun. Yes; broadcast time was denied us. 

The CHatrman. Completely denied ? 

Mr. Carroun. Completely, sir. 

The Cuatmman. Were any reasons assigned ? 

Mr. Cartoun. On the basis that the programing did not fit the 
current structure as reevaluated by the network committee. 

The Crarrman. Did you agree to pay the charges that they asked ? 

Mr. Cartoun. Yes, sir; we did. 

The Cuarrman. No question about that? 

Mr. Cartoun. No question about that. 

The Cuatrman. It was simply a question of their indicating that 
the program in the estimation of the Columbia System was not popular 
enough, was that it ? 

Mr. Cartoun. I would say—TI do not know whether it was a question 
of popularity, because the ratings were still quite good, but I think it 
was as much as anything a question of the network’s feeling that this 
was not the right programing for this time period. 

The CuarrmMan. What was substituted for Chronoscope ? 

. Mr. Carroun. Straight news. 

Mr. Roprno. Could this action on the part of CBS have taken place 
if you still had control of the program? 

Mr. Carroun. I would think so, yes. 

Mr. Stneman. Have you been able to secure comparable network 
time for the Longines show ? 

Mr. Cartoun. No, sir; we have not—we have not been able to 
secure it. 

Mr. Stneman. I have no further questions, Mr. Chairman. 
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The Cuairman. Thank you, Mr. Cartoun. 

Mr. Stneman. Mr. Getts, what is your occupation ? 

Mr. Gerrs. For many years I have maintained a lecture business 
and a concert business dealing in many public leaders from all over 
the world, representing them for their public services in this country. 

Mr. Stneman. Between the years 1951 and 1953 were you engaged 
by the Longines- Wittnauer Watch Co. ? 

Mr. Gerrs. Yes. 

Mr. Srncman. And you were engaged for the purpose of managing 
the television program Chronoscope / 

Mr. Gerts. Yes. I was asked to supply the guests, prepare the ma- 
terial, and have the program ready to go on the air. 

Mr. Stneman. What kind of guests did you normally invite to 
appear on that program ? 

{r. Gerts. In view of the prestige position of the company in radio, 
we all felt that it was necessary to have the very finest public figures, 
And we operated on the theory that people are interested in people. 
And so we sought to obtain the very top leadership in the field of ideas, 
principally out of Washington, from the Senate, the Cabinet, the 
House, and also ambassadors, foreign ministers, and others from 
abroad. And we tried never to relax this standard. We had all the 
presidential candidates, and such. 

Mr. Stneman. Did your knowledge and experience in the lecture 
business help you secure these people ? 

Mr. Gerrs. I should say “Yes,” because over the years in my lecture 
work, and producing radio shows, and some television in the past, I 
have met, I might say, almost everyone, and have developed avenues of 
reaching them if I didn’t know them personally. 

Mr. Sineman. In selecting the guest lists for this program did you 
normally try to balance the type of guests that you got, and also try 
to balance the political philosophies that the guests represented ? 

Mr. Gerts. Actually we didn’t struggle to do this. We simply 
sought to get people of creative ideas, men and women who were people 
of honor and leadership, without any thought of their political, affi- 
liations. The thought was to produce something very important and 
very challenging, and something that the public would enjoy, and 
that would also serve a fine public service purpose. 

However, occasionally the network caked me to provide a record 
of the political affiliations. And I think three times—I was not pre- 
pared for this, we kept no bookkeeping in the matter, but it happened 
that each time this was called for I gave them the list, and the list 
balanced exactly to the man. 

Mr. Stneman. Would you say that the program was a popular 
one ¢ 

Mr. Gerrs. I should say extremely so. 

Mr. Stneman. Do you have any idea how its ratings might have 
compared with similar discussion programs ? 

Mr. Gerrs. Well, my impression is that it led all public-information 
programs on the network, and I believe we surpassed, if not every 
program in general, we surpassed the other programs of a similar 
nature on other networks, including the rather popular Meet the 
Press. 

Mr. Keatine. You had a better rating than Meet the Press? 
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Mr. Gerts Yes; in the principal cities—I am not prepared to give 
an analysis of the ratings without reference to the record—but it is 
my impression that in the large cities which Longines was interested 
in, New York and such, we exceeded that program. 

Mr. Stneman. To your knowledge did CBS ever make any objection 
to the program, its subject matter, or guests? 

Mr. Gerrs. Well, none was made directly to me. I can’t speak for 
the client, but my impression is that there was no objection to the 
program. I volunteered in later discussions with officers of the com- 
pany, the broadcasting company, to submit to them lists of guests, 
and even material if necessary, for reasons that I will be glad to 
describe. 

Mr. Stneman. When, to your knowledge, were objections first made 
by CBS with respect to the ownership and control of the program? 

Mr. Gerrs. I haven’t consulted the calendar, but my impression is 
that about 6 or 7 months after the program began there was a tele- 
phone call or some communication from Mr. Mickelson, who was 
head of the public affairs division. And at the sponsor’s request I 
went to see Mr. Mickelson and examined the whole matter. And he 
said that he was quite satisfied with the program, but that up to 
this time CBS had always owned and controlled all such programs. 
1 inquired why this policy was felt to be necessary, and he replied 
that the network had a responsibility to the Federal Communications 
Commission for proper programing. 

And I said, well, if that were the case we would be happy to submit 
guest lists—which we already had done in any case—to the press 
department, and if they had any objection I would like to know it, and 
certainly wouldn’t want to offend their policy. 

Mr. Stneman. By this device of submitting guest lists were you not 
in effect giving the network control over the guest lists that you used 
for the program ? 

Mr. Guer: I should say—yes; we were surely giving them control 
of the program to the effect that they would not be offending the Fed- 
eral Communications Commission, or their obligation as stated to me 
to the Federal Government, which controlled broadcasts in this fashion. 

Mr. Keatine. Did they ever object to any guests ? 

Mr. Gerrs. No; not directly tomy knowledge. 

Mr. Keatrine. Well, indirectly / 

Mr. Gerts. Well, I have only hearsay, and I can’t substantiate that 
very directly. But I had been told that there were objections to certain 
guests. But they never were voiced to me directly, and I doubt that 
they were voiced directly to the sponsor. 

Mr. Stneman. You did make clear, did you not, to Mr. Mickelson, 
that you were prepared 

Mr. Keatine. Let’s pursue that, counsel. The chairman and I have 
been guests on that program, and we have been put under a cloud here. 
Now, that was one of the best programs that ever was on the air, in 
my judgment. They would pay a Congressman $200, and that is 
apparently unheard of. In fact, these other 

The Cuarrman. I only got a hundred. How did you do? 

Mr. Keatine. Well, the Republicans probably had twice as much 
good to say, I don’t know just how they worked it. At least they paid 
something, maybe it was a hundred. Anyway it was a recognition 
of the trouble which Congressmen had in making ends meet, I suppose. 
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Now, when they took you off the air did they indicate to you ‘that 
it was because of the type of guests you had on the program ¢ 

Mr. Gerrs. No; I explored that, thinking that that was the reason, 
I tried to find out, but I was never given any such direct statement 
orally or in writing. 

Mr. Keartxc. What reason did they assign for taking you off? They 
pad some other program they preferred to supplant you with; is 
that it ? 

Mr. Gerts. No; no reason was stated to me, except as it was stated 
to the sponsor. I don’t know, other than the letter that had been 
written, where there were any discussions with the sponsor, but no 
reason was stated to me except that this program was at variance with 
a policy of the network. 

Mr. Kearrne. In other words, your sponsor was forced to buy this 
other program in order to stay on the air 

Mr. Gerts. In effect. 

Mr. Keating. Chronoscope just folded and went off the air? 
eo Gerrs. After the 4-year period when the time was withdrawn 
it did. 

Mr. Srneman. It is a fact, is it not, Mr. Getts, that in addition to 
securing control of the program in response to its policy, the CBS 
nalnrorn did secure $3,000 a week for a production fee; is that not 
correct ¢ 

aa Gerts. Well, I just heard this testimony, I had no knowledge 
of that. 

Mr. Keating. Counsel, what is that, CBS got $3,000? 

Mr. Stneman. A week as a production fee for producing and con- 
trolling the program, which it had not gotten before. 

Mr. Keatrne. Which supplanted—— 

Mr. Stneman. No; it was the same program, Mr. Keating. CBS 
simply took control of the production and management of the pro- 
duction in return for which they were given a $3,000 fee. 

Mr. Keating. How long did they control the production before it 
was taken off ? 

Mr. Gerrs. About 2 years. 

ait Keatina. And after they took over that control they got $3,000 
a week? 

Mr. Srtneman. Yes. 

Mr. Cartoun. I think that needs to be clarified, if I may. That 
sum of money represents technical facilities such as camera facilities, 
rehearsal facilities, space where sets are stored, and so forth. And 
so a certain amount of that money goes to the network regardless of 
who produces the program. This was a package price. 

The Cuarrman. Did you have to incur that $3,000, or something 
around it, before ? 

Mr. Cartoun. As I stated before, within four or five hundred dol- 
lars; yes. 

Mr. Manerz. As distinguished from studio facilities that CBS was 
providing, how much was CBS’ production fee? 

Mr. Carroun. I would have to remember the figure. We used about 
an hour and a half a week rehearsal, and it was in the neighborhood 
of $375 or $300 an hour, so I would say it would be under $1,000 pro- 
duction fees altogether, the contract would show it. 
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Mr. Stneman. According to the contract you submitted, Mr. Car- 
toun, the technical facilities total about $850 a week. 

Mr. Cartoun. That sounds reasonable. 

Mr. Stneman. Therefore the balance of some $2,200 was simply a 
production fee? 

Mr. Cartoun. That is correct. 

Mr. Roprno. And was that an increase over the amount you orig- 
inally had? 

Mr. Cartroun. Yes; an increase of X number of dollars. 

Mr. Roprno. Since the change of the control of the program? 

Mr. Cartroun. Yes. To clarify it, we were on the air for 2 years, 
the program was removed for several months during the period of 
this negotiation, and then returned to the air for 2 more years under 
the control of Columbia. 

Mr. Keattne. I guess that is when they reduced the Congressmen 
from $200 to $100; isn’t it, Mr. Chairman ? 

The Cuatrman. I don’t know. 

Mr. Keatrna. I guess that is right. 

The CuatrMan. Proceed. 

Mr. Stneman. Mr. Getts, how does this $3,000 a week compare with 
the fee that you were getting ? 

Mr. Gerts. I received $1,750 for the production, for presenting the 
guests and the material and the editors for three programs each week, 
to cover all costs. 

Mr. Keatine. For three programs each week you say ? 

Mr. Getrs. For three programs each week. 

Mr. Keatinc. Was this on more than once a week ? 

Mr. Gerts. It was on three times a week, Monday, Wednesday, and 
Friday. 

ee vitae Mr. Cartoun, your program was on for about 2 
years after CBS took control; is that right? 

Mr. Cartoun. Not quite. Roughly a year and three-quarters. 

Mr. Stneman. Something under a hundred weeks ? 

Mr. Cartroun. Something under a hundred weeks, I think that 
is right. 

Mr. Stnoman. Well, at $2,200 per week, then, CBS would have 
gotten some $220,000 in production fees out of your program; is that 
correct ? 

Mr. Carroun. That is right. 

Mr. Srtneman. Mr. Getts, did you have any meeting with CBS 
officials other than Mr. Mickelson in an attempt to maintain independ- 
ent control of the program ? 

Mr. Getrs. Yes. After my meeting with Mr. Mickelson the whole 
matter was dropped for some time. We just heard nothing more. 
I should think it was probably 18 months after the beginning of the 
program. But at this time the same objections were voiced to the 
sponsor, and at this time I went to see Mr. Van Volkenburg, who is 
president of the television company, and we had a very extended dis- 
cussion of the same points. And after this, during which I described 
the great damage that would accrue to me if this change were made, 
and other matters, Mr. Van Volkenberg, I believe, called Mr. Cartoun, 
or some member of the company, and in any case the network and 
the sponsor agreed at this point to carry a card to compromise the 
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matter, and instead of the network producing the show the card would 
be carried saying that this program was produced under the super- 
vision and control of the network. And this card was carried for, 
I suppose, 2 or 3 weeks. And then suddenly when one of the guests, 
I was told privately, was no favorite of the network—this may or 
may not have been the reason, but that is the time it occurred—the 
eard was suddenly dropped, and the program went on as it had 
originally done. 

Mr. Keatine. That is, this card was shown 

Mr. Gertrs. At the beginning of the program—the beginning and the 
end—I am sorry, at the end of the rogram. 

Mr. Stneman. Mr. Van Volkenburg is the president of CBS tele- 
vision; is he not? 

Mr. Gerts. That is right. 

Mr. Stneman. As a division of the Columbia Broadcasting System, 
Ine. ? 

Mr. Gerts. That is right. 

Mr. Stneman. Did you discuss this matter with the president of 
CBS, Inc., Mr. Frank Stanton? 

Mr. Gerrs. After my services were so abruptly terminated, and the 
services of all my editors and the entire staff that I had built up to 
service and research and prepare this program, I asked Mr. Stanton 
to see me, and he did. And I outlined this situation as I have described 
it here to you, describing the great damage I felt would accrue to me if 
this program were terminated in that fashion, and indicating other 
reasons why I felt this type of production was actually better not only 
for the sponsor but for the network and the public. And I had no 
decision from Mr. Stanton, he said he would look into it. 

My recollection is that some counsel of the company was present, and 
I believe also Mr. Van Volkenburg, at this meeting. And I later 
asked to see Mr. Stanton, but never heard from him and never had the 
meeting. 

Mr. Keattne. How much notice was given you when Chronoscope 
was taken off? 

Mr. Gerrs. Several weeks at least, I have forgotten exactly. I think 
it is stated in this letter the exact time the program was discontinued, 
on or about the 19th of June. 

Mr. Streman. It was about 2 months’ notice, I believe. 

Mr. Gerts. Yes. 

Mr. Streman. Do you know of any reason for the network to object 
to your management of the program or to the guests that you invited ? 

Mr. Gerrs. Well, none was stated—in fact, Mr. Michelson in our first 
meeting offered me a position at the network if the program were 
taken over by them on the producing staff. And I was very flattered 
by this, by his offer and his confidence, and I said that I had had many 
vears of very friendly associations with the network, and I appreciated 
it, but in this case I felt that the program would have greater strength 
in its independent position, and I begged him to let us continue on that 
basis. 

Mr. Stneman. Do you believe that the quality of the program suf- 
fered after CBS took control of the management ? 

Mr. Getrs. Well, I don’t think it is fair to ask me to judge this, 
since I am more or less a party to that question. 
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Mr. Stveman. I have no further questions, Mr. Chairman. 

The Cuarrman. Thank you, Mr. Cartoun and Mr. Getts. 

At this juncture the Chair wishes to have read into the record a 
telegram received from Mr. Mitch Miller, who was the subject of 
criticism in a wire received from Mr. Frank Sinatra. Counsel will 
read that. 

Mr. Materz. This is a telegram to Congressman Emanuel Celler, 
chairman, House of Representatives Judiciary Antitrust Subcommit- 
tee, Federal Courthouse, Foley Square, New York. 


Sinatra’s charges against me in his telegram included in your committee pro- 
ceedings on September 20 are false. Facts are as follows: 

My sole objective in selecting and producing popular songs for Columbia 
Records is and has been finding and developing talent and hits. Results show 
this I have done with more than a modicum of success. ASCAP, BMI, or other 
source of music equally immaterial to my choices. 

Sinatra history at Columbia Records during my tenure as follows: After 5 
months and 12 ASCAP recordings by Sinatra he did a BMI song, Good Night, 
Irene, a great hit. Thirteen months and 28 ASCAP records later he did a second 
BMI song, Castle Rock, another hit. Sinatra total recordings during 31-month 
association with me at Columbia Records were 57 songs, of which 51 ASCAP, 
5 BMI, 1 other. Of his 51 ASCAP songs 11 were published by Sinatra’s music 
publishing firms. Against this history compare Sinatra’s recordings after leaving 
Columbia Records: His first great hit at Capitol Records was the beautiful 
Young at Heart, a BMI song. In less than 4 years at Capitol he has recorded 
at least 10 BMI songs out of 49 total released by Capitol. Twenty of his Capitol 
records were music published by Sinatra firms. 

Am forwarding to you my sworn affidavit reciting above facts and am pre- 
pared to confront Sinatra on witness stand if your committee so requests. 
Respectfully request this telegram be included in committee proceedings as reply 
to Sinatra. 

MitrcH MILLer, Columbia Records. 


The Cuatrman. The wire was read into the record, and the Chair 
and members of the committee will take under advisement his request 
for mutual confrontation. 

(The telegram of Mitch Miller referred to is as follows :) 


New York, N. Y., September 22, 1956. 


Congressman EMANUEL CELLER, 
Chairman, House of Representatives Judiciary Antitrust Subcommittee, 
Federal Courthouse, Foley Square, New York: 


Sinatra’s charges against me in his telegram included in your committee pro- 
ceedings on September 20 are false. Facts are as follows: 

My sole objective in selecting and producing popular songs for Columbia Records 
is and has been finding and developing talent and hits. Results show this I 
have done with more than a modicum of success. ASCAP, BMI, or other source 
of music equally immaterial to my choices. 

Sinatra history at Columbia Records during my tenure as follows: After over 
5 months and 12 ASCAP recordings by Sinatra he did a BMI song, Good Night, 
Irene, a great hit. Thirteen months and 28 ASCAP records later he did second 
BMI song, Castle Rock, another hit. Sinatra total recordings during 31-month 
association with me at Columbia Records were 57 songs, of which 51 ASCAP, 
5 BMI, 1 other. Of his 51 ASCAP songs 11 were published by Sinatra’s music 
publishing firms. Against this history compare Sinatra’s recordings after leaving 
Columbia Records: His first great hit at Capitol Records was the beautiful 
Young at Heart, a BMI song. In less than 4 years at Capitol he has recorded at 
least 10 BMI songs out of 49 total released by Capitol. Twenty of his Capitol 
Records were music published by Sinatra firms. 

Am forwarding to you my sworn affidavit reciting above facts and am pre- 
pared to confront Sinatra on witness stand if your committee so requests. Re- 
spectfully request this telegram be included in committee proceedings as reply 
to Sinatra. 

Mitcu Miter, Columbia Records. 
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Mr. Materz. Mr. Chairman, attached to this telegram there is a 
letter which you received dated September 24, 1956 from Mr. Miller 
together with an affidavit and confirmation of his telegram. 

r. Keatrne. Are we going to put that affidavit in the record ? 

The Cuatrman. That affidavit will go in the record. 

(The letter, affidavit and confirmation are as follows :) 


CoLUMBIA REcorps, 
DIVISION OF COLUMBIA BROADCASTING SystTeEM, INC., 
New York, N. Y., September 24, 1956. 
Congressman EMANUEL CELLER, 
Chairman, House of Representatives, Judiciary Antitrust Subcommittee, 
Federal Courthouse, New York, N. Y. 

Dear Sir: I enclose herewith my affidavit sworn to this morning with respect 
to the charges against me made to your committee by Frank Sinatra in his tele- 
gram to you, and also the confirmation copy of my telegram to you dated Sep- 
tember 22. 

Very truly yours, 
Miron MILLER. 


AFFIDAVIT OF MITCHELL W. MILLER 
STATE OF NEW YORK 


County of New York, ss; 


Mitchell W. Miller, being duly sworn, deposes and says: 

I reside at Stony Point, N. Y. I am director of artists and repertoire for popu- 
lar single records at Columbia Records and I have been in that position since 
February 1950. 

I am familiar with the charges against me made by Frank Sinatra in his 
telegram to the Antitrust Subcommittee read into the proceedings of that com- 
mittee on September 20, 1956. Those charges against me are false. 

In my duties of selecting and producing popular songs for Columbia Records 
my sole objective is and has been from the beginning of my employment there, 
the finding and developing of talent and hit songs. The results of my career at 
Columbia Records show that I have been successful in that task. The source of 
music, whether it be ASCAP, BMI, or another, is immaterial to my choices of 
songs. 

I have caused a search to be made of the files of Columbia Records with respect 
to the history of Frank Sinatra’s activities at Columbia Records from the time 
I went with Columbia Records in February 1950 until Sinatra left Columbia Rec- 
ords after his last recording there in September 1952. The results of that search 
are summarized as follows: The first 12 songs which Sinatra recorded with me 
at Columbia were ASCAP songs. His first BMI song of.my tenure was not re- 
corded until June 28, 1950. It was Good Night, Irene, and was a great hit. In 
the next 13 months Sinatra recorded 28 more ASCAP songs and 1 song in the 
public domain, and no BMI songs. Not until July 19, 1951, did he record an- 
other BMI song—Castle Rock. It also was a hit song. Sinatra’s total recordings 
during the 31 months we worked together at Columbia Records were 57 songs 
for single-record release, of which 51 were ASCAP, 5 were BMI, and 1 was in 
the public domain. Of the 51 ASCAP songs which he recorded during that period, 
11 were published by music publishing firms in which Sinatra had a substantial 
interest. 

I have caused a check to be made of the public information about Sinatra’s 
recordings during the period since he left Columbia Records. His first great hit 
at Capitol Records in that period was the beautiful song, Young at Heart, a BMI 
song. In less than 4 years at Capitol, he has reeorded a total of 49 songs which 
were released on single records; of these, at least 10 were BMI songs. Twenty 
of his Capitol sides are listed as published by music publishing firms in which 
Sinatra has a substantial interest. 

MITCHELL W. MILLER. 


Subscribed and sworn to before me this 24th day of September 1956. 


[SEAL] FLORENCE E. GILBERT, 
Notary Public. 


Term expires March 30, 1958. 
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CoLtumBtIA REecorpDs, 
September 22, 1956. 
Congressman EMANUEL CELLER, 
Chairman, House of Representatives Judiciary Antitrust Subcommittee, 
Federal Courthouse, New York, N. ¥. 


Sinatra’s charges against me in his telegram included in your committee pro- 
ceedings on September 20 are false. Facts are as follows: 

My sole objective in selecting and producing popular songs for Columbia Rec- 
ords is and has been finding and developing talent and hits. Results show this I 
have done with more than a modicum of success. ASCAP, BMI, or other source 
of music equally immaterial to my choices. 

Sinatra history at Columbia Records during my tenure, as follows: After over 
5 months and 12 ASCAP recordings by Sinatra, he did a BMI song, Goodnight, 
Irene, a great hit. Thirteen months and 28 ASCAP records later he did second 
BMI song, Castle Rock, another hit. Sinatra total recording during 31-month 
association with me at Columbia Records were 57 songs, of which 51 ASCAP, 5 
BMI, 1 other. Of his 51 ASCAP songs, 11 were published by Sinatra’s music 
publishing firms. 

Against this history compare Sinatra’s recordings after leaving Columbia Rec- 
ords: His first great hit at Capitol Records was the beautiful Young at Heart, a 
BMI song. In less than 4 years at Capitol he has recorded at least 10 BMI songs 
out of 49 total released by Capitol. Twenty of his Capitol records were music 
published by Sinatra firms. 

Am forwarding to you my sworn affidavit reciting above facts, and am pre- 
pared to confront Sinatra on witness stand if your committee so requests. 

Respectfully request this telegram be included in committee proceedings as 
reply to Sinatra. 
MrircH Mitrer, Columbia Records. 

Mr. Keatrne. Has counsel gone over that affidavit ? 

Mr. Materz. We just got it. 

Mr. Keatine. Has it added anything material? 

The CHarrMan. We will not do that now. Subject to perusal by 
counsel the affidavit will be temporarily held up before it is placed 
in the record. 

Mr. Keatine. I suppose we will have to invite Sinatra to make one. 

“The Cuarrman. That is the trouble with a situation like this, when 
yoit’ptt a telegram in the record you get a telegram in reply. While 
congressional committees don’t usually follow proceedings which are 
appropriate for courts, these are the difficulties a committee is con- 
fronted with by self-serving declarations which are permitted in the 
record: But I suppose there is nothing very much we can do about 
it: That has been the difficulty with congressional committees over 
the years. 

Our next witness is Mr. Carl Haverlin, president of BMI, who has 
been recalled for certain questions. 


FURTHER TESTIMONY OF CARL HAVERLIN, PRESIDENT, BROAD- 
CASTING MUSIC, INC.; ACCOMPANIED BY MAX FREUND AND 
EDWARD M. CRAMER, OF THE FIRM OF ROSENMAN, GOLDMARK, 
COLIN & KAY, NEW YORK 


The Cramrman. Mr. Haverlin. 

Mr. Haverurn. Mr. Chairman, I would like to address a question to 
the Chair. I understand that while I was out getting a breath of air 
in the corridor that a telegram from Mr. Mitch Miller was read, and 
I didn’t hear the contents of it. I have a prepared statement based 
also upon the Sinatra telegram, with incidental information. May 
I have the privilege of reading that now? 

The CuarrMan. Yes, sir. 
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I want to state that we have received the affidavit from Mr. Mitch 
Miller, but we don’t know its contents. But it is perfectly agreeable 
for you to read any statement you care to make, 

Mr. Haverty. It would seem to me that it might be enlightening, 
and I will read as loudly asI can. Will you tell me, sir, if you don’t 
hear me. My voice was too low the other day. 

I understand that on September 20 this committee received a tele- 
gram from Mr. Frank Sinatra. I have read press reports based upon 
that telegram which prove my long-held contention that singers rarely 
if ever pay any attention to the ownership of performing rights in 
the music they sing and record, because if Mr. Sinatra had known the 
facts about the performance rights in the music he recorded for Co- 
lumbia Records, he would not have made the statement to you he did. 
Further, had he known the facts about the performance rights in the’ 
music he has more recently recorded for Capitol, he would not have 
wired to you as he did. 

I have had an analysis made of the songs performed by Mr. Sinatra 
which were released by Columbia Records from the date on which 
Mitch Miller came with the company. I have, of course, no way of 
knowing whether any of these numbers were recorded prior to Mr. 
Miller’s advent with Columbia. Mr. Sinatra recorded 66 songs which 
were released after Mr. Miller was at Columbia Records. Only six 
of these songs were exclusively licensed by BMI: Chattanooga Shoe 
Shine Boy—— 

Mr. Keatine. That was a good song. 

Mr. Haverurn. Thank you. 

The Cuatrman. I don’t admire your taste. 

Mr. Havertrn. Good Night, Irene—— 

Mr. Keatrina. That was good, too. 

Mr. Havertin. Thank you, sir. 

Mr. Keatina. Somebody said BMI was just this boogie-woogie stuff. 

Mr. Haveruin. They attempted to say so, but I am not going to com- 
ment on their testimony on the record. 

Mr. Keating. Good Night, Irene was a very good song. 

Mr. Haverurn. Thank you, sir. 

I Guess I'll Have to Dream the Rest, I Hear a Rhapsody, My Girl, 
and Azur-Te. Two songs were nonexclusively licensed both by BMI 
and ASCAP—Poinciana and Castle Rock. The remaining 58 songs 
were licensed exclusively by ASCAP. 

Mr. Sinatra indicated that since he had been at Capitol Records, his 
recordings have been successful because he performed only songs li- 
censed by ASCAP. This is not true. The very first major hit re- 
leased under his new Capital contract was that lovely ballad, Young at 
Heart, which BMI licenses, and which is said in the trade to have re- 
established his recording reputation at its prior high. 

Mr. Keatrne. I am sure you know that one. 

The Cuarrman. I am afraid I don’t. 

Mr. Havertin. Moreover, in the comparatively short time that Mr. 
Sinatra has been with Capital, he has recorded, in addition to Young 
Young at Heart; Any Time, Anywhere; Rain; When I Stop Lovin 
You; Two Hearts, Two Kisses; From the Bottom to the Top; We’ 
Be Together Again; and 500 Guys, and has, in addition, recorded in 
albums This Love of Mine, I’ll Be Around, and Violets for Your Furs. 
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This is 11 songs, all licensed by BMI. Of the number of the ASCAP 
exclusives I have no exact knowledge, because I didn’t have time to 
secure that information. 

Further, he has conducted himself, as a conductor, being an able 
young man, instrumental renditions of three other BMI works, and 
performed one more which is nonexclusively licensed by BMI and 
ASCAP. 

In.other words, Mr. Sinatra has performed more than twice as many 
songs licensed by BMI at Capitol than he recorded at Columbia. And, 
incidentally, since so much attention has been paid here to the fact 
that Columbia Records is part of the Columbia Broadcasting System, 
I think it worthy to note that Capitol Records is not connected in any 
way with any broadcasting interest. 

Now, I attach no significance to the fact that Mr. Sinatra is a song- 
writer member of ASCAP and that he is financially interested in both 
ASCAP and BMI publishing houses. It has long been customary in 
the music industry for artists to have an interest in publishing houses. 
No musician keeps his talents in a watertight compartment. 

Mr. Sinatra’s telegram turns out to have no foundation in fact. The 
same is true of statements of the witnesses who have appeared before 
you as complainants of BMI. 

Billy Rose, indeed, testified before you that he had been out of the 
music business since 1930, 9 years before BMI was formed. He ad- 
mitted quite candidly, moreover, that 2 years after the private lawsuit 
of the songwriters against us had been started he was deterred by the 
people conducting the lawsuit from appealing to General Sarnoff to 
stop alleged discrimination by his company against ASCAP music. 
He said that he was told by the people conducting the lawsuit that they 


did not have enough evidence to form a basis for such an appeal. 

In fact, there has been no evidence whatsoever, in 18,000 pages of 
sworn testimony and 50,000 pages of exhibits in the private lawsuit, 
of any active discrimination against ASCAP music, by anyone. No 
one has furnished in all that evidence any figures to suggest that BMI 
songs are more often recorded by companies tnat have connection with 


broadcasting than by recording companies that do not. No one has 
suggested that BMI songs are played less by independent stations 
affiliated with networks. 

On the contrary, the statistics show that the reverse is true. Indeed 
they show that by far the greatest proportion of recordings of pop- 
ular songs released by record companies are ASCAP. As T have 
previously said, ASCAP has many times our performances. It has 
several times our income. By any standard ASCAP is the giant and 
BMI is the pygmy. 

The accusations which have been made here have been weighed by 
the Justice Department and the Federal courts far more carefully than 
is possible for this committee with the limited amount of time avail- 
able to it. Successive administrations of the Department of Justice 
have carefully investigated charges made by ASCAP, but they all 
refrained from taking action. The United States, after the formation 
of BMI, filed a criminal action against ASCAP to which ASCAP 
pleaded nolo contendere. And in 1948, 2 United States district courts, 
1 in Minnesota and 1 in New York, after carefully evaluating the 
position of BMI, declared ASCAP to be a monopoly operating in 
violation of the antitrust laws. And in 1950—TI got up on these con- 
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sent dates to throw in—I said I didn’t know the other day—in:1950 
ASCAP signed a consent decree which prevented it from continuing 
cartel practices abroad. There has been no want of consideration of 
the question put before you either by the Department of Justice or 
by the Federal courts. 

What is more, there is now pending in this very Federal court a 
private action which seeks divestiture and $150 million dam ‘The 
prosecution is not suffering for lack of financial support. The trade 
popers have repeatedly stated that approximately $300,000 a year is 

eing contributed by ASCAP members to finance this suit on behalf 
of the plaintiffs. 

The CHatrMan. I am not interested in that. 

Mr. Havertix. Do you want me to stop, sir? 

The CHatrman. I am not interested in how that lawsuit is sup- 
ported. That doesn’t add to the logic of your presentation. 

Mr. Haveriin. Well, I will just finish the sentence. 

The Cuarmman. I could also ask what is being paid by attorneys 
for the other side, but that also is immaterial to the issues here. 

Mr. Haver.in. I will leave that point and merely continue. 

The CHatrMan. Go ahead. 

Mr. Haveriry. Two basic questions have been before the Depart- 
ment of Justice for 15 years. The first, whether ownership by broad- 
casters of BMI stock is wrong in itself, and the second, whether be- 
cause of that ownership, broadcasters have discriminated against 
ASCAP and in favor of BMI. The Department of Justice has'taken 
no action because no action was called for. And these same questions 
are before the Federal court in the pending lawsuit. ; 

The songwriters who have been before you are either plaintiffs in 
or financial supports of the private lawsuit, and the charges that they 
have made here are contained in their complaint. What these persons 
have done, however, is to utter before you baseless generalities which 
they cannot support by evidence because they are untrue. 

On the basis of the statements they are asking this committee to as- 
sume the existence of a conspiracy more widespread and gigantic than 
has ever existed in this country. 

The general attorney for ASCAP himself said in the record that 
he thought that the networks did not practice any substantial dis- 
crimination in their programs, but that the songs were first popular- 
ized by disk jockeys on stations throughout the country, which I at- 
tempted to controvert the other day by analyzing the honor roll of hits. 

What you have before you, therefore, is an attack on the integrity 
of 4,000 broadcasters, both those affiliated with networks and those 
unaffiliated, in every part of this Nation and there are tens of thou- 
sands of employees. These people are leading citizens of their com- 
munities. They are the ones who are being accused of this gigantic 
conspiracy. 

There is no conspiracy. The charges made here are an opvious at- 
tempt, in my mind, to prejudice the outcome of a lawsuit and to rein- 
state that ASCAP monopoly by destroying BMI as effective competi- 
tion, The complainants before you have chosen the appropriate forum 
of the Federal court for relief of their fancied grievances. They 
should be left in the forum that they have chosen. : 

Early in the proceeding this committee st.:ted that it did not want 
to prejudice the position of the parties to this suit and it recognized 
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that it cannot settle the lawsuit here. But Mr. Arthur Schwartz, a 
principal plaintiff, told the press in this very building, and it was so 
reported, that this investigation would be of great assistance to those 
ve are engaged in the lawsuit against BMI. 

I submit to you that it is impossible, as this committee must know 
far better than I, a layman, that to make any recommendations on the 
basis of the unsupported charges, not made under oath, which have 
been presented to it would be bad. This is not mean to derogate from 
the ability of the committee. For the simple fact is that the court, 
unlike this committee, has rules of evidence which protect parties 
against untruths. 

There is no cross-examination on the charges that could be had in 
the short time allotted by this committee to this minor and relatively 
unimportant area, the ownership of performing rights by one or the 
other. 

The Cuarrman. You say it is unimportant ? 

Mr. Haver. Relatively unimportant in the light of the things 
that you are working on, the ownership of it, relatively, in my opinion, 
sir. I submit that the committee should adhere to its position, that 
it should not take any action which would prejudice the rights of the 
>arties in the court. The court is in a better-—— 

The Cuarrman. I want to state at this time we are not taking any 
position, either consciously or unconsciously, that would prejudice the 
rights of anybody or any party to any lawsuit in any court. We are 
here to study the facts, such facts as are unfolded to us, and it is our 
duty to study these facts. 

Mr. Haverty. Mr. Chairman, I related that statement to your sug- 
gestion, which I felt to be yours, that you thought divestiture nea 
be in order and this is one of the pending matters in this lawsuit. 

The Cuarrman. I still feel on the facts that were submitted that 
divestiture is most eminently proper. Now, that is my opinion. I have 
a right to express an opinion, the same as you have. That is not the 
opinion of the committee, sir. 

Mr. Haverurn. I do not think they gave you facts. 

The Cuarrman. That is my personal opinion. 

Mr. Havertin. Thank you, sir. I thought you were being misled. 
I meant that in favor of the chairman, sir, not in derogation, as I 
have said. I think they were lying to you. 

The Cuatrman. I understand. You have been very fair in your 
attitude here. I do not necessarily agree with everything you say, but 
you have certainly attempted, in a very sincere manner, to present your 
point of view, the point of view of BMI, and I think that it is your 
duty todoso. There is no criticism on that score. 

Mr. Rogers. Do I understand from your testimony that any disk 
jockey throughout the United States, on any station, has the right to 
make his own choice or selection, without suggestion. from ASCAP 
or BMI? 

Mr. Havertrn. To the best of my knowledge, sir, and I am not really 
equipped to answer that, it would be my opinion that almost all disk 
jockeys treasure their independent choice of music above all other 
things. 

Mr. Rogers. Well, you are taking out after us for saying that we 
have thrown some discredit upon the disk jockeys when we said that 
they were using BMI. Isthat what you said? 
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Mr. Haveriin. Excuse me, sir—no. What I had attempted to con- 
vey to you is that Mr. Herman Finkelstein, the general attorney for 
ASCAP, who was here before this committee, had taken the position 
that the networks did not discriminate against ASCAP, but then 
swung over to the fact that the disk jockeys did, if I got the implication 
of his testimony, but it was not a reflection upon the committee or 
directed to the committee. 

Mr. Rogers. The point that I got from your testimony was that this 
committee had cast reflection upon the selections made by disk jockeys. 
Now, you do not propose—— 

Mr. Haverty. I did not say that, sir, and I do not know where the 
ar ed is that Tread from. I did not mean to indicate that you had cast 
reflections on disk jockeys. I did not mention disk jockeys in relation 
to the committee. 

Mr. Rogers. What did you say about casting reflection upon so 
many members of the industry ? 

Mr. Haverty. The plaintiffs that brought this material before you 
accusing us of conspiring against ASCAP music are really casting 
aspersions, as I attempted to say, on 4,000 broadcasters and their tens 
of thousands of employees, some stationed in your very town, sir, in 
Mr. Keating’s town, and all the rest. If there is a conspiracy, these 
men, these honorable, decent people, must be involved in it. This it was 
my labored attempt to put forth. 

Mr. Keatine. Nobody in my city would conspire. They are all 
very nice people. 

Mr. Quieter. Spoken like a true candidate. 

The Cuairman. I do not think it is a fair conclusion to be drawn 
from any testimony given here, that the broadcasters and the owners 
of stations are of the type that you seem to imply that Mr. Finkelstein 
said they were. However, you have a right to draw that conclusion if 
you wish. 

Counsel, will you proceed ? 

Mr. Pierce. Yes, Mr. Chairman. 

Mr. Haverlin, is it or is it not correct that BMI has entered into 
contracts with publishers who own ASCAP firms, whereby those 
publishers have agreed not to exploit or plug ASCAP music? 

The CuatrmMan. Repeat that question. 

Mr. Prerce. Is it or is it not correct that BMI has entered into 
contracts with publishers who own ASCAP firms, whereby those 
publishers have agreed not to exploit or plug ASCAP music? 

Mr. Havertin. This, sir, I can only answer By asking : Do you direct 
my memory to words and contracts calling for exclusive services of 
individuals, not of corporations? I do not remember such an agree- 
ment regarding a corporation. 

I remember that language in regard to personal services of outstand- 
ing individuals. 

Mr. Pierce. All right, sir. 

Mr. Haverlin, I would like to show you a photostatic copy of a 
contract entered into between BMI and Hill & Range Songs, Inc., a 
publishing company, dated March 29, 1949. 

Will you identify that contract ? 

(The document was handed to Mr. Haverlin.) 

Mr. Havertrn. Yes, this is our contract. 
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Mr. Freunp. Which date are you referring to? 

Mr. Prerce. Now, Mr. Haverlin, is it not a fact that Hill & Range 
Songs, Inc., is owned primarily by three brothers, Julian, Adolph, 
and Jean Aberbach ? 

Mr. Havertin. Not correct, sir. 

Mr. Pierce. Who is it owned by ? 

Mr. Havertiy. That is not correct. Adolph Aberbach is the revered 
father of the two young men. 

Mr. Prerce. Isee. A father and two brothers ? 

Mr. Haverrin. A father and two brothers. And as to its ownership, 
I do not know the details of the ownership of Hill & Range or who 
controls the stock or what kind of company it is. 

Mr. Prerce. Are they connected with Hill & Range? 

Mr. Haverttn. They are connected. 

Mr. Prerce. Is it not also true that these three people own controlling 
interests in several other publishing companies, such as Rumbolero 
Music and Louisiana Music ? 

Mr. Haverty. To the best of my knowledge I must make the same 
answer. I have no information as to the type of ownership or the 
amount of ownership. I am not trying to evade; I will say they are 
prominently connected, but I cannot help you. 

Mr. Pierce. Are they prominently connected ? 

Mr. Haverttn. I willsay they are prominently connected. 

Mr. Pierce. Is it correct that in 1949, when BMI made this 
contract with Hill & Range Songs, Alamo Music, Shenandoah Music, 
and Louisiana Music were affiliated with ASCAP? 

Mr. Havertin. To the best of my memory ; yes, sir. 

Mr. Prerce. Now, is it correct that BMI’s contract of March 29, 1949, 
with Hill & Range Songs, Inc., specifically provided that Jean, Julian, 
and Adolph Aberbach would retain their interest in Alamo Music, 
Shenandoah Music, and Louisiana Music, which were ASCAP pub- 
lishing companies ? 

Mr. Havertrn. Having gone through this document last night, I can 
state to the best of my knowledge, as I interpret the contract; yes. 

Mr. Prerce. Now, the contract also made it clear, did it not, that 
the performing rights of the music published by these three ASCAP 
firms would be licensed by ASCAP? 

Mr. Havertrn. That is correct, as I remember. 

Mr. Prerce. However, even though the contract permitted the Aber- 
bachs to continue their ownership of certain ASCAP publishing firms, 
the contract further provided, did it not, that none of these ASCAP 
firms could engage in any exploitation, song plugging, or other similar 
activities for the purpose of obtaining performances of the musical 
compositions held by these ASCAP firms? 

Mr, Havertrn. Would you mind directing me to the page of that, 
sir? 

Mr. Prerce. Page 17 of the contract, and I should like to read that 
portion. 

Mr. Havertin. Yes, sir. 

Mr. Prerce. It says, briefly, that these three Aberbachs would be 
able to continue their interest and work for these publishing companies, 
Alamo Music, Shenandoah Music, and Louisiana Music, Inc., provided 
however, 
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that none of said three corporations shall engage in or perform any exploitation, 
song plugging, or similar activities, or any other activities for the purpose of 
obtaining performances of musical compositions. 

Mr. Haveruin. Yes, sir. 

Mr. Prerce. Is that a correct reading of that statement ? 

Mr. Haveruin. That is a correct reading of that statement. I would 
like to comment upon that, if I may. 

Mr. Pierce. May I continue with this line of questioning ? 

Mr. Havertin. Yes; I am sorry. 

The Cuairman, Reserve your comments until subsequently. 

Mr. Haverurn. I am sorry; I thought he was through. 

Mr. Prerce. In other words, Mr. Haverlin, BMI entered into a 
contract with the Aberbach persons which is part of this Hill & Range 
contract to restrain the performance of musical compositions that 
were in or might come into Alamo Music, Inc., Shenandoah Music, 
Inc., and Louisiana Mnsic, Inc.; is that not right? 

Mr. Haveruin. That is not true, sir. Performances are not therein 
involved. 

Mr. Prerce. Well, then, to restrain the song plugging and exploita- 
tion of the songs in those firms? 

Mr. Havertuin. I think that this as you read it is actually as it was 
my and I think it stands by itself, and I would like to comment upon 
this. 

The CuAtrman. Yes; you might comment. 

Mr. Haver.in. I wish to comment this way: I am not sure, since I 
did not draw this contract, nor was I present during the negotiations, 
whether or not this was a clause which was asked for by the attorneys 
representing the Aberbachs’ very able counsel, but one thing I can 
say—having read this and asked such questions as I could, since I 
was advised I might be questioned on it—whatever the intent of this 
particular paragraph is, it seemed never to have been activated nor 
operative. 

Mr. Keattnec. Was BMI represented by counsel when it entered 
into that contract with that provision in it? 

Mr. Haver.in. This contract was drawn I believe by our house 
counsel, Mr. Robert J. Burton, whose name I gave you the other day. 
He and the attorneys for the Aberbachs worked this out between them 
over a long period of time. I would not like to characterize this any 
more than eee 

Mr. Pierce. You signed this contract; did you not? 

Mr. Haverty. I certainly did, and I did it as a matter of sentiment, 
because I remember being asked by the elder Aberbach if I would be 
good enough to attach my signature hereto. My signature appears 
very seldom in the Hill & Range contracts. This was at his request. 
I was not part of the negotiations, sir. 

My counsel has given to me here some of the ASCAP hits to merely 
carry out my general statement 

Mr. Prerce. I would like to question you on this contract, I want to 
stay on this clause. 

Mr. Havertin. May I not mention the names of the hit songs which 
came out of Alamo, Shenandoah, and Louisiana ? 

Mr. Prercr. You will be given every opportunity after we get this 
contract straight. 

Mr. Haverurn. Thank you; yes, sir. 
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Mr. Matetz. Excuse me. This specific clause provided, did it not, 
Mr. Haverlin, that these ASCAP music publishing firms would not 
ex loit or plug ASCAP music? Is that not what the contract pro- 
vides ? 

Mr. Haveruin. Within those three firms, that is what this thing 
says. 

Mr. Matetz. That is all I am asking you. 

Mr. Haveruin. Then before you get away from it, merely inform 
us—— 

Mr. Materz. I was just asking about this provision of the contract 
which you, yourself, signed. 

Mr. Prerce. That is all we want. 

Now, Mr. Haverlin, I would like to go over this contract with you. 

Mr. Haverurn. From the beginning? 

Mr. Pierce. No, just this clause at the top of page 17 (b). 

Mr. Haver.in. Yes, sir. 

Mr. Pierce. It says here, does it not, “the publisher.” That refers 
to Hill & Range? 

Mr. Havertuin. Hill & Range. 

Mr. Pierce (reading) : 

Publisher agrees that during the term Jean Aberbach, Julian Aberbach and/or 
Adolph Aberbach shall not, without the prior written approval of BMI, directly 
or indirectly engage in or be interested in, or render any services fur, any pub- 
lishing business or enterprise other than the publisher and subsidiaries— 
that is, other than Hill & Range and the subsidiary companies named 
in another part of this contract— 


Provided, however, That the provisions of this contract—— 


Mr. Haverty. “Of this sentence.” 

Mr. Pierce. “Of this sentence”, yes— 
do not preclude the participation by any one or more of the foregoing persons 

(i) in Rumbalero Music, Inc., and in its subsidiary Osvalo Farres Music, Inc. 

Now those two companies are companies that are permanently con- 
nected with them; is that correct ? 

Mr. Haver.in. Yes. 

Mr, Pirrce. Then it goes on: 

(ii) in Alamo Music, Inc., Shenandoah Music, Inc., and Louisiana Music, Inc. : 
Provided however, That none of said three curporations shall engage in or per- 
form any exploitation, song plugying, or similar activities, or any other activities 
for the purpuse of obtaining performances of musical compositions. 

Now, is not that provision quite clear? 

Mr, Havertin. You have read exactly, sir, with one correction, the 
language which appears in the contract. 

Mr. Prerce. All right. Now, as these three firms were ASCAP 
publishing houses at the time the contract was executed, this was an 
agreement to keep ASCAP music from being performed, plugged, or 
eee! isn’t that true? 

r. Havertin. By these three individuals. I mentioned before 


that I considered this contract, that I read at the time very carefully, 
and it is quite a complex and tangled contract, I can assure you, as 
you probably know. It was pointed out to me that this was a matter 
of calling for the personal services of these three men, as personal 
services, because of the high regard they were held in, and regard for 
the considerations otherwise set forth in the contract. 
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Mr. Prerce. Now, is it not a fact that the Aberbachs own these three 
companies ¢ 

Mr. Haverurn. I cannot say that, sir. How do I know that? 

Mr. Rocers. You did say that was a personal service proposition; 
was it not? 

Mr. Haverty. Yes. That has nothing to do with the ownership. 
I do not know that. 

Mr. Roerrs. But as a personal service thing, do you say in that 
contract they would not plug these ASCAP songs? 

Mr. Haverurn. Yes, sir. Counsel read it quite accurately. 

Mr. Rocers. Then would you not interpret that to mean that the 
Aberbachs were under obligation not to, in this given area, exploit 
ASCAP music? Would you not say that is a reasonable conclusion 
from the terms of the contract? 

Mr. Havertin. No. sir. 

Mr. Rogers. Why not? 

Mr. Haver.rn. I have an explanation which I do not wish to insert 
now until you are ready for it which I think clarifies that. 

The CHarrmMan. Let us have it. We will be glad to get your 
explanation. 

Mr. Havertin. Thank you, sir. Below this immediately is the 
statement that nothing contained in paragraph 17 shall be construed 
to prevent the publisher—that is, Hill & Range—together with the 
people prominently connected with it, from using the terminology— 
sole selling agent for Alamo, an ASCAP house, Shenandoah, an ASCAP house, 
Louisiana Music, an ASCAP house, and to print, publish, and ship sheet music, 
orchestrations, and professional copies of the musical compositions in the 
ASCAP houses— 
and so forth, and to bill and accept payments therefor, and so on, 
which I can read, if you wish. 

The point was that it is my memory, gentlemen, that at the time 
this thing was put into the contract it was the intention of the Aber- 
bachs to have what is called in the music business three inactive 
houses. I mentioned to you that we had several thousand publishers, 
of which only a relatively few were active. Others were inactive, 
where they would merely hold copyright. It was evidently not their 
intention to actively engage in those activities and I cannot tell you 
which of the two parties inserted that language. That was my 
explanation. 

urther—after the drawing up of this contract, I said this clause 
never became operative, in my opinion—they purchased another 
ASCAP house and put it into ASCAP or it was with ASCAP, called 
Ross Jungknickel, and a great many hits came out of that as came 
out of the other three ASCAP houses. 

New, if I may finish, some of the recent big hits have been Dragnet, 
Hummingbird, Nothing for Christmas, Poor People of Paris, Istan- 
bul, and Arrivederchi Roma. 

Mr. Rocers. Do I understand from your explanation that the 
contract provided as has been indicated but it never became active? 

Mr. Havertiy. To the best of my knowledge, sir, that particular 
portion which counsel has read, to the best of my knowledge—and I 
am trying to speak with complete honesty—was never operative, and 
I restate I am not sure that it was not put in at the request of the 
Aberbachs or their attorney during negotiations. 
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The Cuarmman. Well, whether it was suggested by them or not, you 
did accept it and you signed the contract ? 

Mr. Havertiy. I did accept it; I did sign it. I wanted to remove 
the implications. 

The CHatrman. And that clause undoubtedly has the effect of 
saying that these ASCAP firms could not engage in any exploitation, 
song plugging, and other similar activities for the p se of obtain- 
ing performances of ASCAP songs. That is the conclusion that any 
reasonable man would draw from it. 

Mr. Havertin. There are many parallels that might be put before 
you of merchants, say a gasoline station who contracts, for specific 
reasons that he has, with a certain gasoline company to do only cer- 
tain things regard to pumping certain gasolines, and we did set forth 
in the other parts of this contract what I consider substantial pay- 
ments which were to pay the three principals here, and we thought 
they should be held to that basically. 

Now the language has been read and I can only say I am not sure 
from whence it came. I feel positive that it cannot be proved it ever 
became operative, and in fact if you want me to indicate to you, I 
think it is lawyer language to a layman that did not work and could 
not work, 

Mr. Materz. Mr. Haverlin. 

Mr. Haverui. Yes. 

Mr. Materz. When you signed this contract was it your intention 
that its provisions would be carried out ? 

Mr. Havertin. I think that is generally the presumption of a man 
who signs a contract. 

Mr. Maerz. Now with respect to this question of control, you 
testified you entered into a contract with these three Aberbach in- 
dividuals. One provision in this contract provided that the Alamo 
Music, Inc., the Shenandoah Music, Inc., and Louisiana Music, Inc., 
each of which was an ASCAP firm, would not exploit or plug its 
songs. Is that not right? 

Mr. Havertin. It says so. 

Mr. Materz. Since this contract between you and the Aberbachs 
provided for a course of conduct by each of these three music publish- 
ing firms, was it not your understanding at the time you signed this 
contract that the Aberbachs controlled these firms? 

Mr. Havertin. I don’t remember what I then knew at that moment. 
That was eight years ago, but it would be my presumption that they 
were prominently connected with it. I do not know the ownership. 

Mr. Materz. If they did not control these firms, how could they 
enter into a contract with you pertaining to a course of conduct 
with respect to each of these three music-publishing firms? 

Mr. Havertry. I cannot answer that, sir. 

Mr. Keattne. Did you not assure yourself that they did control 
these firms before you signed such a contract on behalf of your 
company ? 

Mr. Havertin. No, sir; it is not our custom to look into the owner- 
ship of firms. 

Mr. Kratrne. What good was their name on the paper unless they 
were able to produce and deliver? 

Mr. Havertin. It is not our custom to run down and assure our- 
selves as to the ownership. We presume that a man of decency, such 
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as we know these men to have been, since they have been with us since 
1946, as publishers, starting in a very small way, with some two or 
three thousand dollars, that they meant what they said. I did not 
investigate it. I doubt if our attorneys went and asked for proof as 
to who owned the companies. We took it on faith. 

Mr. Matetz. In other words, you did take it on faith that they 
did contro] these companies? 

Mr. Haveruin. That is what I am trying to say, that as to ownership 
I do not know. 

Mr. Prerce. And furthermore the contract was even signed for Hill 
& Range by Adolph Aberbach, is not that so? 

rtp po Kes Yes, sir, the father. 

Mr. Prerce. Were the songwriters who had compositions in the 
ASCAP firms at the time this contract was made notified about the 
terms of this contract which prohibited these firms from exploiting 
and plugging their music ? 

Mr. Haventr. I do not know. 

Mr. Matetz. Did you notify them ? 

Mr. Haveruin. I did not. 

Mr. Pierce. You were not interested ? 

Mr. Havertin. It was not my business, sir, to notify writers of 
anything like this. 

Mr. Freunp. If they inactivated their houses they may not have 
had any rights. 

Mr. Perce. Do you know that as a fact, Counsel ? 

Mr. Freunp. I said if they did. 

Mr. Haver.in. I do not know what they had. 

Mr, Freunp. We are assuming that they had rights. 

Mr. Prerce. Let me ask you this question, Mr. Haverlin: Do you 
not think it is grossly unfair for publishing companies to accept songs 
from ASCAP writers or to retain the songs of ASCAP writers, know- 
ing full well that these songs will not be exploited or plugged? 

Mr. Haver. I don’t think that that is a fair statement. I tried 
to enter some evidence of the hits of these three houses, and I could 
give you more publications. I do not think that it was activated. 

Mr. Pierce. Let me ask you this. Did these become hits through 
exploitation or plugging, or did they become hits through other means, 
such as Dragnet being played time and time again over radio and 
television ? 

Mr. Havertin. I really do not know. This is ASCAP, sir. I really 
do not know. In my estimation they received normal plugging and 
normal exploitation. That is my assumption. 

Mr. Keatina. In other words, it is your assumption that these Aber- 
bachs violated their contract ? 

Mr. Haveruin. I do not know what happened. It may be that the 
Aberbachs came back for modification. I do not know all of the nego- 
tiations nor details. They might have come back and said may wef 
I do not know. 

The Cuarrman. Well, did they? 

Mr. Havertin. I do not know, sir. 

The Cuatrrman. You would remember that, would you not? 

Mr. Havertin. They would not come tome. I am not the negotiator 
of the contract, 
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The Cuatrman. Who would they come to, somebody in your organi- 
zation ¢ 

Mr. Havertin. They would come to the man in charge of the de- 
partment of public relations, who has full responsibility and full 
authority for the negotiation of such questions. 

The CuairmMan. Did they come to that man ? 

Mr. Haveruin. Pardon me, sir. 

The Cuarrman. Did they come to that man ? 

Mr. Haverttn. I donot know. We offered the man that I mentioned 
to this committee who is better qualified than I to discuss these matters 
that I have only very slight contact with, only peripheral. 

The Cuarmrman. But you are president of the company? 

Mr. Haveruin. Yes, sir. 

Mr. Prerce. And you signed the contract ? 

Mr. Haveruin. That is quite true. 

Mr. Prexce. There is an assumption usually, is there not, that the 
terms of a contract will be complied with ? 

Mr. Havertin. Not necessarily, sir. There are amendments to con- 
tracts, both verbal and written. 

Mr. Prerce. Were there any amendments to this contract? 

Mr. Havertin. There are, sir, in my file amendments to the contract. 

Mr. Pierce. With respect to this provision ? 

Mr. Havertin. I do not remember. 

Mr. Frevunp. Mr. Pierce, I call your attention to the fact that the 
provision which you read refers to the fact that BMI might consent 
to a variation, and the consent does not have to be in writing, and Mr. 
Haverlin points out to you that he is not in charge of this department 
and could not possibly know what goes on in detail in every depart- 
ment, and we offered to you to produce the man who has charge of. 
these particular matters. 

Mr. Havertin. And I would like to go on 

The CHatrmMan. Well, whether there was an amendment or not, 
this clause stands by itself and sticks up like a sore thumb. It is very 
important. 

Mr. Havertin. But whether or not it was later amended or by what 
means, I cannot tell you. I can only tell you that the results would 
seem to indicate to me, and I am trying to be helpful, that it was not 
operative, that they were not restricted, and I would like to mention 
one further clause, (d), on page 18 that: 


Nothing in this paragraph 17 shall be construed so as to prevent Jean Aberbach 
from acting in a solely consultative capacity to Max Dreyfus— 


One of the most glorious names in publishing— 
Louis Dreyfus, Chappell & Co., Inc., and Chappell & Company, Ltd.— 


all four ASCAP organizations. 

We tried not to restrict these men, and therefore again I must say 
I do not know who put it in. I do not think the implications that we 
restricted them are completely true. 

Mr. Pierce. Well, it is also true, is it not, that the Aberbachs do not 
control the Dreyfus and Chappell firms ? 

Mr. Havertrn. I did not mean to infer that. 

Mr. Pierce. That is merely their personal services to these firms, 
is that not right ? 
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Mr. Haverun. It says what I read: They shall be allowed to serve 
in consultative capacity for outstanding ASCAP firms. This contract, 
I thought at the time of signing it, was complicated and fair, seemingly. 

Mr. Pierce. All right. The Aberbachs do have controlling interest 
in Alamo, Shenandoah and Louisiana Music; is that not right 

Mr. Haverurn. That is right. 

The Cuarmman. Next question. 

Mr. Pierce. I would hike to ask you this, Mr. Haverlin: Has BMI 
entered into any other contracts with ASCAP publishers whereby 
those publishers have agreed to stifle ASCAP music ? 

Mr. Haverty. To whom do you refer in that last question, to the 
Aberbachs or Hill & Range? 

The Cuarrman. No. Has BMI entered into any contracts—— 

Mr. Havertrin. Any similar arrangements / 

The CuarrMan. Yes, with others ? 

Mr. Haveriin. To the best of my knowledge, no. I think this thing 
stands alone. I do not know of anything else like it. This is my 
memory, but there are thousands of contracts. I am not positive. 

Mr. Pierce. The committee would like for you to search your records 
and find out if there are any other such clauses in any of your contracts. 

Mr. Havertrn. I will be glad to have Publisher Relations do that 
with such dispatch as they can. 

Mr. Prerce. And furnish such contracts to this committee ? 

Mr. Haveruin. I shall be glad to do so. 

(The information referred to is at p. 4928.) 

Mr. Pierce. Mr. Haverlin, is it correct that BMI’s attorneys recently 
served notice on a number of songwriters who made statements in 
connection with this hearing to appear for an examination before trial 
in the case of Schwartz v. BMI? 

Mr. Haver.in. I have no knowledge of that. 

Mr. Freunp. I will make a statement on that. We did, as I an- 
nounced at the close of Mr. Haverlin’s testimony the other day, we con- 
troverted the statements made by those ASCAP members in their 
press releases which were entered into the record here, and if you 
will recall, I said it was up to the committee to decide whether or not 
it would call those individuals to make their statements under oath, but 
what I did say was that we would in our case examine them under 
oath with respect to the facts which are relevant in our case, and that 
we propose to do. 

The Cuatrman. Now that you have opened this door, what were the 
names of the witnesses that you subpenaed for examination before 
trial ? 

Mr. Frevunp. Mr. Billy Rose, Mr. Oscar Hammerstein, Mr. Stanley 
Adams, Mr. Lerner. Ithink you should want to learn 

The Cuarrman. No, you did not subpena Mr. Lerner, and that is 
very important. Whoelse? 

Mr. Frevunp. And Mr. Jack Lawrence. We gave notice as to the 
examination of Jack Lawrence. 

The Cuarrman. Now, did yousubpena Allen Lerner? 

Mr. Freunp. We did not subpena Allen Lerner. Mr. Allen Lerner 
was a plaintiff in the case, and all we have to do is serve a notice on him. 

The Cuatrman. You did not subpena him, however, and he was one 
of those that participated in the press conference. 
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Mr. Freunp. We were serving notice 

The CuarrMan. You did not subpena him on this occasion ¢ 

Mr. Freunp. Not as yet. 

The CuarrMan. Did yousubpena Steve Allen ? 

Mr. Freunp. We propose to subpena Steve Allen. 

The CHAmRMAN. Do not fence with me. Did you subpena him? 

Mr. Freonp. Notas yet. 

The CuamrMan. Did youordid younot? Answer yes or no. 

Mr. Freunp. Not yet. 

The Cuarrman. Is Mr. Steve Allen under contract with one of the 
broadcasting chains ? 

Mr. Freunp. That will have to be answered by the chains; I do not 
know. Iknow he performs on a broadcasting chain. 

The Cuatrman. Mr. Allen Lerner is the lyricist for My Fair Lady ? 

Mr. Frevnp. He is. 

The Cuatrman. And Columbia Broadcasting System has certain 
rights to My Fair Lady? 

Mr. Freunp. So I understand. 

The Cuarrman. Is it correct to deduce that you did not subpena 
those two gentlemen who participated in this press conference, be- 
cause they have some relationship with the broadcasting chains, but 
that you subpenaed all the others who participated in this press con- . 
ference? 

Mr. Freunp. That is not so, sir, because we examined Mr. Allen 
Lerner at great length with respect to his participation in the activ- 
ities on behalf of the plaintiffs. It was a matter of time limitations. 
We can only get out a certain number of subpenas at one time, and 
we can only sciedule a certain number of people. We schedule 5 peo- 
ple for 1 week, and when we get through with their examinations we 
will go after the rest. But there was no point to our scheduling for 
more than a week in advance. 

The Cuarrman. In any event, these two gentlemen, at that juncture, 
were not served ? 

Mr. Freunp. Not at the present time. 

The Cuarrman. Go on with your questions. 

Mr. Prerce. Is it a fact that the BMI attorneys have already exam- 
ined Jack Lawrence extensively ? 

Mr. Freunp. They have, but not with respect to the statements he 
made in this hearing, which statements were not part of the record 
in the proceedings to date. 

Mr. Prerce. Is it correct that the testimony that your attorneys have 
taken already covers approximately 266 pages? 

Mr. Freunp. But not on the subject matters that were referred to 
by Mr. Lawrence in this room. 

Mr. Prerce. And it is also true that in the course of his testimony, 
Mr. Lawrence provided your attorneys with 753 documents marked 
as exhibits? 

Mr. Frevunp. Mostly contracts, and I can say this, that Mr. Schul- 
man has made a motion to prevent us from examining Mr. Lawrence. 
That matter is pending now before the referee, and I think we will 
prevail, because the fact is that with respect to the matters which he 
referred to in this room, we have a right to examine him if we did 
i touch upon them in the prior examination before trial, and we 

1d not. 
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The Cuarrman. Is that not an interference with the activities of 
this committee when you, immediately after they participated in a 
press conference, the results of which were incorporated in our record, 
subpenaed these witnesses ? 

Mr. Frevunp. Sir, I announced it was my intention. If you had at 
that time believed it would interfere with the activities of this com- 
mittee, and if you had so advised me, I would not have done it. I 
publicly announced that I would do precisely what I did do, and I do 
not believe it interferes with the activities of this committee to cross- 
examine individuals who made statements here not under oath, to ask 
them to repeat the statements under oath and subject to cross- 
examination. 

The Cnarrman. I do not agree with you. Furthermore, I think it is 
harassment of these witnesses particularly since you subpenaed wit- 
nesses who have no connection with the broadcasting chains and did 
not subpena witnesses who have such connections with the chains. 

Mr. Freunp. I do not see how I can harass those witnesses by sub- 
penaing two other people, but it was my intention to do so, and I will 
do so in due course. 

The Cuartrman. This has the effect of deterring other witnesses that 
we may want to have appear before this committee. They might be 
- placed in the position of being subpenaed by you immediately to give 
testimony on examination before trial. Now, we do not like that kind 
of business. ; 

Mr. Freunp. Well, sir, I submit to you that then we have no pro- 
tection against these extrajudicial statements. 

The CuarrmMan. You do have, but there is a question of timing. It 
en have been done after this committee had concluded its labors 

ere. 

Mr. Freunp. Well, sir, I repeat to you: I said I was going to do it 
and you did not advise me that it was contrary to your wishes. If 
you had so advised me, I would have adhered to your wishes. 

The CuarrMan. I cannot tell you what you shall and shall not do; 
I can just give you my opinion on those matters as chairman of this 
committee. 

Mr. Freunp. I would like to acquiesce in your desires if you had 
so advised me at that time. 

Mr. Pierce. Mr. Haverlin, is it or is it not a fact that last Friday 
ou sent telegrams to approximately 3,600 BMI radio and TV 
icensees—— 

Mr. Haverty. It is a fact. 

Mr. Pierce. Stating that there was not a single concrete fact show- 

ing discrimination in the unsworn testimony before the committee? 
fr. Havertin. That was my belief. 

Mr. Pierce. Is it not further a fact that you made that statement 
again here this morning ? 

Mr. Haveruin. Yes, sir; that was my belief. 

Mr. Prerce. Will you supply a copy of that telegram for the com- 
mittee’s record ? 

Mr. Havertrn. Yes, sir. I happen to have the original telegram 
right here, a carbon of it. 

(The telegram referred to appears at p. 4975 :) 
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Mr. Prerce. Is it not a fact that the Aberbach contract, about which 
you have just testified, shows the clearest kind of discrimination by 
BMI against ASCAP? 

Mr. Havertrn. I would not so interpret it. 

Mr. Keatine. Mr. Haverlin, you do not interpret that clause that 
counsel has read as carrying any ominous discrimination against 
ASCAP? 

Mr. Havertin. No. It is an industry pattern, and I can point to 
gigantic publishing enterprises in ASCAP which are of the same 
effect, not with BMI publishing houses or anything else. This is an 
industry pattern. 

The Cuarmman. If it is a pattern, then you use that pattern fre- 
quently in your contracts? 

Mr. Havertin. We do not now, sir. There are dozens of our houses, 
dozens of BMI publishers, that we put into business in the sense that 
they came to us as song pluggers and said, “We think we should be 
publishers. We would like to be publishers. How do we doit? We 
want to go to work.” And they would take a standard form of con- 
tract and eventually become successful and open ASCAP houses. 
There is no such restriction being placed on them. 

I can prepare a list for you of the BMI publishers who also have 
ASCAP publishing houses. 

Mr. Keating. You know, you would have a much better effect on 
this committee if you would come in here and say, “This contract is 
a mistake. We ought never to have put that clause in it; I am sorry 
we did. I do not know of any other contract where it does exist. It 
was a discrimination, and it ought not to have been put in there.” 

Mr. Havertin. My lawyers ought to keep me from making those 
mistakes, and in my opinion 

Mr. Keatina. A witness always makes a better impression if he 
comes in with that kind of frankness. But your testimony has been 
singularly free from frankness, Mr. Haverlin. 

Mr. Haveruin. Then, sir, I may state what was obscured by my 
talking when you were talking, only a feeling of reticence has kept me 
from saying that in my opinion the attorneys on both sides did not 
know what they were doing. I do not like to say that about an attor- 
ney, but it seemed to me inoperable, it was meaningless, it was not 
effective. I did not want to say so, but you forced me to say so. 

I do not think that that was their language. I do not think the in- 
tent was there. 

Mr. Keatrne. Well, you should have said that in the beginning. 

The Cuatrman. Go ahead. 

Mr. Pierce. Why should BMI enter into a contract of this kind 
containing these terms unless it wanted to stifle ASCAP music? 

Mr. Havertin. My dear Mr. Pierce, had I been present I would try 
to answer you in the fullest honesty. I was not present during the 
negotiation of this complex contract. It was brought to me to sign. 
As is my custom, I went through it, attempting to understand it. Ido 
try to know what I am signing. I asked some questions. This is now 
§ years ago. I remember very vaguely what they told me. It was 
referred to as personal services. And my counsel tells me that it is not 
in the contract under which we are currently operating. 

Mr. Prerce. But it was in the contract in 1949? 
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Mr. Haverurn. It certainly was there. 

Mr. Prerce. And is that language not very clear, Mr. Haverlin? Is 
that very difficult language to understand ? 

Mr. Havertin. I was not referring to that clause that you read as 
difficult to understand as far as the words are concerned; it was the 
intent behind it that I tried to explain by reading the additional clause 
below. 

Mr. Pierce. That additional clause is well understood. It is very 
simple. I think this whole page is very simple; but that does not stop 
this clause from being operative, does it? 

Mr. Freunp. Mr. Pierce, may I make a statement ? 

Mr. Haverttn. It did not operate in my opinion. 

Mr. Freunp. I think if you ask ASCAP for the detailed perform- 
ance records of the so-called Aberbach houses, take a look at them 
and compare them to what they were before this contract was signed, 
and then see whether there was any restriction, because as Mr. Haverlin 
has just pointed out, he does not know what took place thereafter. 

It may very well be that the provision was ignored with our consent 
when it was realized that it was an inoperable provision, so you can 
get the facts very simply as to what actually took place. 

All we know is that those ASCAP houses and other ASCAP houses 
with which the Aberbachs have interest have had tremendous successes, 
and they could not have those successes without exploitation. 

Mr. Quietey. Mr. Chairman, could I ask a question ? 

Do I understand that this contract is no longer in operation ? 

Mr. Havertrn. That is correct. 

Mr. Qutctry. When did it terminate ? 

Mr. Havertin. The new contract was 1955, I think in April, sir. 

Mr. Quietry. April of 1955? 

Mr. Haverty. April of 1955 the new contract took the place of this 
basic 5-year agreement. I believe that was its term. 

Mr. Qutctey. Is there a similar provision in the present contract? 

Mr. Havertin. There is not, sir. 

Mr. Qutetry. And is it not a fact that some of these big ASCAP 
hits that you have been referring to came out of Louisiana ‘and Shen- 
andoah subsequent to ) April of 1955? 

Mr. Freunp. No, sir, I do not think so. 

Mr. Quieitry. How about Arrivederchi Roma? 

Mr. Havertrn. I do not think so, but my memory dates—— 

Mr. Freunp. We have the date as December 1955. We have only 
been operating under this contract for the past 7 months, and I do not 
think those hits were in this last 7 months. I am sure they were all 
hits prior to that. 

Mr. Quieter. I would take sharp issue with you on that last number. 

oe Havertrn. We will furnish you with the dates if the committee 
wishes. 

Mr. Prerce. You did not modify the contract until 1955; is that 
correct ? 

Mr. Haveruin. Well, it was not a modification. It’s a new contract. 
There were modifications throughout under that complete document. 

Mr. Prerce. As far as this provision was concerned, it was not modi- 
fied until 1955; is that right? 
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Mr. Havertin. Unless, sir, as I said, it was oral. I did not see when 
I went over these documents, about which I understood I would be 
asked today, any modification of that particular paragraph. | 

Mr. Pierce. All right. But there was no written modification of 
this document prior to 1955? 

Mr. Haverin. I said before, it might have been oral. 

Mr. Prerc. Now that was after this lawsuit began; was it not? Did 
not this lawsuit begin in 1953, the songwriters against BMI et al.’ 

Mr. Freunv. That was 1953. 

Mr. Havertin. But this document is 1949. 

Mr. Pierce. That is the point. 

Mr. Matetz. In other words, it was only after the lawsuit was filed 
that BMT in December of 1955 modified the contract; is that correct? 

Mr. Prerce. Modified this clause. 

Mr. Matrerz. Modified this clause of this contract. Is that correct? 

Mr. Havertin. Unless there was an earlier verbal modification, 
which I do not know about. 

Mr. Pierce. But you have many modifications of this contract 
which are in writing; is not that true? 

Mr. Haverurn. True. 

Mr. Prerce. Many of them ? 

Mr. Haverty. Many of them. 

Mr. Prerce. Which have been furnished to this committee ? 

Mr. Haveriin. Yes. 

Mr. Prerce. But not one of these modifies this particular clause; is 
not that right? 

Mr. Haveruin. You are still screening—and I mean this in all 
respect—my first suggestion, that it is not known to me whether or 
not this particular paragraph to which you call my attention was not 
inserted by the Aberbachs at their request, because, as far as I re- 
member it appears in no other contract that we have with other pub- 
lishers, so therefore I am just trying to be arithmetical about it. It 
might be that they wanted it for their own purposes. I cannot say, 
and you can easily establish that if you will examine the Aberbachs. 

The Cuarrman. Any questions? 

(No response.) 

The Cuarrman. Thank you, Mr. Haverlin. 

Mr. Haverty. Thank you very much, gentlemen. 

Mr. Prerce. I should like to place the BMI Hill & Range Songs, 
Inc., contract of March 29, 1949, in the record. 

The Cuamman. Accepted. 

(The contract referred to is as follows:) 

AGREEMENT made this 29th day of March 1949, between Broapcast Music, Inc., 
a New York corporation, whose address is 580 Fifth Avenue, New York, herein- 
after called BMI, and Hirt anp Rance Sonas, Inc., a New York corporation, 
having an office at 32 Broadway, New York 4, New York, hereinafter called 


Publisher, 
WITNESSETH 


In consideration of the sum of one dollar, by each party to the other in hand 
paid, receipt whereof is hereby mutually acknowledged, and the mutual covenants 
herein contained, it is agreed as follows: 

First: The term of this agreement shall be a period of seven years, beginning 
= of April 1, 1948, and continuing until March 31, 1955, hereinafter called the 
“term. 
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Second: (a) The word “Subsidiaries,” as used in this agreement, shall mean 

and be restricted to the following: 

Bob Wills Music, Inc. 

Ernest Tubb Music, Inc. 

St. Louis Music Corporation 

Elton Britt Music, Ine. 

Bill Monroe Music, Inc. 

Home Folks Music, Inc. 
Publisher may, from time to time, by advance notice thereof to BMI, include one 
or more additional corporations to the foregoing list of Subsidiaries: Provided, 
however, That in no instance shall any third person, firm, or corporation other 
than a leading performing artist, author, or composer have any interest in said 
corporation. 

(b) The word “works,” as used in this agreement, shall mean and be re- 
stricted to all musical compositions, including individual compositions embraced 
within a dramatico-musical composition, whether published or unpublished, now 
owned or copyrighted, or hereafter during the term, acquired, owned or copy- 
righted by Publisher and/or by any of Subsidiaries, and all such musical com- 
positions, whether published or unpublished,’* in which Publisher or any one 
of Subsidiaries now, or hereafter during the term, owns or controls the right 
to broadcast, televise, or otherwise publicly to perform for profit. 

(c) The term “contract year,” as used in this agreement, shall mean and be 
restricted to each of the seven consecutive years during the term, the first year 
commencing as of April 1, 1948, and continuing until March 31, 1949. 

(d) The term “amount for logged performances of Publisher for the contract 
year” as used in this agreement, shall mean and be restricted to the following: 
BMI shall calculate the number of performances during the contract year of 
the works covered by this agreement in accordance with BMI's then current 
method of computing the number of performances. BMI shall multiply this 
amount by the then current maximum performance royalty rate generally in 
effect, which rate is now four cents (4¢) for each local amplitude modulation 
station performance and six cents (6¢) for each amplitude modulation network 
logged performance. Such total shall be “the amount for logged performances of 
Publisher for the contract year.” 

Third: This agreement shall cancel and supersede any and all agreements 
heretofore entered into and presently existing between the parties hereto. The 
parties hereby acknowledge that there are no obligations existing from either 
to the other in connection with said prior agreements. 

Fourth: Publisher hereby sells, assigns, and transfers to BMI, its successors 
and assigns, but only for the term, the following rights in all works, including 
but not limited to the works referred to in Paragraph “Fifth” hereof ; 

(a) The sole and exclusive right to broadcast, televise, or otherwise publicly to 
perform for profit, including the right to grant licenses to broadcast, televise, or 
otherwise publicly to perform for profit ; 

(b) The nonexclusive right to adapt, arrange, translate, change, and drama- 
tize for performing, broadcasting, and televising purposes, including the right 
to grant nonexclusive licenses to adapt, arrange, translate, and dramatize for 
performing, broadcasting, and televising purposes ; 

(c) The nonexclusive right to record on films or otherwise, but only for the 
purpose of performing publicly for profit by means of television, and only for 
television broadcasts primarily intended for reception by receivers of the type 
ordinarily used for home reception in places where no admission, cover, or 
mechanical operating charges are made; 

(d) The nonexclusive right to record, or to cause or permit to be recorded, 
for mechanical, electrical, or other reproduction, performance of said works in 
any form or in any adaptation, arrangement, translation, or dramatization thereof, 
but not for motion-picture synchronization, upon payment of the present statutory 
royalties ; 

(e) The rights hereby conveyed under subdivisions (a), (b), (ec), and (d) of 
this Paragraph “Fourth” shall be enjoyed by BMI and/or its licensees throuch- 
out the world: Provided, however, That with respect to countries outside of the 
Western Hemisphere, such rights shall be subject to the provisions of Paragraph 
“Fifteenth” hereof. 

Fifth: (a) Publisher agrees that the works heretofore listed by it with BMI 
pursuant te the agreement between Publisher and BMI dated May 2, 1945, as 
amended, shall be included as works embraced by this agreement, with the same 
force and effect as if herein set forth at length. 
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(b) Publisher agrees, at intervals of not more than sixty (60) days, to supple- 
ment the aforesaid list with a list of all additional works which (or rights in 
which) may from time to time be acquired by Publisher and/or Subsidiaries 
from any source whatsoever to the end that BMI may at all times be correctly 
informed as to the works embraced by this agreement. 

(c) Publisher agrees that all lists of works subsequently furnished under this 
agreement shall set forth the name of each work, the names of the authors, 
composers and copyright owner thereof, the publication date thereof, and the 
United States copyright registration number thereof, and so far as it is known 
to Publisher, the manufacturers’ names and catalogue numbers of all phonograph 
records and electrical transcriptions made of said works. Publisher shall have 
no obligation under the provisions of this subparagraph to furnish information as 
to copyright registration concerning any work which is unrecorded and un- 
published and for which no application for copyright registration has been filed. 

(d) Publisher agrees that, with respect to each work for which no application 
for copyright registration has been filed, Publisher will make, or cause to be 
made, such application within ninety (90) days after (i) the release date of 
the first phonograph record of the work, or (ii) the publication date of the work, 
whichever date shall be earlier, and promptly to give BMI written notice thereof. 

Sixth: BMI agrees to pay to Publisher the sum of two hundred and fifty 
dollars ($250,00) within fifteen days after the actual public release date, or 
the date of notice pursuant to subparagraph (a) hereof, whichever shall be 
later, of one or more standurd commercial! phonograph recording or recordings 
generally available and released for retail purchase throughout the United States 
of any work subject to the terms of this agreement: Provided, however, 

(a) That prior to or within thirty days after such release date, Publisher 
shall have given written notice to BMI thereof. 

(b) That such recording shall be released on a phonograph record con- 
taining not more than one musical composition per side and bearing any 
one of the following labels and manufactured by any one of the following 
companies: Decca label or Coral label! manufactured by Decca Records, Inc. ; 
Columbia label manufactured by Columbia Records, Inc.; Victor label manu- 
factured by Radio Corporation of America; Capitol label manufactured by 
Capitol Records, Inc.; Mercury label manufactured by Mercury Record 
Corporation (but not more than thirty in any contract year), or MGM label 
manufactured by Loew’s, Inc. In each instance that any one of the fore- 
going labels shall cease to be a major label of general distribution in the 
retail phonograph field in the United States, it shall not thereafter be 
deemed included under the provisions of this Paragraph “Sixth (b).” In 
each instance that another label of one of the aforementioned record 
companies, containing not more than one musical composition per record 
side, becomes generally recognized as a label of major status in the United 
States, substantially equivalent to the aforementioned labels in volume 
of sales, extent of distribution, and prestige, BMI shall not unreasonably 
withhold its consent to the addition or substitution of said label under the 
provisions of this subparagraph. 

(c) In each instance that a label of one of the aforementioned record 
companies, containing more than one musical comjgpsition per side, becomes 
generally recognized as a label of major status in the United States, sub- 
stantially equivalent to the aforementioned labels in volume of sales, extent 
of distribution, and prestige, and such company releases a record bearing 
such label containing a work without also releasing a record, referred to 
under the provisions of Paragraph “Sixth (b)” hereof which contains such 
work, then the provisions of Paragraph “Sixth (b)” hereof shall not be 
applicable, but the amount payable by BMI to Publisher pursuant to this 
Paragraph “Sixth” for such recording shall be the sum of $250.00 divided 
by the number of musical compositions on the side of the phonograph record 
containing such work. 

(d) That in no event shall more than fifteen hundred ($1,500.00) dollars 
be paid with respect to recordings of any single work subject to this agree- 
ment, nor shall more than two hundred and fifty ($250.00) dollars be paid 
for all records of the same work made by the same company. 

(e) That in no event shall BMI pay or be obligated to pay, pursuant to 
the provisions of this Paragraph “Sixth,” to Publisher a total of more than 
$75,000.00 for records released during any contract year. 

(f) That in the event that in any contract year, the total amount paid and 
payable by BMI to Publisher pursuant to the provisions of this Paragraph 
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“Sixth” is in excess of $75,000.00 for records released during such contract 
year, Publisher shall have the right to carry over to the following contract 
year such of that part of the amount which is in excess of $75,000.00: 
Provided, however, 
(i) That the amount, if any, which is carried over from any contract 
year shall be applied only to the following contract year; and 
(ii) That the amount, if any, which is carried over from any contract 
year shall in no instance exceed $11,250.00. 

Seventh: Within sixty days after the end of each contract year, BMI shall 
send to Publisher a statement of the amount for logged performances of Pub- 
lisher for said contract year. Subject to the provisions of Paragraph “Tenth” 
hereof, with respect to each contract year for which the statement indicates that 
said amount for logged performances is in excess of the total amount which 
BMI has paid, and is obligated to pay, to Publisher for said contract year pur- 
suant to the terms of Paragraph “Sixth” hereof, BMI shall send to Publisher, 
together with the statement, a check equivalent to the amount so in excess. 

Highth: Within sixty days after the close of each contract year, Publisher 
shall furnish to BMI a certified statement setting forth the amounts of money 
actually paid by Publisher to its writers during said contract year in connection 
with performing rights in the works covered by this agreement; and BMI shall, 
subject to the provisions of Paragraph “Tenth” hereof, within fifteen days 
after receipt of such certified statement, reimburse Publisher for one-half of 
such amounts of money actually paid: Provided, however, 

(a) That in no event shall the amount of such reimbursement for any 
contract year be in excess of one-quarter of the amount for logged perform- 
ances of Publisher for the contract year ; and 

(b) That in no event shall the amount of such reimbursement for any 
contract year exceed $15,000.00. 

In computing the amounts of money actually paid by Publisher to its writers, 
Publisher shall have the right to include all sums applied by Publisher to the 
recoupment of advances, provided that in each instance the contract between 
the Publisher and writer provides that the advance is a general one against all 
moneys accruing to the writer under such contract. 

Ninth: Subject to the provisions of Paragraph “Tenth” hereof, BMI shall 
pay to Publisher, within sixty days after the close of each contract year, for 
special exploitation efforts in connection with the free distribution of records, 
song books, etc., to broadcasting stations, an amount equal to 25 percent of the 
amount for logged performances of Publisher for said contract year: Provided, 
however, That the provisions of this paragraph “Ninth” shall not be applicable 
with respect to any contract year for which the amount for logged performances 
of Publisher for said contract year shall total less than $20,000.00. 

Tenth: Notwithstanding any provisions of this agreement to the contrary, it 
is understood and agreed that BMI shall in no event pay and be obligated to pay 
to Publisher a total of more than $100,000.00 with respect to any contract year 
hereof, excepting only that amounts may be payable by BMI to Publisher pur- 
suant to the provisions of Paragraphs “Eleventh,” “Fifteenth,” and ‘“Twenty- 
third” of this agreement in addition to said total of $100,000.00. 

Eleventh: (a) In constderation of special professional exploitation activities, 
for the week commencing as of February 1, 1949, and for each week subsequent 
thereto, in which Publisher maintains fully staffed offices in Los Angeles, Chicago, 
and New York pursuant to the provisions of Paragraph “Eleventh (d)” hereof, 
BMI shall pay to Publisher the sum of $480.75: Provided, however, That with 
respect to each such week that Publisher does not maintain a fully staffed office 
in all three cities, Publisher shall not be deemed in default under this agree- 
ment, but 

(i) if, during such week, Publisher maintains a fully staffed office in 
Los Angeles and New York, or in Los Angeles and Chicago, BMI’s obligation 
to Publisher pursuant to this Paragraph “Eleventh (a)” shall be $320.50 
instead of $480.75, and 

(ii) if, during such week, Publisher does not maintain a fully staffed 
office in Los Angeles, whether or not Publisher maintains fully staffed offices 
in New York and/or Chicago, BMI shall have no obligation to Publisher 
under this Paragraph “Eleventh.” 

(b) BMI shall, upon the execution of this agreement, pay to Publisher the 
amount due under the provisions of Paragraph “Eleventh (a)” hereof for the 
week commencing February 1, 1949, and for each subsequent week up to the date 
of the execution of this agreement. Payment under Paragraph “Eleventh (a)” 
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hereof for each week subsequent to the date of the execution of this agreement 
shall be made within five days after the close of such week. 

(ec) Publisher grants BMI an option to terminate its obligation to Publisher 
under Paragraph “Eleventh (a)” of this agreement effective upon December 31, 
1949, or upon the last day of any calendar quarter-year period thereafter, upon 
at least thirty days prior notice thereof to Publisher. 

(d) The fully staffed offices in New York, Chicago, and Los Angeles, referred 
to in Paragraph “Eleventh (a)” hereof, shall consist of an office in each such 
city, and each such office shall have a separate full-time professional contact 
man, and shall maintain a publishing and exploitation schedule, in terms of new 
works published and exploited, which shall be at least equal to the publishing 
and exploitation schedules maintained by first-class music publishing enter- 
prises in the United States; Provided, however, That the office in Chicago may 
consist of the residence of the Chicago full-time professional contact man. 

Twelfth: (a) The provisions of this Paragraph “Twelfth (a)” shall be appli- 
cable only to the contract year commencing April 1, 1952, and to each contract 
year subsequent thereto during the term. With respect to each such contract year, 
BMI shall pay to Publisher pursuant to the provisions of Paragraphs “Sixth” 
and “Seventh” hereof only in the event that the amount for logged performances 
of Publisher for the previous contract year is at least $50,000.00. With respect 
to the contract year commencing April 1, 1952, and with respect to each contract 
year subsequent thereto during the term, which follows a contract year during 
which the amount for logged performances of Publisher is less than $50,000.00, 
BMI shall pay to Publisher the amount for logged performances of Publisher for 
the contract year, instead of the amount calculated pursuant to the provisions of 
Paragraphs “Sixth” and “Seventh” hereof, and BMI shall render statements 
therefor, and remittances pursuant to such statements, within sixty days after 
the close of each quarter of such contract year. 

(b) Nothing in this Paragraph “Twelfth” shall effect the right, if any, of 
Publisher to obtain payments for each contract year pursuant to the provisions 
of Paragraphs “Highth,” “Ninth,” and “Eleventh” of this agreement. 

Thirteenth: It is understood and agreed that it is not feasible or possible for 
BMI to determine, as of any April 1, the amount for logged performances of 
Publisher for the contract year ending on the previous day. Accordingly, it is 
agreed that BMI shall have the right to account to Publisher for the first sixty 
days of the contract year commencing April 1, 1952, and of each contract year 
subsequent thereto during the term, on the same basis that it accounted to Pub- 
lisher pursuant to the provisions of this agreement for the contract year im- 
mediately prior thereto. On or before said sixtieth day, BMI shall give notice to 
Publisher of the pertinent calculations for the previous contract year, and in the 
event that the calculations are such that the then current contract year shall 
be calculated on the alternative basis, BMI shall thereupon have the right to 
make such adjustments in its books, accountings, and payments as are necessary 
to change to the alternative basis, and to continue on said alternative basis for 
the then current contract year. 

Fourteenth: In each instance that the notice from BMI to Publisher, given 
pursuant to the last sentence of Paragraph “Thirteenth” hereof, sets forth that 
the amount for logged performances of Publisher for the previous contract year 
is less than $50,000.00, and the amount to set forth, plus the amount paid to, or 
payable to, Publisher by BMI for said previous contract year, pursuant to the 
privisions of Paragraph “NINTH” hereof, totals less than $50,000.00, Publisher 
shall have the option to terminate this agreement effective as of the last day 
of said then current contract year. In the event that Publisher elects to exercise 
this option, it shall give written notice to BMI thereof within sixty days after 
it receives the notice from BMI referred to in the last sentence of Paragraph 
“Thirteenth” hereof. In the event that Publisher gives such notice to BMI, BMI 
shall have the option to nullify the effect of Publishers notice of termination by 
giving written notice to Publisher, within sixty days after receipt by BMI of the 
notice from Publisher referred to in the previous sentence hereof, that BMI is 
crediting Publisher’s account for the difference between $50,000.00 and the total 
amount paid to, or payable to, the Publisher for the previous contract year pur- 
suant to the last sentence of Paragraph “Twelfth (a)” hereof and pursuant 
to the provisions of Paragraph “Ninth” hereof; Provided, however, That the 
crediting of such difference to Publisher’s account by BMI or the payment of 
same to Publisher by BMI shall in no event affect the determination of the basis 
for calculation of the then current contract year or any subsequent contract year. 

Fifteenth: (a) With respect to all rights in works granted by Publisher to 
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BMI hereunder for that part of the world other than the Western Hemisphere, 
BMI shall notify Publisher promptly when BMI consummates contracts convey- 
ing BMI's said rights for any country or countries other than in the Western 
Hemisphere, and all revenue which BMI receives therefrom which is allocable 
to Publisher will be divided either in accordance with the accountings that BMI 
receives from abroad, or, in the absence of such accountings, in the proportion 
which the logged performances of Publisher and Subsidiaries shall bear to the 
logged performances of the other publishers who shall have conveyed their for- 
eign rights to BML. 

(b)* Publisher shall be free to contract for or convey performance rights for 
the country of foreign publication outside of the Western Hemisphere to any 
publisher who may publish any one or more of Publisher's works abroad in any 
country or countries outside the Western Hemisphere until such date as con- 
tracts are actually made by BMI for the licensing of such works in such country ; 
but Publisher shall not be free to make such grant for any country with respect 
to which BMI shall thereto have made any such contract and shall have notified 
Publisher thereof by registered mail, return receipt requested, Publisher shall 
promptly notify BMI in writing in each instance that such performance rights 
are granted with respect to any work, setting forth the title of the work and the 
country or countries involved; and Schedule “A” annexed hereto contains the 
list of works with respect to which such rights have heretofore been granted 
by Publisher. All works in respect of which performance rights for one or more 
countries of foreign publication outside of the Western Hemisphere are granted 
or contracted for by the Publisher, prior to the date upon which the Publisher 
is notified by BMI of its entry into any agreements for the licensing of the 
works of the Publisher, are specifically excluded from this agreement for the 
countries covered by such grant of rights by the Publisher. 

Sixteenth: (a) BMI shall have the right, upon written notice to Publisher, 
to exclude from the provisions of this agreement, at any time, any work which, 
in BMI's opinion (1) is similar to a previously existing work and might con- 
stitute an infringement thereof, (2) is similar to the title or music or lyrics of 
a previously existing work and which might constitute unfair competition with 
respect to such work, (3) is offensive, in bad taste, or against public morals, 
or (4) is not reasonably suitable for performance ; 

(b) In the case of arrangements of works in the public domain, BMI shall 
have the unrestricted right to exclude such arrangements from the provisions 
of this agreement ;? 

(c) In the event that any claim is made by a third party with respect to any 
work covered by this agreement, BMI shall have the right to exclude such work 
from the provisions of this agreement until such time as the claim shall have 
been withdrawn or otherwise disposed of ; . 

(d) In the event that any work is excluded pursuant to the provisions of 
subparagraphs (a) or (b) of this Paragraph “Sixteenth”, all rights in such 
work shall automatically revert to Publisher. 

Seventeenth: (a) Publisher and Subsidiaries shall devote their entire efforts 
solely and exclusively to the publishing and exploitation of musical compositions, 
which shall at all times be available for public performances either exclusively 
or nonexclusively by licensees of BMI, without the payment of any additional 
charge by such licensees, other than such payments as are provided for in the 
regular performing rights license agreements now existing between BMI and 
its licensees; (see Rider) Publisher grants to BMI the right, in BMI’s sole 
discretion, to require Publisher and Subsidiaries to abstain from subsequent 
acquisition of any rights in musical compositions other than such as shall be 
available for public performance by licenees of BMI pursuant to the provisions 
of the previous sentence hereof on an exclusive basis only. In the event that 
BMI elects to exercise said right, BMI shall give notice thereof to Publisher by 
registered mail, return receipt requested, and subsequent to the giving of such 
notice, Publisher and each Subsidiary shall so abstain, except as to such indi- 
vidual musical compositions for which BMI, in its sole discretion, may grant a 
prior written waiver. 


1 Rider to Fifteenth (b): 
“Tt is understood that under this Paragraph Fifteenth (b) Publisher shall be free to 
contract only with soanet to specifically enumerated works to be published abroad and 
et sock contract shall be subject to actual publication abroad.” 

aer : 

“Provided, however, that as to each work for which BMI’s rights are nonexclusive, 
ae = notify BMI of this in writing at the time that Publisher acquires any rights 
n such work.” 
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(b) Publisher agrees that, during the term, Jean Aberbach, Julian Aberbach 
and/or Adolph Aberbach shall not, without the prior written approval of BMI, 
directly or indirectly, engage or be interested in, or render any services for, any 
publishing business or enterprise other than Publisher and Subsidiaries; pro- 
vided, however, that the provisions of this sentence do not preclude the par- 
ticipation by any one or more of the foregoing persons 

(i) in Rumbalero Music, Inc., and in its subsidiary Osvalo Farres Music, 
Inc.; and 

(ii) in Alamo Musie, Inc., Shenandoah Music, Inc., and Louisiana Music, 
Inc., provided, however, that none of said three corporations shall engage in 
or perform any exploitation, song-plugging or similar activities, or any 
other activities for the purpose of obtaining performances of musical com- 
positions, it being understood that any one or more of said three corporations 
shall have the right to license the performing rights in their catalogs through 
performing right societies other than BMI. 

(c) Nothing in this Paragraph “Seventeenth” shall be construed so as to 
prevent the Publisher from using the terminology “sole selling agent” for Alamo 
Music, Inc., Shenandoah Music, Inc., and Louisiana Music, Inc., and to print, 
publish and ship sheet music, orchestrations and professional copies of the 
musical compositions in the catalogues of said corporations, and to bill and 
accept payments therefor, provided, however, that Publisher’s functions for said 
corporations shall be limited to the foregoing, and that in no event shall Pub- 
lisher engage in or perform any of the activities for said corporations that said 
corporations are precluded from engaging in or performing by reason of the 
provisions of Paragraph “Seventeenth (b) (ii)” hereof. 

(d) Nothing in this Paragraph “Seventeenth” shall be construed so as to 
prevent Jean Aberbach from acting in a solely consultative capacity to Max 
Dreyfus, Louis Dreyfus, Chappell & Co., Inc., and Chappell & Co., Ltd. 

(e) It is agreed that the provisions of this Paragraph “Seventeenth” shall be 
suspended and without force or effect during each contract year for which BMI 
accounts to Publisher pursuant to the provisions of the last sentence of Para- 
graph “Twelfth (a)” hereof, instead of pursuant to the provisions of Para- 
graphs “Sixth” and “Seventh” hereof. 

Eighteenth: Publisher agrees that in each instance, during the term, that 
Jean Aberbach, Julian Aberbach and/or Adolph Aberbach shall participate in 
a transaction in which part of all of the rights in a musical composition are 
acquired, such rights shall be obtained by Publisher and/or one of the Sub- 
sidiaries, and shall be subject to the provisions of this agreement, unless prior 
to the first occasion that Jean Aberbach, Julian Aberbach or Adolph Aberbach 
had any knowledge of information with respect to said musical composition, one 
or more of the composers or authors thereof had theretofore transferred the per- 
forming rights for such musical composition to a performing rights society other 
than BMI. 

Nineteenth: (a) Publisher represents and warrants that (i) all rights granted 
by Publisher, under the terms of this agreement, are Publisher’s sule and ex- 
clusive property; (ii) that said rights are free from all encumbrances and 
claims; (iii) that Publisher has full right and power to make the within 
agreement; (iv) that there exists no adverse claim to or in the said rights; and 
(v) that, subject to the provisions of Paragraph “Seventeenth (a)” hereof, no 
foreign or domestic performing rights licensing society or other organization has 
any performing, broadcasting or television rights in the works; 

(b) Publisher agrees to defend, indemnify, save and hold BMI, its licensees, 
the advertisers of its licensees, and their respective agents, servants and em- 
ployees, free and harmless from any and all claims, demands, suits, judgments, 
and recoveries, including counsel fees, which may be made or brought against 
them or any of them arising out of the performance of any work or works 
embraced by this agreement, provided, however, that the obligation of Publisher 
to indemnify, all as provided in this paragraph, shall not apply to any matter 
added to, or changes made in, any work by BMI or its licensees. 

(c) Upon the service on any of the parties herein indemnified of any notice, 
demand, process, papers, writ or pleading upon which any such claim, demand, 
suit or proceeding is made or begun against them or any of them which Publisher 
shall be obliged to defend hereunder, BMI shall, as soon as may be practicable, 
give Publisher notice thereof and shall deliver to Publisher such papers or true 
copies thereof, and BMI shall have the right to participate in such suits by counsel 
of its own selection, at its own expense. Publisher agrees to cooperate with 
BMT in all such matters. 
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Twentieth: Publisher warrants and represents that Publisher has obtained, 
with resepct to all works or rights in works owned or controlled by it as of the 
date of execution of this agreement, and will obtain, with respect to all works 
or rights in works acquired during the term, written agreements signed by all of 
the authors and composers of the works granting to Publisher the rights trans- 
ferred to BMI by this agreement. 

Twenty-first: Publisher hereby makes, constitutes and appoints BMI, or its 
nominees, Publisher’s true and lawful attorney, irrevocably during the term 
hereof, and in the name of BMI or its nominees, or in the name of Publisher, or 
otherwise, to do all acts, take all proceedings, execute, acknowledge, and deliver 
any and all instruments, papers, documents, process, or pleadings that may be 
necessary, proper, or expedient to restrain infringements and to enforce and 
protect the rights conveyed by this agreement, and to recover damages in respect 
to or for the infringement or other violation of the said performing, broadcasting, 
and television rights in the works and in its sole judgment, to join Publisher, 
and/or others in whose names the copyrights to any works may stand, to dis- 
continue, compromise, or refer to arbitration, any such actions or proceedings, 
or to make any other disposition of the differences in relation to the premises, 
provided, however, that any monies reccived by BMI by way of damages or 
otherwise from any infringement or violation of the aforesaid right shall be the 
sole and exclusive property of BMI. 

Any actions or proceedings commenced by BMI pursuant to the provisions of 
this Paragraph “Twenty-first” shall be at BMI’s sole expense. 

Twenty-second: In the event that Governmental Rules and Regulations, 
affecting a substantial number of BMI’s commercial broadcasting station 
licensees or a substantial volume of the business of BMI’s commercial broad- 
casting station licensees, are changed so as to forbid or restrict substantially the 
broadcasting of commercial programs, BMI shall have the right to terminate 
this agreement at any time thereafter, during the existence of either of such 
eonditions, by giving Publisher thirty (30) days’ notice in writing, provided, that 
BMI shall, prior to the end of said thirty-day period, also terminate all agree- 
ments of a similar nature with other publishers containing a similar right of 
termination. In the event of such termination BMI shall be under no further 
liability to Publisher for payments hereunder, except that prorata payments shall 
be made up to the effective date of such termination, and Publisher shall remain 
liable under the indemnity provisions of this agreement with respect to all 
performances made prior to the termination date. 

Twenty-third: In the event that, during the term, the existing law (Title 17, 
U. S. C. Section 1 (e)) of the Copyright Law of the United States is amended, 
modified or repealed so that the so-called jukebox exemption is eliminated, and 
BMI shall have the legal right to, and does, obtain royalties or any other com- 
pensation of any kind in connection with the performing rights of musical 
compositions on jukeboxes, BMI shall pay Publisher on the same basis for juke- 
box performances that BMI shall be paying to others whose works are exclusively 
licensed to broadcasters by BMI. 

Twenty-fourth: Upon the termination of this agreement. whether by reason 
of the expiration of the term, or for any other reason, all rights in the works 
herein granted to BMI shall thenceforth, without any notice, revert to and become 
the sole and exclusive property of the Publisher, free from any rights, claims, or 
demands of any kind on the part of BMI, its successors, assigns, licensees, and 
sublicensees. 

Twenty-fifth: In the event of any dispute of any kind, nature, or description 
whatsoever arising between BMI and Publisher in connection with the terms 
and conditions of this agreement, or arising out of the performance hereof, 
or based upon an alleged breach hereof, the same shall be submitted to arbitra- 
tion in New York City by a board consisting of three arbitrators under the then 
prevailing rules of the American Arbitration Association pursuant to the New 
York arbitration law. Each of the parties hereto shall have the right to select 
one of the said three arbitrators and the two arbitrators so selected shall there- 
upon select the third arbitrator: Provided, however, That in the event the said 
two arbitrators shall be unable to agree upon the selection of a third arbitrator, 
such third arbitrator shall be appointed by the American Arbitration Association, 
and the parties further agree to abide by and perform any award with respect 
to any such controversy rendered by the Arbitration in conformity with this 
agreement, and that the expenses of such arbitration shall be divided equally 
between the parties. 

Twenty-sixth: This agreement shall not be assignable by either party without 
the consent of the other; provided, however, that Publisher may, in its sole dis- 
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cretion and at any time, cause a separate corporation to be created for the 
purpose of complying with Publisher’s obligations under the provisions of Para- 
graph “Hleventh” hereof, on the condition that the sole business of such corpo- 
ration shall consist of the performance of Publisher’s obligations under the pro- 
visions of Paragraph “Eleventh” hereof. In the event that Publisher causes said 
separate corporation to be organized, with respect to each week referred to in 
Paragraph “Eleventh” hereof during which said separate corporation performs 
the Publisher’s obligations referred to in said Paragraph “Eleventh,” BMI shall, 
upon previous written instructions from Publisher, make the payment, if any, 
referred to in said Paragraph “Eleventh” directly to said separate corporation 
instead of to Publisher. 

Twenty-seventh: This agreement cannot be changed orally, and shall be gov- 
erened, construed, and interpreted pursuant to the laws of the State of New York. 

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be 
executed by their duly authorized officers, this day and year first above written. 


Broapcast Music, INc., 
By Cart HAVERLIN. 

HILL AND RANGE SonGs, INc., 
By ApoLr ABERBACH. 


Marcu 29, 1949. 


In order to induce Broadcast Music, Inc. to execute the foregoing agreement, 
I hereby consent to the foregoing agreement and I agree to comply with the 
provisions thereof to the extent that such provisions refer to me. 


JEAN ABERBACH. 
JULIAN ABERBACH. 
Apotr ABERBACH. 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be 
executed by their duly authorized officers, this day and year first above written. 


Broapcast Music, INc., 
By CArt HAVERLIN. 

Hitt anp RANGE SonGs, INC., 
By Apotr ABERBACH. 


Marcu 29, 1949. 


In order to induce Broadcast Music, Inc. to execute the foregoing agreement, 
I hereby consent to the foregoing agreement and I agree to comply with the 
provisions thereof to the extent that such provisions refer to me. : 


JEAN ABERBACH. 
JULIAN ABERBACH. 
ApoLF ABERBACH. 


ScHEDULE A TO AGREEMENT DATED MARCH 29TH, 1949, Berwreen Broapcast Music, 
Inc., AND HILL AND Rance Sones, [No. 


1. Chappell & Co., Inc., Territory the British Empire outside of the Western 
Hemisphere 
Bouquet of Roses 
Cigareets, Whuskey and Wild Women 
Justa Little Lovin’ 
Candy Kisses 
Room Full of Roses 
I’m Bitin’ My Fingernails and Thinkin’ of You 
Never Trust a Woman 
Don’t Rob Another Man’s Castle 
2. A. B. Carl Gehrman’s Music Forlag, Territory, Sweden, Norway, Denmark, 
and Finland 
Shame on You 
Kitchy Kitchy Koo 
3. Reutersvorlag, Territory, Sweden, Norway, Denmark, and Finland 
Bouquet of Roses 
Any Time 
Cigareets, Whuskey and Wild Women 
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(Subsequently BMI supplied the following information :) 


Data SUBMITTED BY BRoapcast Music, INC., TO THE ANTITRUST SUBCOMMITTEE OF 
THE COMMITTEE ON THE JUDICIARY OF THE HOUSE OF REPRESENTATIVES 


This memorandum is being submitted by Broadcast Music, Inc. (BMI), to 
the Antitrust Subcommittee of the Committee on the Judiciary of the House of 
Representatives in connection with recent hearings held by that subcommittee 
in New York relating to, among other things, the broadcasting of popular music. 
It is the purpose of this memorandum to set forth data requested by the sub- 
committee and its counsel and to clarify certain matters touched upon during 
the hearings. 


1. As to the suggestion that the broadcasters might refuse to renew their contracts 
with ASCAP if unable to reach an agreement on rates of payment and that 
broadcaster power so to do stems from their ownership of stock in BMI which 
accordingly should be divested 

At page 1203 of the transcript the following appears: 

“Mr. MaLetz. * * * Do the broadcasters, by virtue of the repertory that BMI 
has now built up, have the power if they want to exercise it to exclude ASCAP 
from the broadcast market entirely? 

“Mr. HAVERLIN. I would not think so. 

“Mr. MALetz. On that, I would like to get your reasons as to why you do not 
think so. 

“Mr. HAverittIn. Well, in the first place, when you say broadcasters you are 
neatly packaging these gentlemen together. There are 4,000 of them. 

“Mr. MALetz. Let us talk about the broadcasters who own stock in BMI.” 

As appears from the foregoing, the suggestion was made at the hearings that 
when the current contracts between broadcasters and the American Society of 
Composers, Authors and Publishers (ASCAP) expire, the fact that some broad- 
casters own stock in BMI will make it possible for all the broadcasters to refuse 
to renew their contracts with ASCAP if they do not come to an agreement with 
ASCAP on its rates of payment. There are numerous reasons why that sugges- 
tion has no basis in the realities of the situation. 

In the first place, the owners of only 624 radio stations are stockholders of 
BMI, whereas there are almost 4,000 stations in this country. 

The simple fact is that broadcasters have tens of millions of dollars invested 
in motion pictures containing music, practically all of which is licensed by 
ASCAP.. Broadcasters could not possibly afford not to take a license from 
ASCAP. 

Furthermore, ASCAP licenses of television stations now expire in December 
1957, whereas the ASCAP licenses of radio stations expire in December 1958. 
Television stations could not afford to be without ASCAP music while radio 
stations are playing it and vice versa. This fact in itself would prevent stations 
from attempting to compel ASCAP to do their bidding. 

During the period of BMI’s existence the broadcasters and ASCAP have 
repeatedly arrived at mutually agreeable terms. As late as 1954 the broad- 
casters had applied to the Federal court for determination of rates. Hither the 
broadcasters or ASCAP could have left the question of price to the rate-fixing 
proceeding. Instead they arrived at an amicable agreement with the result 
that the pending proceedings were withdrawn. Certainly this was without 
duress so far as ASCAP was concerned because ASCAP could have left the matter 
in court. There is no reason to believe that the same resolution of problems 
would not occur in the future. 

Indeed, as late as 1954, ASCAP voluntarily inserted an advertisement in trade 
papers reading as follows (Variety, October 20, 1954) : 

“Music consistently furnishes the backbone of program material used on the 
airways. The broadcasting industry, in turn, provides the major share of the 
revenue composers, authors, and publishers receive through ASCAP. 

“We the creators—and you the broadcasters—have been important to each other 
for a long time. In earlier years, our brotherly relationship was sometimes 
marred by youthful differences of opinion. But by and large, it’s been a healthy 
process of growing up together. 

“ASCAP, on the 40th anniversary, is proud of its contribution to broadcasting 
and its good relations with the broadcasting industry. In the years ahead, 
ASCAP will strive even harder to serve the musical needs of the broadcasters.” 

If ASCAP hereafter makes exorbitant license fee demands, broadcasters, unlike 
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1939, have the right, under the 1950 ASCAP consent decree, to apply to the 
Federal court here in New York to fix the fee. There is no reason therefore why 
broadcasters would want to try to compel ASCAP to do their bidding. Indeed, 
at the hearings of the subcommittee, ASCAP’s general attorney agreed with this 
view. (See pp. 1516 to 1518 of the transcript.) 

Finally, even if the broadcasters who owned stock in BMI divested themselves 
thereof, broadcasters would still have BMI music available to them. If they 
had the power to combine and refuse to deal with ASCAP because of the avail- 
ability of BMI music (which power we deny), they would have that power 
regardless of who owned BMI stock. In other words, if anything furnishes the 
power to oppose ASCAP, it is the availability of a competitive source of music. 
The identity of the owners of BMI’s stock has nothing to do with this situation. 

The fact is, however, that a change in the ownership of BMI stock to people 
interested in making a profit would destroy competition. 

BMI today operates as a non-profit-making organization. It pays publishers 
and writers affiliated with it on the basis of the number of performances they 
achieve. The more performances these affiliated publishers and writers obtain, 
the more they are paid by BMI. In other words, the more BMI music is played 
by broadcasters, the more it costs BMI. 

On the other hand, BMI's charges to broadcasters, just as ASCAP’s, are fixed 
in advance over a period of years. As a consequence, although BMI’s disburse- 
ments to publishers and writers may increase because of the increased perform- 
ance of its music, its receipts from broadcasters do not increase correspondingly. 
As BMI is presently owned, this fact is immaterial. However, if BMI stock were 
to be owned by nonbroadcasters interested in making a profit, this fact would 
make it impossible for them to operate. For as their affiliated publishers and 
writers were more and more successful, less and less would be available for 
BMI’s stockholders. In other words, there would be no incentive for the owners 
of BMI to compete vigorously. 


2. As to statistics relative to the performance of broadcasters of ASCAP and 
BMI music 

At pages 977-978 of the transcript the following appears: 

“Mr. HAVFRLIN. * * * My suggestion is this, that this committee should 
itsel€ select any week or any month or any quarter or any year and instruct 
BMI to select the logs from its files to fit that period, to make marks thereon 
indicating the music performing rights we have, and make analysis and sum- 
mary thereof; to ask the American Society to take the duplicate logs, which 
according to my understanding they have, to make similar marks, similar sum- 
muries and similar analysis, and send them to you. 

“It is my conviction that in whatever period you may select, you will find that 
this ratio of 3 to 1, 4 to 1, indeed, 5 or more to 1, will continue, and then I 
think it will be clear to this committee, as it seems clear to me, that ASCAP, 
not being satisfied with this dominant ratio of 4 and 5 to 1, would indeed like to 
do away with our one performance— 

“The CHAIRMAN. Would you be willing to let our staff go over your records? 

“Mr. HAvERLIN. Yes. 

“Mr. Matetz. Mr. Chairman. 

“The CHAIRMAN. In other words, Counsel then will have an opportunity to 
examine the records of BMI along the lines suggested by Mr. Haverlin, and I 
think in all fairness a similar request will be made of ASCAP.” 

A pages 1141-1143 of the transcript the following appears: 

“Mr. HAVERLIN. May I go further and ask you if you would like us to have 
all logs or logs of such stations as you may choose analyzed and presented to 
you? What would you like? 

“Mr. Quietey. That is for the chairman to decide. 

“The CHAIRMAN. We would be very happy if you would confer with the staff 
and you both come to a conclusion. That might advance these proceedings. It 
would be very helpful, and you might do that. 

“Mr. Havertin. Thank you, sir. And may I couple with it a suggestion that if 
we go to the effort of doing this for you, which we will be happy to do for the 
committee, as I did yesterday, that you ask our competitors to do the same with 
their logs that you may get both sides, and thus have done ‘with it. 

* * ak s ” * 7 


“Mr. Keattne. * * * Mr. Chairman, ASCAP did testify here that BMI had 
a great many more programs than they did on the air. Now, we have got evi- 
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dence to the contrary. If ASCAP has statistical data to support their position, 
I think they should produce it. 

“The CHarRMAN. I think the suggestion is a sound one. Is Mr. Finkelstein of 
ASCAP present? 

“Mr. FINKELSTEIN. Yes, sir. 

“The CHAIRMAN. You heard this colloquy, Mr. Finkelstein. Would you be 
willing to cooperate with this committee to the extent that we might know the 
statistical data as to relative number of offerings ASCAP has in connection with 
the offerings that BMI has? 

“Mr. FINKELSTEIN. Mr. Chairman, we will make available for the committee 
anything the committee desires.” 

The dominance of ASCAP over BMI in the field of licensing music for broad- 
casting is best shown by analysis of music actually performed by radio and 
television broadcasting. As indicated by the excerpts from the transcript of 
the hearings set forth above, both Carl Haverlin, president of BMI, and Herman 
Finkelstein, general attorney for ASCAP, cffered to cooperate with the subcom- 
mittee’s staff in making available for inspection, and in preparing statistical 
analyses of, broadcasting station logs and performance records in the files of 
their respective organizations. 

BMI will appreciate the subcommittee’s advice as to what will be a convenient 
time for the subcommittee or its staff to visit BMI’s New York offices to inspect 
those files and decide upon such analyses thereof as it may wish BMI to prepare 
for it. 

BMI understands that no statistics have as yet been obtained from ASCAP 
and it strongly urges that they should be. 

It is submitted that this subcommittee cannot possibly possess an informed 
judgment on the issue before it unless it obtains these statistics. 


3. The annual license fees received by BMI from the National Broadcasting Co., 
Inc. (NBC) and the Columbia Broadcasting System, Inc. (CBS) for each 
fiscal year of BMI from the year ended July 31, 1941, through July 31, 1956 

At page 974 of the transcript the following appears: 

“Mr. MaAtetz. Mr. Chairman, before Mr. Haverlin answers the questions, I 
think there were two questions that were asked of Mr. Lawrence and Mr. Adams. 
The first question was, as I recall, and it was asked by the chairman: How much 
NBC and CBS pay to ASCAP by way of a licensing fee on an annual basis. 

“The chairman then asked whether Mr. Adams or Mr. Lawrence could submit 
the same information for the years 1946 to date, and I take it the chairman 
would like similar information for each of the years from 1941 to date. 

* we oo * a * * 


“Mr. Havertin. * * * we will, of course, make available to the committee 
identical information as to our receipts from the network for the years in 
question * * *,” 

At page 992 of the transcript the following appears: 

“Mr. MALETz. Will you tell the committee what percentage license fee is paid 
by CBS to ASCAP? 

“Mr. Freunpb. I don’t know. I will supply you with that information.” 

The annual licensing fees referred to in the transcript are set forth in sched- 
ule A attached hereto. It should be noted that the aggregate amount of network 
license fees paid to BMI are only a small percentage of the fees paid by these 
networks to ASCAP. For instance, for the years 1951-55 inclusive, CBS paid 
ASCAP $12,920,156 as compared to $4,581,632 paid to BMI and NBC paid ASCAP 
$11,872,000 as compared to $3,824,000 paid to BMI. 

The television license fee currently paid by the networks to ASCAP consists 
of a sustaining fee in the amount of $12.50 per month for each affiliated station 
and, in addition, a commercial fee equal to 2% percent of the networks’ net 
receipts from sponsors after deductions, as defined in the license agreement. 
The comparable BMI television network license fee is a sum not in excess of 
1.09 percent of net receipts from advertisers after deductions, as defined in 
the license agreement, with no separate sustaining fee. 

Similarly, the ASCAP radio network license fee consists of a sustaining fee 
in the amount of $200 per year for each affiliated station and, in addition, a 
commercial fee equal to 2% percent of the networks’ net receipts from sponsors 
after deductions, as defined in the license agreement. The comparable BMI 
radio network license fee is a sum not in excess of 1.2 percent of the networks’ 
net receipts from advertisers after deductions, as defined in the license agreement, 
with no separate sustaining fee. 
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4. A& to the ownership of BMI stock 


At pages 999-1004 of the transcript the following appears: 

“The CHAIRMAN. At that point you say that the broadcasting chains own 
20 percent of the stock of BMI? 

“Mr. Havertin, I approximated it, sir, in this statement, to less than 20. I 
think it is 18 and a fraction. 

“The CHAIRMAN. Who owns the balance? 

“Mr. HavertiIn. Independent radio stations throughout the United States, 
some 600 of them. 

“The CHAIRMAN. Are those stations affiliated with the chains? 

“Mr. HAVERLIN. Some are and some are not. 

“The CHAIRMAN. How many are affiliated and how many are not affiliated? 

“Mr. HAVERLIN. I would have no way of knowing that at this moment. 

“The CHAIRMAN. Would the majority of them be affiliated with chains? 

“Mr. HaveRLIN. It would be impossible for me to say. I can ascertain it for 
the committee. 

“The CHAIRMAN. I think it would be well for you to supply that for the record. 

“Mr. Havertin. We have made a note of that, and we will furnish it to you. 

7 * * * * + * 

“Mr. KEATING. Well, he is to supply to us the number of the 600 other stations 
whieh are affiliated with one of the networks. 

“Mr. HAVERLIN. With all of the networks, with such of the networks as they 
may be affiliated with, and those not affiliated with any who own stock. 

“Mr, KEatTiInG. That is the information you are going to furnish? 

“Mr. HAVERLIN. That will be furnished to you, sir.” 

At pages 1009-1010 of the transcript the following appears: 

“The CHAIRMAN. Hold it a minute. How many directors are there in Broad- 
east Music, Inc.? 

“Mr. HAVERLIN. Fourteen. 

“The CHAIRMAN. And do you know the names of them? 

“Mr. HAVERLIN. I do. 

“The CHAIRMAN. Can you give them to us? 

* * ok * * * 

“Mr, Havertin. Mr. Harold J. Ryan of the Storer Broadcasting Co. 

“The CHAIRMAN. Is that an affiliated station? 

“Mr, HAVERLIN. They have several stations and some, if not all, are affiliated. 
Again I am not sure of these; knowledge of affiliations or nonaffiliations are 
foreign to my normal duties. I know it only by chance. 

“The CHAIRMAN. That is very important. We should like to have that 
information.” 

The aggregate number of shares of stock of BMI owned by (a) national net- 
works, (0) independent stations with which national networks have agreements 
for furnishing programs, and (c) independent stations with which national 
networks do not have such agreements is set forth in schedule B attached hereto. 

As appears therefrom, BMI’s stockholders are the owners of 624 radio stations. 
BMI has 3,839 broadcasting licensees, over 6 times as many as the radio stations 
of its stockholders. Thus the overwhelming majority of its broadcasting 
licensees are not stockholders. It is therefore just not true that the broadcasting 
industry owns BMI. 

There is no evidence that BMI stockholders favor BMI music. The fact is to 
the contrary. This is evidenced by the following: BMI stockholders do not 
use a larger percentage of BMI music than nonstockholders. Independent sta- 
tions with network affiliations do not use a larger percentage of BMI musie 
than independent stations that have no such affiliation. Networks do not use 
a larger percentage of BMI music than independent stations without affiliation. 

There is nothing in the record before the subcommittee to controvert these 
facts. 

That BMI has not relied upon considerations of stockownership to encourage 
the performance of music licensed by it is demonstrated by the fact that BMI 
has made no sale of any of its stock since January 27, 1942. The thousands 
of broadcasters who have obtained BMI licenses and broadcast performances 
of musie licensed by BMI since that date cannot have been influenced to do 
so because of any proprietary interest in BMI. 

The national networks own not more than approximately one-fourth of the 
outstanding stock of BMI. Local programing on independently owned stations 
whieh have contracts with the networks is completely in the hands of the 
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stations and networks exercise no control over local programing as distinguished 
from network programs. Indeed, the Federal Communications Act requires 
this. 

Storer Broadcasting Co. owns 991 shares of BMI stock. The network affiliation 
of broadcasting stations owned by Storer Broadcasting Co. as per the 1956 
Radio Annual-Television Yearbook are set forth in schedule C attached hereto. 


5. The aggregate number of music publishers affiliated with BMI 


At page 1006 of the transcript the following appears: 

“The CHAIRMAN. You said that BMI is connected with, in someway, several 
thousand music publishers. 

“Mr. HAVERLIN, Yes, sir. 

“The CHAIRMAN. Will you give the exact number, if you can? 

“Mr. HAVERLIN. I cannot, but I can easily have the publisher relations depart- 
ment total the exact number of contracts existing between us and short-term 
contracts, sir—I think none runs longer than 5 years, and give you such a 
tabulation when it is prepared.” 

EMI has contracts with about 2,590 publishers. Of this number, however, 
approximately 2,230 are so completely inactive that not one of them had any 
radio network performances of their compositions during the quarter ended 
June 30, 1956, the last logging period for which figures are available. 

Less than 200 of BMI’s affiliated publishers are active as measured either by 
their maintenance of offices and exploitation staffs or by their production of 
continuing flow of works which are performed. 

By wavy of contrast, ASCAP has a great many more active and more powerful 
publishers than BMI. 

The reason for the large number of inactive publishers is BMI’s open-door 
policy. It will be remembered that ASCAP had long pursued an exclusionary 
policy and that it had less than 200 publishers when BMI was formed. No other 
publisher could share in any of the revenue derived by ASCAP’s licensing activ- 
ity. BMI, on the contrary, was willing to agree to make payment to any 
publisher which did not indulge in “song sharking” activities. As a result, 
many small enterprises, a substantial number connected with churches, educa- 
tional institutions and the like, entrusted the performing rights in the few 
compositions they owned to BMI. 

It should be remembered also that ASCAP’s method of distribution offers little 
or no incentive to small or newly established publishing houses since the bulk 
of the moneys distributable to its publishers is paid to a few publishers on the 
basis of a complicated system which gives little recognition to local station 
performances. Variety for April 21, 1954, at page 53, stated: 

“The big performance gravy, however, is limited to about a half-dozen firms. 
The Warner Bros. combine, the Music Publishers Holding Corp., gets about 
$1,400,000 annually from the American Society of Composers, Authors, and Pub- 
lishers, while the Big Three (Robbins, Feist, and Miller) and the Chappell 
combine receive around $800,000 apiece with Mills Music and Shapiro-Bernstein 
Music not far behind. It’s estimated that about six top ASCAP publishers get 
over 75 percent of the publishers’ share. Last year, the ASCAP melon for pub- 
lishers was $7,500,0000.” 

On this basis according to ASCAP’s latest announcement as to its distribution 
(the Billboard, October 27, 1956, p. 18), the 6 leading ASCAP publishers will 
receive almost $7 million from ASCAP in 1956—almost as much as BMI’s entire 
gross income. The majority of these large firms are controlled by motion- 
picture producers. 


6. The original financing of BMI 


At pages 1023-1025 of the transcript the following appears: 

“Mr. Prerce. Allow me to read from page 28, January 1, 1940, edition of 
Broadcasting Magazine. It states in part: 

“‘Under the Broadcast music plan, the minimum funds of $1,100,000 from 
stations exclusive of the $400,000 committed by NBC and CBS must be forth- 
coming by February 1.’ 

“Do you agree with that article, or is that a misquote of your plan? 

“Mr. HAvERLIN. It was not my plan, sir. 

+ a * ae 


“Mr. Prerce. Will you supply that for the record? 

“Mr, HAvERLIN. I will supply it for the record. 

“Mr. Prerce. And also supply for the record the amount of money that NBC 
and CBS guaranteed in connection with this plan. 
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“The CHAIRMAN. Did I understand you to say, Mr. Pierce, it was $400,000? 

“Mr. Pierce. Yes, sir; that is what this article reflects, and I would like him 
to supply the facts for the record. 

x a * e * * * 

“Mr. Havertin, * * * We will establish it and let you know. I do not think 
the networks guaranteed anything.” 

BMI’s registration statement dated November 1, 1939, and filed with the 
Securities and Exchange Commission on November 3, 1939, indicated that if the 
entire number of authorized shares were sold the proceeds of the sale of the 
stock would be $400,000. The registration statement further indicated that if 
all stations took out license agreements the maximum amount of income to be 
received as license fees for the initial licensing period would be $1,600,000. 

When BMI was declared to be operative by its directors on February 8, 1940, 
250 stations located in 45 States had subscribed for 45,000 shares of stock and 
BMI had received the sum of approximately $225,000 from such sales. The 
maximum license fees payable under license agreements executed by such 
stations amounted in the aggregate to approximately $900,000. 

The financing of BMI was not based upon any guarantees by CBS or NBC. 
7. As to performing rights in foreign music 

At pages 1031-1032 of the transcript the following appears: 

“Mr. Pierce. How many publishers is BMI affiliated within the rest of the 
world? 

“Mr. HAvEeRLIN. Through AMP, which I mentioned before—I am trying to 
picture the list. I don’t known whether I can give you the number, but there 
is a list of maybe—I don’t know exactly; I would say maybe a dozen through 
AMP, that is, foreign publishers, Universal, Eschig, Schott. 

“Mr. Prerce. Are there any others? 

“Mr. HAVERLIN. I am a little confused, sir. The reason I am confused is that I 
am not familiar with the foreign activities of some of the publishers with whom 
we have these agreements at home. They may or they may not have publishing 
houses or affiliates in England or France or elsewhere. 

“T am afraid I could not answer that very intelligently. 

“Mr. Pierce. Can you supply the information for the record? 

“Mr. HAvERLIN. It can be done, to the best of our ability.” 

Generally speaking, the performing rights in compositions of foreign origin 
are controlled by foreign performing rights societies which are usually monopolies. 

Until 1950 ASCAP was a member of an international cartel which, among 
other restrictive rules, forbade its members from doing business in any country 
with an organization which was not a member of the cartel and which permitted 
only one member to be admitted from each country. 

ASCAP was sued by the United States on account of its foreign cartel activities 
(S. D. N. ¥., Civ. No. 42-245). In that suit ASCAP was charged with, among 
other things— 

(a) Membership in an international cartel of performing rights societies; 

(6b) Monopoly in its assigned territory of performing rights in virtually 
all the world’s music not in the public domain; and 

(c) Barring BMI or any other performing rights organization from access 
to such music. 

Although ASCAP entered into a consent decree in that case, ASCAP continues 
to control performance rights in most foreign music. 

Attached hereto as schedule D is a copy of the cover of ASCAP’s membership 
list, dated March 1, 1956. As will be noted from such list ASCAP enjoys the 
performing rights of the monopoly societies of practically every country of the 
world (including England, France, Germany, Austria, Belgium, Holland, and 
Italy) and since the publishers in those countries are members of such societies, 
therefore enjoys the performing rights of practically all foreign publishers. 

Generally speaking BMI has been able to obtain, in exchange for a grant of per- 
forming rights in its entire catalog, performing rights in only a handful of 
works in which ASCAP did not previously enjoy rights and for which publishers 
affiliated with BMI are able to obtain publication rights in the United States. 

In Spain and in Japan, BMI has been able to obtain a grant for the use of the 
entire catalog of the foreign society subject to such works as are published in the 
United States by publisher-members of ASCAP. It is to be noted that the bulk 
of the great music of Spain was published in France and other countries and is 
licensed by ASCAP. In Portugal, BMI and ASCAP each have nonexclusive 
rights. In Italy, BMI’s rights are limited to the catalogs of certain publishers 
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and BMI can obtain rights to not more than 10 works a year from the catalog 
of the Italian society. 

Associated Music Publishers, Inc., a wholly owned subsidiary of BMI, is 
engaged in the publication and exploitation of serious music. It has contracts 
under which it acts as the United States representative for publishers of such 
works, the United States publishing rights of which had since long prior to 
the formation of BMI been excluded from the repertoires of the European socie- 
ties. The performing rights in these catalogs are in BMI, but in large part the 
works in such catalogs are in the public domain in the United States. A list of 
such publishers is set forth in schedule E attached hereto. 


8. The BMI Record-Report and Forecast of Tomorrow’s Song Hits 


At page 1073 of the transcript the following appears: 

“Mr. Prerce. Will you check the records of your business and find out whether 
you still use this BMI Record Report and Forecast of Tomorrow’s BMI Hit 
Songs? 

“Mr. HAVERLIN. We will. 

“Mr. Prerce. And also check and find out whether you ever used it and when 
and to what extent. 

“Mr. HAVERLIN. We will. 

“Mr. Prerce. And to whom it was sent. 

“Mr. Havertin. We will get you all of that, sir.” 

BMI, just as ASCAP, publishes material as a service to its licensees. 

BMI Record-Report and Forecast of Tomorrow’s Song Hits was a single sheet 
issued by BMI, usually twice monthly, from 1949 until August 1953. It listed 
recorded BMI-licensed compositions which, by objective trade standards, were 
showing promise of achieving hit status. For the first year or two of its issuance, 
it was sent only to disk jockeys. From approximately 1951, it was also sent to 
broadcaster licensees of BMI. In August 1953, a new list entitled “BMI Check 
List of New Record Ratings by the Trade Press,” setting forth in schedule form 
the ratings given by the Billboard, Cash Box, and Variety to current releases 
of recordings of BMI-licensed songs, was substituted in its place. Due to the 
difficulty of keeping up with the frequent personnel changes among disk jockeys, 
distribution to them was terminated in 1954. 

ASCAP’s exploitation of music licensed by it has taken many forms. For 
example, as reported by its then President Stanley Adams to the semiannual 
general membership meeting held October 27, 1953, ASCAP not only participated 
in numerous musical activities exploiting ASCAP music but, in addition— 

“Much attention has been given to the specialized field of customer relations 
under the direction of our sales manager, Jules M. Collins. Activities in 
this field include a number of brochures, sales aids addressed to present and 
potential licensees, and a series of institutionalized advertisements in the trade 
press * * *.” 

Again, in his report to the ASCAP general membership meeting held Mareh 30, 
1954, President Adams called attention to, among other things, ASCAP’s national 
advertising which had succeeded in bringing home to ASCAP’s customers— 

“* * * the commercial value of the ASCAP repertory in building their enter- 
tainment programs. We are continuing our publication of sales aids, which 
have proved successful as selling tools for regional representatives.” 

Typical examples of ASCAP exploitation of its catalog are the following: 

(a) ASCAP Music on Records—Your Program Guide, a publication issued 
from time to time, lists recorded compositions in the ASCAP repertoire appro- 
priate to special occasions or subjects, such as Christmas, Easter, summer, etc. 
According to a news item apeparing in Radio-TV Daily for October 15, 1956, at 
page 3, a special issue entitled “Music For the Main Street Merchant” was an- 
nounced by Jules M. Collins, ASCAP sales manager. The item states, among 
other things: 

“* * * This latest issue of the Program Guide includes over 1,000 musical 
compositions and lists thirty-five hundred recordings. The Guide was designed 
to assist program directors of radio and TV stations in building programs for the 
local merchants by helping to emphasize sponsors’ products or services in the 
playing of compositions related to their business.” [Emphasis supplied.} 

(b) Reeord Releases of Compositions in ASCAP’s Repertoire, a monthly 
compilation of new recordings of compositions in the ASCAP catalog. 

(c) 40 Years of Hit Tunes, a 64-page pamphlet listing popular ASCAP com- 
positions by year which on its face states that it was compiled “‘to meet requests 
from radio and TV program directors”, advertising agencies, and others: a suc- 
cessor to 35 Years of Hit Tunes and prior compilations of like tenor. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4945 


(d@) ASCAP Radio Program Service, comprising special seasonal, patriotic, 
and other scripts for broadcast, each of which provides for approximately 5 to 
10 minutes of speech and 8 music breaks. An accompanying cue sheet suggests 
specific recordings of compositions licensed by ASCAP “as a guide to program 
directors.” 

(e) American Symphonic Music in the ASCAP Repertory Performed 1948-52 
Inclusive, a compilation for “program builders,” including the instrumentation 
and playing time for each composition included. 

(f) A-series of printed brochures entitled “America Grew With Music,” “What 
Keeps Them Listening,” ete., addressed to different classes of licensees and 
promoting the use of compositions licensed by ASCAP. 


9, Attendance of Federal Communications Commissioners at BMI clinics 


At page 1082 of the transcript the following appears: 
“Mr. Harkins. Did you say that representatives of the Federal Communica- 
tions Commission participated in your 1956 clinics? 
7 * * a a * + 


“Mr. Havertin. I don’t think any of them went this year, sir, is my memory. 
I can ascertain that very quickly by asking the proper questions of the proper 
people at the office.” 

At page 1090 of the transcript the following appears: 

“Mr. Harkins. Do you have any recollection of—will you ascertain for the 
record whether or not any Commissioner attended any 1956 program clinic of 
BMI?” 

Chairman McConnaughey and Commissioners Doerfer, Hyde, and Mack, of the 
Federal Communications Commission, attended a luncheon in Washington, D. C., 
on March 19, 1956, held in connection with the BMI clinics. With this exception, 
no members of the Commission attended any other BMI clinics in 1956. 

BMI clinics are conducted as a service to broadcasters whereat they meet to 
exchange ideas as to more efficient and profitable methods of operating stations. 
BMI music is not one of the subjects discussed at such clinics. From BMI’s 
point of view the clinics are good public and customer relations. 

The importance of such relations is recognized by ASCAP. Stanley Adams 
as president of the ASCAP repeatedly emphasized ASCAP’s activities in this re- 
gard. He said on April 3, 1956: 

“* * * [ASCAP’s] public-relations bridge had a lot of traffic: Four Ed Sullivan 
presentations, a half dozen of native-son shows, 3 National Press Club luncheons, 
2 White House correspondent dinners, an ASCAP overseas unit, visits to 35 or 
40 TV and radio stations, program aids to our customers, awards for music com- 
petitions in the Armed Forces, magazine articles, ASCAP exhibits at music 
educators’ conventions, appearances at the Library of Congress in honor of the 
memory of John Philip Sousa and George Gershwin, support of the Young Con- 
ductors’ Symposium in Philadelphia, continuation of the Nathan Burkan awards, 
underwriting annually an issue of the Braille Musician, participation in the 
convention of State governors, 3 Chicago musicland festivals, the annual 
Stephen Foster awards in Florida, speeches and appearances of directors and 
members carrying the story of ASCAP on countless programs and countless 
podiums.” 


10. Tunes with greatest radio-TV audience and the honor roll of hits 


At pages 1147-1150 of the transcript the following appears: 
“Mr. QUIGLEY. Was that survey the Peatman survey? 
= * * a * 7 = 


“Mr. Haveriin. Yes; that is the Peatman survey. * * * I took 6 weeks 
during a 6 months’ period. Mr. Pierce took 1 week in each of 6 months. 

“Mr. QUIGLEY. When was that? 

“Mr. HAVERLIN. Just a moment. I wrote it down, March to August of 1956—— 


* * * * * * * 


“Mr. QuIGLEy. I would be interested if you would make that particular survey 
available to the committee for study, and I am going to be awfully surprised 
if I do not recognize some tunes that I danced to as a high-school kid. 

“Mr. HAVERLIN. Mr. Quigley, I will secure tear sheets from these magazines 
or cause photostats to be made if this is your desire, for any period you want. Do 
you want a year? 

“Mr. Quietry. No; I would just be interested in a study which would make 
available to the committee this same period. I am interested to see how the 
20 to 80 break down as to new tunes and old tunes. 
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“Mr. HAVERLIN. It will be done.” 

At pages 1165-1168 of the transcript the following appears: 

“Mr. Mattrez. I will repeat the question. I asked you 3 questions and [ 
will try to sum up the 3 questions: Is it or is it not a fact that in 1947 BMI 
had approximately 12.5 percent of the top hit tunes of the Nation, according 
to the Billboard survey. 

“Second question: Is it or is it not a fact that in 1952 BMI had more than 50 
percent of the top hit tunes of the Nation. 

“Third question: Is it or is it not a fact that from 1952 to the present time 
BMI has continued to have 50 percent or more of the top hit tunes of the Nation, 
according to Billboard’s honor roll of hits? * * * You will supply that infor- 
mation for the record? 

“Mr. HAVERLIN. We will. 

“Mr. Prerce. We would like it for the top 30. 

“Mr. HAveRLIN. That is indeed what I would like to give you.” 

An alphabetical listing of currently popular songs (not standards) entitled 
“Tunes With Greatest Radiv-TV Audience” and purporting to be “based on 
John G. Peatman’s copyrighted Audience Coverage Index” appears regularly in 
the Billboard, a weekly trade publication. Photostatic copies of the listings 
appearing therein for the third week of each month, from March through August 
1956—the weeks chosen by the subcommittee’s Associate Counsel Pierce himself 
for analysis of popular music ratings by performing right licensing source 
(transcript, pp. 1136, 1147)—are annexed hereto as schedule F. 

As appears therefrom, the number and ratio of BMI- and ASCAP-licensed 
compositions listed thereon, heavily favoring ASCAP, vary from week to week, 
and, for the weeks referred to, were, as follows: 


Radio 


BMI- licensed com- ASCAP-licensed 
positions com positions 


Number Percent 


BMlI-licensed com- ASCAP.-licensed 
positions compositions 


Number Percent 


SSRISS 


A substantially different rating of current popular songs, which is not based 
solely on broadcast performances, as is the above-mentioned Peatman survey, 
likewise appears regularly in the Billboard under the title “Honor Roll of Hits”. 
That honor roll, according to the Billboard, comprises “the Nation’s top tunes 
according to record and sheet [music] sales, diskjockey and jukebox perform- 
ances as determined by the Billboard’s weekly nationwide surveys.” The honor 
roll contains a higher ratio of BMI-licensed compositions than does the Peatman 
survey. This indicates that BMI compositions are played more off the air in 
jukeboxes, etc., than by broadcasting (transcript, pp. 1134-1137). Moreover, 
it should be noted that the percentage of BMI- and ASCAP-licensed compositions 
on the Honor Roll of Hits varies greatly from week to week, a fact wholly 
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inconsistent with the existence of a conspiracy or attempt to prefer BMI-licensed 
compositions. 

{t is not the fact that from 1952 to the present time BMI has continued to have 
50 percent or more of the top tunes of the Nation according to Billboard's Honor 
Roll of Hits (transcript, pp. 1166-1167). BMI has not in any year prior to or since 
1952 (when it had 53.6 percent of such top tunes) had as many as 50 percent 
thereof. It is also the fact that ASCAP licensed in excess of 60 percent of the 
honor roll hits in the period 1953-55. 

The aggregate number and percentage of listings of BMI- and ASCAP-licensed 
compositions included in the weekly Billboard Honor Roll of Hits for each year 
from 1945 to 1955 * are as follows: 


BMI-licensed com- ASCAP-licensed 
positions compositions 


Number Percent Number Percent 
alec menaced 


SSRSESSeoo~0 
OQAADaneH HK o-rU8d 
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11. The number of writers or composers who have resigned from ASCAP and 
become affiliated with BMI 


At pages 1178-1179 of the transcript the following appears: 

“Mr. MALETz. * * * I think you testified that some composers have left 
ASCAP to join BMI. Has there been any instance where a BMI writer has left 
BMI to join ASCAP? 

“Mr. Haver_in. I would say more than 100 have left BMI to join ASCAP. 

“Mr. Maerz. All right. 

“Mr. HAVERLIN. The totality of writers or composers who have left ASCAP 
to join BMI I doubt would be as many as 20. I could get the exact number, 
they are so few. I am a little bit vague about the 100, and I can get you an 
exact count on that. 

“Mr. Matetz. Would you do that? 

“Mr. HAveRLIN. Yes, sir.” 

The number of writers or composers who have resigned from ASCAP and 
become affiliated with BMI is 21, exclusive of 1 German writer who is believed 
to have had some arrangement with ASCAP before becoming affiliated with 
BMI. In addition, 3 others left ASCAP for BMI and subsequently rejoined 
ASCAP, and 1 other, who likewise resigned from ASCAP and became affiliated 
with BMI, has recently left BMI and is now in the process of rejoining ASCAP. 

On the other hand, literally hundreds of writers and composers whose composi- 
tions were licensed through BMI have become members of ASCAP and their 
works are no longer available for licensing through BMI. Many of these authors 
wrote successful compositions, and a partial list of such authors and their com- 
positions is set forth in schedule G attached hereto. 

In that connection, a recent news article in Variety, October 10, 1956, page 51, 
reported that BMI was about to lose “another one of its top writers” to ASCAP: 

“* * * Norman Gimbel, one of the young writers developed through the BMI 
route in the past few years, has asked for his release from BMI to apply for 
ASCAP membership. Carolyn Leigh, another writer who came up through BMI, 
also exited the latter organization some months ago to join ASCAP. * * * 

“Gimbel informed BMI execs that he had a chance to do a Broadway legit 
musical with an ASCAP writer and hence found his BMI affiliation a barrier. 
Under an ASCAP ruling of last year, a copyright split between BMI and ASCAP 


2The Honor Roll of Hits, which was first published in the Billboard for March 24, 1945, 
listed only the 10 top songs (selected as described therein) until November 8, 1952; there- 
after only the 20 top songs until July 9, 1955; and thereafter the 30 top songs. 
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writers gets no ASCAP performance credits. Hence, no ASCAP writer is willing 
to work with a BMI writer under this coin restriction.” 


12. The contract between BMI and Hill € Range Songs, Inc. 


At pages 1785-1786 of the transcript the following appears: 

“The CHAIRMAN, * * * Has BMI entered into any contracts 

“Mr. Havertin. Any similar arrangements (i. e., similar to that with Hill & 
Range Songs, Inc.) ? 

“The CHAIRMAN. Yes, with others? 

“Mr. HAvertin. To the best of my knowledge, no. I think this thing stands 
alone. I do not know of anything else like it. This is my memory, but there 
are thousands of contracts. I am not positive. 

“Mr. Pierce. The committee would like for you to search your records and 
find out if there are any other such clauses in any of your contracts. 

“Mr. HAVERLIN. I will be glad to have Publisher Relations do that with such 
dispatch as they can. 

“Mr. Pierce. And furnish such contracts to this committee? 

“Mr. HAvertin. I shall be glad to do so.” 

At page 1795 of the transcript the following appears: 

“Mr. FrREUND. I think if you ask ASCAP for the detailed performance rec 
ords of the so-called Aberbach houses, take a look at them and compare them 
to what they were before this contract was signed, and then see whether there 
was any restriction, because as Mr. Haverlin has just pointed out, he does 
not know what took place thereafter.” 

“It may very well be that the provision was ignored with our consent when 
it was realized that it was an inoperable provision, so you can get the facts 
very simply as to what actually took place. 

“All we know is that those ASCAP houses and other ASCAP houses with 
which the Aberbachs have interest have had tremendous successes, and they 
could not have those successes without exploitation.” 

A survey of different types of BMI publisher contracts discloses no contracts 
containing any clause which, like the inoperative clause (par. 17(b)(ii)) con- 
tained in the agreement dated March 29, 1949 between BMI and Hill & Range 
Songs, Inc., purported to limit the activities of the active proprietors of the 
publishing house with respect to ASCAP firms owned by them. 

The songwriters who are the plaintiffs in the lawsuit against BMI and others 
had access to all of the BMI contracts between BMI and its publishers. Pre- 
sumably they called specific attention to this contract because they thought 
that its provisions would be embarrassing to BMI. We contend that BMI is 
entitled to ask a publisher who receives a substantial guaranty from BMI 
not to divert his energies to the plugging of ASCAP tunes. 

An attempt has been made to distort the significance of this contract and to 
create the impression that it somehow demonstrates the basic charge made by 
the songwriters against BMI and broadcasters—namely that broadcasters dis- 
criminate against ASCAP and in favor of BMI music. Of course, it shows 
nothing of the kind. This provision has nothing to do with broadcasters. In- 
deed, if broadcasters were engaged in a conspiracy to favor BMI, there would 
be no purpose for BMI to make such a contract. The fact is that this contract 
demonstrates that BMI has to engage in normal vigorous competitive efforts, 
something it would not need to do if it were the beneficiary of either con- 
spiracy or monopoly. And the fact also is that this contract does not violate 
the antitrust laws in any way. There is no decision which even remotely 
suggests that it does. 

The fact is, moreover, that no attempt was made to enforce the clause in the 
Hill & Range contract. Indeed, when the contract between Hill & Range and 
BMI expired, the clause was not included in the new contract between the 
parties. In short, BMI made no attempt to prevent the publisher’s principals 
from exploiting compositions published by them and licensed by ASCAP. 

The extent to which those principals were successful in exploiting such 
ASCAP-licensed compositions appears from a letter dated October 18, 1956, by 
one of them, Jean Aberbach, which states, in part, as follows: 

“In view of the many references made to paragraph 17 of our expired agree- 
ment, I would like to give you some comments which should illustrate dramat- 
ically that this paragraph had been ignored by both parties at all times. 

“During the so-called Celler hearings, three of our companies were mentioned, 
namely Shenandoah Music, Inc., Louisiana Music, Inc., and Alamo Music, Inc. 
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Shenandoah and Louisiana are the most minute part of our ASCAP operation. 
Among our important ASCAP firms only Alamo was mentioned. In reality, 
we own 100 percent of Ross Jungnickel, Inc., one of the oldest and most respected 
firms of ASCAP which antedates even Chappell & Co., Inc., as well as Reg 
Connelly, as well as Rosarita Music, Ine., which we own jointly with the daugh- 
ters of the late Richard Whiting, as well as Charles N. Daniels, Inc. * * * 

“As a result of the efforts of this group the ASCAP income rose from $850 
a quarter in the year 1950 resulting from exploitation starting in 1949 to $66,000 
this year without credits for ‘Poor People of Paris’ and ‘Arrivederci Roma’ * * * 
and the works of Buddy De Sylva * * *. 

“The sum total of these rights should without any doubt presently exceed 
$100,000 a year and this without the help of availability credits which all the 
older members enjoy but which the younger members have to build up under 
almost insurmountable obstacles. This dramatic growth from nothing to 
$100,000 a year under the well-known difficulties of a young publisher to get 
any money at all out of ASCAP within the short period of 5 years is, I am sure, 
unparalleled. As a matter of fact, I am informed that out of a membership of 
about 850 publisher members (in ASCAP), our group has emerged as the one 
showing the highest rate of growth during the years in question. * * * 

“During the period of exploitation activity of our ASCAP affiliates which 
commenced in 1949, these companies obtained 315 recordings of the works pub- 
lished by them * * *,” 

It is also to be noted that ASCAP over the years has repeatedly taken action 
to discriminate against and punish its members because they dealt with BMI 
or its members. For example, ASCAP refuses to pay its writer members if they 
write a song jointly with another writer who is affiliated by contract with BMI. 
So, also, ASCAP will not pay a publisher member who publishes a song written 
by a writer affiliated with BMI. Furthermore, over the years ASCAP discrimi- 
nated against certain of its publisher members, whose principals had formed 
other publishing firms which entered into contracts with BMI. This discrimi- 
nation was so widespread that it was adverted to in the trade press. Thus 
Variety dated February 12, 1947, reported, as follows (at p. 37) : 

“It seems that major music publishers in New York who are members of the 
board of the American Society of Composers, Authors and Publishers don’t like 
the action by Lou Levy of Leeds in placing ‘Richard’ in the Duchess cradle. 
Duchess Music is a Broadcast Music-affiliated firm activated by another hit, 
‘For Sentimental Reasons.’ And the ASCAPers, who didn’t like it when Levy 
went into the Duchess matter with BMI, but said nothing, are burning. They 
feel that Levy’s move in teasing ‘Richard’ into Duchess and making Leeds its 
selling agent is ‘showing teeth’ at the society, with which Levy has been em- 
broiled for some time in an argument for a higher availability rating. 

“Leeds and Levy, generally looked upon in the music trade as the most ag- 
gressive and wide-awake of the comparatively new major publishers, have been 
tangling with ASCAP for some time over availability. Levy has been before 
the society’s appeals board and publishers classification committee numerous 
times looking for a raise. Twice he was jumped from 750 to 1,000 points by the 
appeals group and twice pushed back by the classification committee. He has 
another meeting coming up soon on another attempt. And it’s inferred by the 
pubs that he isn’t going to get it because of his move with ‘Richard.‘” 


77632—57—pt. 2, v. 3-19 
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ScHEDULE A.—The annual license fees received by BMI from the National Broad- 
casting Co., Inc. (NBC) and the Columbia Broadcasting System, Inc. (CBS) 
for each fiscal year of BMI from the year ended July 31, 1941, through July 
31, 1956 


Owned and operated Network 
stations 


AM =v AM TV 


CBS license fees receipts (fiscal period): 
Oct. 1, 1939, to July 31, 1940__..___....| $14, 850.12 
Aug. 1, 1940, to July 31, 1941 111, 239. 00 
Aug. 1, 1941, to July 31, 1942 7 65, 888. 25 
Aug. 1, 1942, to July 31, 1943 26, 990. 51 
Aug, 1, 1943, to July 31, 1944._....__- 29, 971. 54 
Aug. 1, 1944, to July 31, 1945_....._..- 36, 919. 60 
Aug. 1, 1945, to July 31, 1946 47, 447. 07 256, 711. 37 
Aug, 1, 1946, to July 31, 1947 70, 051. 13 298, 113. 02 
Aug. 1, 1947, to July 31, 1948 76, 144. 94 322, 955. 48 
Aug. 1, 1948, to July 31, 1949 81, 301. 38 587. 315, 599. 32 
Aug. 1, 1949, to July 31, 1950 | 91,176, 27 , 411. 342, 729. 58 
Aug. 1, 1950, to July 31, 1951 80, 428. 73 : .é 318, 411. 71 
Aug. 1, 1951, to July 31, 1952 68, 290. 64 é ‘ 223, 492. 35 
Aug. 1, 1952, to July 31, 1953.__...--- 82, 354. 79 , 547. 271, 063. 74 
Aug. 1, 1953, to July 31, 1954 91, 485. 05 36 . 257, 926. 89 
Aug. 1, 1954, to July 31, 1955_.___...._| 77, 553.52 . . 197, 815. 88 e 
Aug. 1, 1955 to July 31, 1956._.........| 95, 336. 29 338. 143, 229. 49 . 22 | 1, 331, 347. 

NBC license fees receipts: 
Oct. 1, 1939 to July 31, 1940. __ 21, 790. 75 | 0 21, 790. 75 
Aug. 1, 1940 to July 31, 1941___________| 149, 243.09 20, 025. 30 169, 268. 3¢ 
Aug. 1, 1941 to July 31, 1942___...._._.| 68,792.04 131, 203. 58 199, 995. 6 
Aug. 1, 1942 to July 31, 1943.__........| 33,871.39 165, 194. 22 199, 065. 6 
Aug. 1, 1943 to July 31, 1944 -----| 36, 458. 58 197, 602. 12 234, 060.7 
Aug. 1, 1944 to July 31, 1945__- .-.--| 48, 125.65 206, 529. 79 249, 655. 
Aug. 1, 1945 to July 31, 1946 38, 330. 50 37.93 | 266, 918. 65 305, 287. 
Aug. 1, 1946 to July 31, 1947 wed 44, 082. 92 346.61 | 332, 664. 33 377, 093. 86 
Aug. 1, 1947 to July 31, 1948._.._.......| 46,316.69 2, 192.79 | 358, 929. 56 407, 439. 04 
Aug. 1, 1948 to July 31, 1949 ; .| 53,736.09 7, 171. 51 | 348, 979. 55 409, 887.15 
Aug. 1, 1949 t> July 31, 1950__.........| 53, 232. 45 27, 790. 27 | 326, 187. 44 57,417.40 | 464, 627. 56 
Aug. 1, 1950 to July 31, 1951 48, 443 13 62, 742.85 | 280, 767.85 | 185, 405. 32 577, 359. 15 
Aug. 1, 1951 to July 31, 1952.__....-.- 44,714 84 86, 410.87 | 213,995.14 | 344, 262. 36 689, 383. 21 
Aug. 1, 1952 to July 31, 1953 50, 091.01 | 113, 074.53 | 186, 547.76 | 414,620.94 | 764,334.24 
Aug. 1, 1953 to July 31, 1954 56, 316. 50 | 140, 249.85 | 145,907.80 | 538, 103. 54 880, 577. 69 
Aug. 1, 1954 to July 31, 1955__......-.. 54, 707.60 | 157, 247.81 | 110,942.32 | 611, 180.70 934, 078. 43 
Aug. 1, 1955 to July 31, 1956 67,825 94 | 198,401.63 | 73,754.85 | 790, 200. 46 1, 130, 182. 88 


0 
$15, 322. 37 
121, 668, 57 
203, 652. 79 
217, 121.14 
232, 064. 50 


ecoococcoco 
mcooccoscocooeo 
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ScHEDULE B.—The aggregate number of shares of stock of BMI owned by (a) 
national networks, (b) independent stations with which national networks 
have agreements for furnishing programs, and (c) independent stations with 
which national networks do not have such agreements * 


| 
Stockholders | Number of | Number of 
Stations | shares 


BBC 2 oc nccccccwcccccecenec ence nce snsenqebamqanehtner shenesaesnase neatntnepbenbinin | 


CBS 
CBS (for 3 stations no longer owned) 
i ateth nik Gckbh bereelsatranseodacneedice aimee ibasieeds 
NBC (for 1 station no longer owned) -.-..-.-.....-- i iil santitihiciniaaeaabinath ma 
General Teleradio 
General Teleradio (for 2 stations no longer owned) 
Independent stations with which ABC has agreements for furnishing programs. 
Independent stations with which C BS has agreements for furnishing programs. - 
Independent stations with which NBC has agreements for furnishing programs__ 
Independent stations with which MBS has agreements for furnishing programs_. 
neo stations with which both ABC and MBS have agreements for fur- 
nishing programs : 
Independent stations with which both ABC and NBC h 
nishing programs tie 
Independent stations with which both CBS and MBS h 
nishing programs 
Independent stations with which both CBS and NBC have agreements for fur- 
nishing programs - , 
Independent stations 
nishing programs -_------_- , 379 
Independent stations not havin 
MG sls ag eh bees enecd— qhaanebedcnl BOL ESPRESSO aE eee 105 | 7, 206 
CR ee CO aie bikes oi caneanebiedcdumetiuns DAE SLIPS ey ES ee ll 272 


624 73, 104 





1 Information as to independent stations with which national networks have agreements for furnishing 
programs 1s from the trade publication Standard Rate and Data for the period Sept. 10 to Oct. 10 1936. 


ScHEDULE C.—Broadcasting stations owned by the Storer Broadcasting Co. and 
their respective network affiliations, according to Radio Annual-Tclevision 
Year Book, 1956 

Network 


AM radio: affiliation 
WSPD, Toledo, Ohio NBC 
WJW, Cleveland, Ohio ABC 
po a a i eee ee ae a None 


WGBS, Miami, Fla 
Television : 


WBRC-TYV, Birmingham, Ala 
KPTY, Portland, Oreg 
WGBS-TYV, Miami, Fla 


SCHEDULE D 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 
AFFILIATED REPERTORIES 


Sociedad Argentina de Autores Y Compositores de Musica, Buenos Aires, 
Argentina 
Australasian Performing Right Association, Ltd., Sydney, Australia 


? According to a news item appearing the the New York Times, Oct. 17, 1956, at p. 39, 
Storer Broadcasting Co. entered into an agreement of sale of stations WAGA and 
WAGA-TV on October 15, 1956, to the Washington Post, conditional on approval bythe 
Federal Communications Commission. 
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Staatlich Genehmigte Gesellschaft der Autoren, Komponisten und Musikverieger, 
Vienna, Austria 

Société Belge des Auteurs, Compositeurs, et Editeurs, Brussels, Belgium 

Unido Brasileira de Compositores, Rio de Janiero, Brazil 

Sociedade Brasileira de Autores Teatrais, Rio de Janiero, Brazil 

Association Coopérative Bulgare pour la Protection des Droits d’Auteurs, Sofia, 
Bulgaria 

Composers, Authors and Publishers Assoc. of Canada, Ltd., Toronto, Canada 

Universidad de Chile Departmento del Pequeiio, Derecho de Autor, Sontiago, Chile 

Ochranny Svaz Autorsky, Prague, Czecho Slovakia 

Internationalt Forbund Til Beskytteuse Af Komponistrettigheder I Danmark, 
Copenhagen, Denmark 

The Performing Right Society, Limited, London, England 

Saveltajain Tekijanoikenstoimisto Teosto, Helsinski, Finland 

Société des Auteurs, Compositeurs et Editeurs de Musique, Paris, France 

Gesellschaft Fiir Musikalisch Auffuhrungs und Mechanische Verviel Fiiltigungs- 
rechet, Berlin—Grunewald, Germany. 

Société Hellenique des Compositeurs, Auteurs et Editeurs, Athens, Greece 

Het Bureau Voor Muziek Auteur Srecht, Amsterdam, Holland 

Bureau Hongrois pour le Protection des Droit d’Auteur, Budapest, Hungary 

Samband Ténskalda og Eigenda Flutningsréttar Reykjavik, Iceland 

Société des Auteurs, Compositeurs et Editeurs en Israel, Acum, Ltd., Tel Aviv, 
Israel 

Societé Italiana degli Autori et Editori, Rome, Italy 

Zavod Za Zastitu Autorskih Prava, Belgrade, Yugoslavia 

Norsk Komponistforenings Internasjonale Musikkbyra, Oslo, Norway 

Sociedad Puertorriquena de Autores, Compositores Y Editores de Musica, San- 
turce, Puerto Rico 

Societatea Compozitorilor Romani, Bucharest, Rumania 

Sociedad General de Autores de Espafia, Madrid, Spain 

Foreningen Svenska Tonsattares Internationella Musikbyra, Stockholm, Sweden 

Société Suisse des Auteurs et Editeurs, Zurich, Switzerland 

Association General de Autores del Uruguay, Montevideo, Uruguay 


DIRECTORY OF THE AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS 
575 Madison Avenue, New York 22, N. Y., Murray Hill 8—8800 


Paul Cunningham, President Saul H. Bourne, Treasurer 

Otto A. Harbach, Vice President George W. Meyer, Assistant Secretary 
Louis Bernstein, Vice President Frank H. Connor, Assistant Treasurer 
John Tasker Howard, Secretary 


Board of directors 


Stanley Adams L. Wolfe Gilbert George W. Meyer 
Louis Bernstein Bernard Goodwin Jack Mills 

Saul H. Bourne Donald Gray Maurice Scopp 
Gene Buck Oscar Hammerstein II J. J. Robbins 
Irving Caesar Otto A. Harbach Gustave Schirmer 
Frank H. Connor John Tasker Howard Herman Starr 
Paul Cunningham Alex C. Kramer Deems Taylor 
Max Dreyfus A. Walter Kramer Jack Yellen 


SCHEDULE BE 


ForEIGN PUBLISHERS WiITH WHICH ASSOCIATED Music PUBLISHERS, INc., Has 
CONTRACTS 


Edition Bote & G. Bock, Berlin 

Breitkopf & Haertel, Leipzig and Wiesbaden 
BMI Canada, Ltd., Toronto 

Ludwig Doblinger, Vienna 

Editions Max Eschig, Paris 

Cc. F. Kahnt, Leipzig 

F. E. C. Leuckart, Munich 

Editions Adolph Nagel, Hanover 

Enoch & Cie, Paris, France—Music Co., New York 
Oesterreichischer Bundesverlag, Vienna 
Philharmonia Pocket Scores 

Schott & Co., Ltd., London 
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B. Schott’s Soehne, Mainz 
N. Simrock, Leipzig 
Casa Musicale Sonzogno, Milan 
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Universal edition, Vienna, Zurich, London 


Edizoni Suvini-Zerboni, Milan 


Songs of Spain, Inc. (Union Musical Espanol), Madrid 


SCHEDULE F 


{The Billboard, March 17, 1956] 


TUNES WITH GREATEST RADIO-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network-station 


programs in New York, Chicago, and Los Angeles. 


Lists are based on John G. 


Peatmen’s copyrighted Audience Coverage Index. 


RADIO 


Ask Me (R) —ABC—ASCAP 

Band of Gold (R)—Ludlow—BMI 

Blue Suede Shoes (R)—Hi-Lo—BMI 

Eddie, My Love (R)—Modern—BMI 

Eleventh Hour Melody (R)—Paxton— 
ASCAP 

Great Pretender 
ASCAP 

Hot Diggity (R)—Roncom—ASCAP 

If You Can Dream (R)—Feist— 
ASCAP 

Innamotata (R)—Paramount—ASCAP 

Lisbon Antigua (R)—Southern— 
ASCAP 

Lullaby of Birdland (R)—Patricia— 
BMI 

Man With the Golden Arm (R) (F)— 
Raphael—ASCAP 

Memories Are Made of This (R)—Mont- 
clare—BMI 

Memories of You (R)—Shapiro-Bern- 
stein—ASCAP 

Most Happy Fella (R)—Frank— 
ASCAP 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

No Not Much (R)—Beaver—ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Rock and Roll Waltz (R)—Sheldon— 
BMI 

Rock Right (R)—E. B. Marks—BMI 

~~ You Later, Alligator (R)—ARC— 

MI 

Serenade (R) (F)—Harms—ASCAP 

Small Town(R)—American Academy— 
ASCAP 

Stars Fell on Alabama (R)—Mills— 
ASCAP 

Theme From “The Three Penny Opera” 
(Moritat) (R)—Harms—ASCAP 

To You, My Love (R)—Leeds— 
ASCAP 

Valley Valparaiso 
BMI 

Vino, Vino (R)—Paramount—ASCAP 

We All Need Love (R)—Remick— 
ASCAP 

When You’re in Love (R)—Chappell— 


(R)—Southern— 


(R)—Broadcast— 


(R)—Thunderbird— 


TELEVISION 


Woman in Love (R)—Frank—ASCAP 

All at Once You Love Her (R)—Wil- 
liamson—ASCAP 

Band of Gold (R)—Ludlow (R)—BMI 

Dungaree Doll (R)—E. B. Marks— 
BMI 

Get Up, Get Up (R)—Lowell—BMI 

Great Pretender (R)—Southern— 
ASCAP 

Hot Diggity (R)—Roncom—ASCAP 

I Could Have Danced All Night (R)— 
Chappell—ASCAP 

Innamotata (R)—Paramount—ASCAP 

John Barleycorn (R)—Chappell— 
ASCAP 

Lipstick, Candy, and Rubbersole Shoes 
(R)—Junskip—BMI 

Lisbon Antigua (R)—Southern— 
ASCAP 

Little Child (R)—I. H. Morris—ASCAP 

Lullaby of Birdland (R)—Patricia— 
BMI 

Memories Are Made of This (R)—Mont- 
clare—BMI 

Memories of You (R)—Shapiro-Bern- 
stein—ASCAP 

Merry Mousketeers (R)—Disney— 
ASCAP 

Missing (R)—Mellin—BMI 

Moments to Remember (R)—Beaver— 
ASCAP 

Mrs. Noah (R)—Duet—ASCAP 

No, Not Much (R)—Beaver—ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Rock and Roll Waltz (R)—Sheldon— 
BMI 

See You Later, Alligator—ARC—BMI 

Sing You Sinners (R)—Lamons— 
ASCAP 

Sixteen Tons (R)—American—BMI 

Small Town (R)—American Aecad- 
emy—ASCAP 

Tender Trap(R) (F)—Barton—ASCAP 

Theme From “The Three Penny Opera” 
(Moritat) (R)—Harms—ASCAP 

When You’re in Love (R)—Chappell— 
ASCAP 

Why Do Fools Fall in Love? (R)— 
Patricia—ASCAP 

Why Is Your Dog Following Me?— 
(R)—Porgie—BMI 
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[The Billboard’s Music Popularity Charts, Pop Records, April 21, 1956] 


Tunes WITH GREATEST Rapi0o-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network-station 


programs in New York, Chicago, and Los Angeles. 


Lists are based on John G. 


Peatman’s copyrighted Audience Coverage Index. 


RADIO 


Birds and the Bees (R) (F)—Gomal- 
co—ASCAP 

Can You Find It in Your Heart? (R)— 
Witmark—ASCAP 

Flamenco Love (R)—Bregman, Vocco & 
Conn—ASCAP 

Forever Darling (R)—Miller—ASCAP 

Gal With the Yaller Shoes (R)—WMil- 
ler—ASCAP 

Hot Diggity (R)—Roncom—ASCAP 

If You Can Dream (R)—Peist—ASCAP 

Innamorata (R)—Paramount—ASCAP 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

I’ve Grown Accustomed to Your Face 
(R) (M)—Chappell—ASCAP 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Joey, Joey, Joey (R) (M)—Frank— 
ASCAP 

Lisbon 
ASCAP 

Magic Touch (R)—Panther—ASCAP 

Main Title (Man With the Golden Arm 
Theme) (R) (M)—Dena—ASCAP 

Moonglow (R) (F)—Mills—ASCAP 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

Never Let Me Go 
ASCAP 

No, Not Much (R)—Beaver—ASCAP 

Picnic (R) (F)—Shapiro-Bernstein— 
ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Rock and Roll Waltz (R)—Sheldon— 
BMI 

Rock Island Line (R)—Hollis—BMI 

Serenade (R) (F)—Harms—ASCAP 

Somebody, Somewhere (R)—Frank— 
ASCAP 

Standing on the Corner (R) (M)— 
Frank—ASCAP 

Theme From “The Three Penny Opera” 
(Moritat) (R)—Harms—ASCAP 

To You, My Love (R)—Leeds—ASCAP 

We All Need Love (R)—Remick— 
ASCAP 

What a Heavenly Night for Love (R)— 
Tee Kaye—ASCAP 

Without You (R) Broadcast—BMI 


Antigua (R)—Southern— 


(R)—Famous— 


TELEVISION 


Band of Gold (R)—Ludlow—BMI 

Birds and the Bees (R) (F)—Go- 
malo—ASCAP 

End of a Love Affair (R)—Duchess— 
BMI 

Flowers Mean Forgiveness (R)—Bar- 
ton—ASCAP 

Get up, Get Up (R)—Lowell—BMI 

Great Pretender (R)—Southern— 
ASCAP 

He’s Got Time (R)—Valor—ASCAP 

Hot Diggity (R)—Roncom—ASCAP 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

In a Little Spanish Town (R)—Feist— 
ASCAP 

Innamorata (R)—Paramount—ASCAP 

I’ve Grown Accustomed to Your Face 
(R) (M)—Chappell—ASCAP 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Juke Box Baby (R)—Winneton—BML 

Lisbon Antigua (R)—Southern— 
ASCAP 

Missing (R)—Mellin—BMI 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

No, Not Much (R)—Beaver—ASCAP 

Our Melody (Phonograph Song) (R)— 
Jungnickel—ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Practice, Practice What You Preach 
(R)—Mayfair—ASCAP 

Rock and Roll Waltz (R)—Sheldon— 
BMI 

Rock Right (R)—E. B. Marks—BMI 

See You Later, Alligator (R)—Arc— 
BMI 

Serenade (R) (F)—Harms—ASCAP 

Theme From “The Three Penny Opera” 
(Moritat) (R)—Harms—ASCAP 

To You, My Love (R)—Leeds—ASCAP 

Wayward Wind (R)—Warman—BMI 

Why Do Fools Fall in Love? (R)— 
Patricia—BMI 

Without You (R)—Broadcast—BMI 
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{The Billboard’s Music Popularity Charts, Pop Records, May 19, 1956] 
TuNES WITH GREATEST RADIO-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network station 
programs in New York, Chicago, and Los Angeles. Lists are based on John 
G. Peatman’s copyrighted Audience Coverage Index. 


RADIO 


Birds and the Bees (R) (F)—Gomal- 
co—ASCAP 

Born to Be With You (R)—Mayfair— 
ASCAP 

Brazil (R)—Southern—ASCAP 

Can You Find It in Your Heart? 
(R)—Witmark—ASCAP 

Graduation Day (R)—Sheldon—BMI 

Heart of Paris (R)—B. F. Wood— 
ASCAP 

Hot Diggity (R) Roncom—ASCAP 

How Little We Know (R)—E. H. Mor- 
ris—ASCAP 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

I’ve Grown Accustomed to Your Face 
(R) (M)—Chappell—ASCAP 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Joey, Joey, Joey (R) (M)—Frank— 
ASCAP 

Lisbon Antigua (R)Southern—ASCAP 

Magic Touch (R)—Panther—ASCAP 

Moonglow (R) (F)—Mills—ASCAP 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

Picnie (R) (F)—Columbia 
ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Port-au-Prince (R)—E. B. Marks— 
BMI 

Searchers (R) (F)—Witmark—ASCAP 

Serenade (R) (F)—Harms—ASCAP 

Somebody Somewhere (R) (M)— 
Frank—ASCAP 

Standing on the Corner (R) (M)— 
Frank—ASCAP 

To Love Again (R) 
Pic—ASCAP 

Too Close for Comfort 
Laurel—ASCAP 

Too Young to Go Steady (R)—Rob- 
bins—ASCAP 

What a Heavenly Night for Love (R)— 
ASCAP 

Without You (R)—Broadcast—BMI 


Pic— 


(¥F)—Columbia 


(R) (M)— 


TELEVISION 


Beautiful and the Nervous (R)—Flo— 
ASCAP 

Blue Suede Shoes (R)—Hi-Lo-Hill & 
Range—BMI 

Can You Find It in Your Heart? (R)— 
Witmark—ASCAP 

Heartbreak Hotel (R)—Tree—BMI 

Hot and Cold Running Tears (R)— 
Maggie—BMI 

Hot Diggity (R)—Roncom—ASCAP 

I Could Have Danced All Night (R) 
(M )—Chappell—ASCAP 

I’ve Got Love (R)—Cragsmoor—BM}1 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Lisbon 
ASCAP 

Little Leaguers (R)—Kassel Airs- 
ASCAP 

Mommy (R)—Tee Kaye—ASCAP 

Moonglow (R) (F)—Mills—ASCAP 

Moonglow Picnic Theme (R) (F)- 
Mills-Columbia Pic—ASCAP 

Mr. Wonderful (R) (M)—Laurel 
ASCAP 

On the Street Where You Live (R 
(M)—Chappell—ASCAP 

Picnic (R) (F)—Columbia Pic 
ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Second Greatest Sex (R) (F)—North- 
ern—ASCAP 

Standing on the Corner (R) 
Frank—ASCAP 

Te Amo (R)—Southern—ASCAP 

Tennessee Rock and Roll (R)—Broad- 
cast—BMI 

Theme From “The Three Penny Opera” 
(Moritat) (R)—Harms—ASCAP 

To You, My Love (R)—Leeds—ASCAP 

Too Close for Comfort (R) (M)— 
Laurel—ASCAP 

Too Young to Go Steady (R)—Rob- 
bins—ASCAP 

Walk Hand in Hand (R)—Republic— 
BMI 

What a Heavenly Night for Love (R)— 
Tee Kaye—ASCAP 

Why Do Fools Fall in Love? (R)— 
Patrica—BMI 

You’re the Apple of My Eye (R)— 
Shahmar—BMI 


Antigua (R)—Southern— 


(M)— 
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{The Billboard’s Music Popularity Charts, Pop Records, June 16, 1956] 


Tunes WITH GREATEST Rap10o-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network station 
programs in New York, Chicago, and Los Angeles. Lists are based on John G. 
Peatman’s copyrighted Audience Coverage Index. 


RADIO 


Alleghany Moon (R)—Oxford—ASCAP 

Believe in Love (R)-——Robbins—ASCAP 

Big D (R) (M)—Frank—ASCAP 

Birds and the Bees (R)—Gomalco— 
ASCAP 

Born to Be With You (R)—Mayfair— 
ASCAP 

Can You Find It in Your Heart? (R)— 
Witmark—ASCAP 

Charleston Parisien 
BMI 

Cimarron (R)—Peer—BMI 

Glendora (R)—American—BMI 

Graduation Day (R)—Sheldon—BMI 

He Loves Me, He Loves Me Not (R)— 
Broadcast—BMI 

Hot Diggity (R)—Roncom—ASCAP 

How Little We Know (R)—E. H. 
Morris—ASCAP 

I Could Have Danced All Night (R) 
(M )—Chappell—ASCAP 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

I’ve Grown Accustomed to Your Face 
(R) (M)—Chappell—ASCAP 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Magic Touch (R)—Panther—ASCAP 

Moonglow (R) (F)—-Mills—ASCAP 

Moonglow-Pienic Theme (R) (F)— 
Mills-Columbia Pic—-ASCAP 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

Picnie (R) (F)—Columbia Pic—ASCAP 

Portuguese Washerwoman (R)—Rem- 
ick—ASCAP 

Searchers (R) (F)—-Witmark—ASCAP 

Somebody Somewhere (R) (M)— 
Frank—ASCAP 

Standing On the Corner (R) 

(F)—Columbia 


(R)—Duchess— 


(M)— 
Frank—ASCAP 
To Love Again (R) 
Pic—ASCAP 
Wayward Wind (R)—Warman—BMI 
Without You (R)—Broadcast—BMI 


TELEVISION 


A Tear Fell (R)—Progressive—BMI 

Augustine (R)—Weiss & Barry—BMI 

Blue Suede Shoes (R)—Hi-Lo-Hill & 
Range—BMI 

Dance If You Want to Dance (R)— 
Herbert—ASCAP 

Give Me a Carriage and Eight White 
Horses (R)—Paxton—ASCAP 

Happy Whistler (R)—Birchwood— 
ASCAP 

Heartbreak Hotel (R)—Tree—BMI 

Hot Diggity (R)—Roncom—ASCAP 

How Little We Know (R)—B. H. Mor- 
ris—ASCAP 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

I Want You, I Need You, I Love You 
(R)—Presley—BMI 

In a Little Spanish Town (R)—Feist— 
ASCAP 

I’ve Grown Accustomed to Your Face 
(R) (M)—Chappell—ASCAP 

Ivory Tower (R)—E. H. Morris— 
ASCAP 

Lisbon Antigua (R)—Southern— 
ASCAP 

Moonglow (R) (F)—Mills—ASCAP 

Moonglow-Picnic Theme (R) (F)— 
Mills-Columbia Pie—ASCAP 

Mr. Wonderful (R) (M)—Laurel— 
ASCAP 

My Little Angel (R)—Maple Leaf— 
BMI 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

Picnic (R) (F)—Columbia Pice—ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Port-au-Prince 
BMI 

Standing On the Corner (R) 
Frank—ASCAP 

To Love Again (R) 
Pic—ASCAP 

Too Close for Comfort 
Laurel—ASCAP 

Too Young to Go Steady (R)—Rob- 
bins—ASCAP 

Wayward Wind (R)—Warman—BMI 

Without You (R)—Broadcast—BMI 


(R)—E. B. Marks— 
(M)— 
(F')—Columbia 


(R) (M)— 
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[The Billboard’s Music Popularity Charts, Pop Records, July 21, 1956] 


Tunes WITH GREATEST RApDIO-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network station 


programs in New York, Chicago, and Los Angeles, 


Lists are based on John G. 


Peatman’s copyrighted Audience Coverage Index. 


RADIO 


A Beautiful Friendship (R)—Kahn— 
ASCAP 

A Sweet Old-Fashioned Girl (R)— 
Valor—ASCAP 

Alleghany Moon (R)—Oxford—ASCAP 

Big D (R) (M)—Frank—ASCAP 

Born to Be With You (R)—Mayfair— 
ASCAP 

Canadian Sunset (R)—Meridian—BMI 

Doll Tango (R)—Ardmore—ASCAP 

Dino (R)—Tee Kay—ASCAP 

Get Me to the Church on Time (R)— 
Chappell—ASCAP 

Ghost Town (R)—Cromwell—ASCAP 

Glendora (R)—American—BMI 

He Loves Me, He Loves Me Not (R)— 
Broadcast—BMI 

How Little We Know (R)—B. H. Mor- 
ris—ASCAP 

I Could Have Danced All Night (R)— 
Chappell—ASCAP 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

I’ve Grown Accustomed to Your Face 
(R)—Chappell—ASCAP 

Love of Genevieve (R)—Bourne— 
ASCAP 

Me ’n’ You ’n’ the Moon (R) (F)— 
Paramount—ASCAP 

Moonglow (R) (F)—Mills—ASCAP 

Moonglow and Theme From “Picnic” 
(R) (F)—Mills-Columbia—Pic 

No One Home (R)—Southern—ASCAP 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

Portuguese Washerwoman (R)— Re- 
mick—ASCAP 

Standing on the Corner (R) 
ASCAP 

To Amo (R)—Southern—ASCAP 

Te Amo (R)—Southern—ASCAP 

True Love (R)—Buxton Hill—ASCAP 

Try a Little Prayer (R)—Famous— 
ASCAP 

Wayward Wind (R)—Warman—BMI 

Whatever Will Be, Will Be (R) (F)— 
Artists—ASCAP 

With a Little Bit of Luck (R)—Chap- 
pell—ASCAP 


(M)— 


TELEVISION 


A Solid Gold Cadillac (F)—Columbia 
Pic—ASCAP 

A Sweet Old-Fashioned Girl (R)— 
ASCAP 

Alleghany Moon (R)—Oxford—-ASCAP 

Big D (R) (M)—Frank—ASCAP 

Can You Find It in Your Heart? (R)— 
Witmark—ASCAP 

Ghost Town (R)—Cromwell—ASCAP 

Glendora (R)—American—BMI 

Heartbreak Hotel (R)—Tree—BMI 

How Little We Know (R)—E. H. Mor- 
ris—ASCAP 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

I Want You to Be My Girl (R)—Kahl— 
BMI 

I’m an Ordinary Man (R)—Chappell— 
ASCAP 

I’ve Grown Accustomed To Your Face 
(R) (M)—Chappell—ASCAP 

Me ’n’ You ’n’ the Moon (R) (F)— 
Paramount—ASCAP 

Never Turn Back (R) Springfield— 
BMI 

Ninety-EHight Cents 
ASCAP 

No One Home (R)—Southern—ASCAP 

On the Street Where You Live (R)— 
Chappell—ASCAP 

Pienic (R) (F)—Columbia 
ASCAP 

Poor People of Paris (R)—Connelly— 
ASCAP 

Portuguese Washerwoman (R)— Re- 
mick—ASCAP 

Song for a Summer Night (R)—April— 
ASCAP 

Standing on the Corner (R) 
Frank—ASCAP 

To Love Again 
Pic—ASCAP 

To Love You (R) (F)—Paramount— 
ASCAP 

Too Close for Comfort 
Laurel—ASCAP 

Wayward Wind (R)—Warman—BMI 

Whatever Will Be, Will Be (R) (F)— 
Artists—ASCAP 

When You’re in Love (R)—Chappel]— 
ASCAP 

Why Do Fools Fall in Love? (R)— 
Patricia—BMI 


(R)—Summit— 


Pic— 


(M)— 
(R) (R)—Columbia 


(R) (M)— 
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Schedule F. 
Page 6 


{The Billboard’s Music Popularity Charts, Pop Records, August 18, 1956] 
Tunes WirH GREATEST Rapro-TV AUDIENCE 


Tunes, listed alphabetically, have the greatest audiences on network station 


programs in New York, Chicago, and Los Angeles. 


Lists are based on John G. 


Peatman’s copyrighted Audience Coverage Index. 


RADIO 


A Beautiful Friendship (R)—Kahn— 
ASCAP 

A Sweet, Old-Fashioned Girl (R)— 
Valor—ASCAP 

Allegheny Moon (R)—Oxford—ASCAP 

Big D (R) (M)—Frank—ASCAP 

Canadian Sunset (R)—Meridian—BMI 

Cool Tango (R)—Ardmore—ASCAP 

English Muffins and Irish Stew (R)— 
Shapiro-Bernstein—ASCAP 

Experiment With Mice (R)—Mills— 
ASCAP 

Glendora (R)—American—BMI 

Happiness Street (R)—Planetary— 
ASCAP 

Hound Dog (R)—Presley & Lion—BMI 

I Almost Lost My Mind (R)-St. Louis— 
BMI 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

Mama, Teach Me to Dance (R)—Ron- 
com—ASCAP 

Me ’n’ You ’n’ the Moon (R) (F)— 
Paramount—ASCAP 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

One Finger Piano (R)—F. B. Marks— 
BMI 

Portuguese Washerwoman (R)—Rem- 

ick—ASCAP 

Proud Ones (R) (F)—Weiss & Barry— 
BMI 

Soft Summer Breeze (R)—Regent— 
BMI 

Standing on the Corner (R) (M)— 
Frank—ASCAP 

Te Amo (R)—Southern—ASCAP 

True Love (R)—Buxton Hill—ASCAP 

Wait, Little Darling (R)—Mills— 
ASCAP 

Wayward Wind (R)—Warman—BMI 

Whatever Will Be, Will Be (R) (F)— 
Artists—ASCAP 

When the White Lilacs Bloom Again 
(R) Harms—ASCAP 

You Bring Out the Lover In Me (R)— 
KE. H. Morris—ASCAP 

You’re Sensational (R) (F)—Buxton 
Hill—ASCAP 


TELEVISION 


A Beautiful Friendship (R)—Kahn— 
ASCAP 

A Choir of Angels (R)—Porgie—BMI 

A Sweet, Old-Fashioned Girl (R)— 
Valor—ASCAP 

Allegheny Moon (R)—Oxford—ASCAP 

Born To Be With You (R)—Mayfair— 

Canadian Sunset (R)—Meridian—BMI 

Don’t Cry (R) (M)—Frank—ASCAP 

Fabulous Character (R)—Valando— 
ASCAP 

From the Candy Store on the Corner 
(R)—Shapiro-Bernstein—ASCAP 

Glendora (R)—American—BMI 

Happiness Street (R)—Planetary— 
ASCAP 

How Little We Know (R)—E. H. Mor- 
ris—ASCAP 

I Almost Lost My Mind (R)—St. 
Louis—BMI 

I Could Have Danced All Night (R) 
(M)—Chappell—ASCAP 

I Want You, I Need You, I Love You 
(R)—Presley—BMI 

It Only Hurts for a Little While (R)— 
Advanced—ASCAP 

Mama, Teach Me to Dance (R)—Ron- 
com—ASCAP 

Me ’n’ You ’n’ the Moon (R) (F)— 
Paramount—ASCAP 

More (R)—Shapiro-Bernstein—ASCAP 

My Prayer (R)—Shapiro-Bernstein— 
ASCAP 

None of That Now (R)—Miller— 
ASCAP 

On the Street Where You Live (R) 
(M)—Chappell—ASCAP 

Pardners (R) (F)—Paramount— 
ASCAP 

Rock ’n’ 
ASCAP 

Speak, My Love (R)—Harvard—BMI 

Standing on the Corner (R) (M)— 
Frank—ASCAP 

Tennessee Rock ’n’ Roll (R)—Broad- 
cast—BMI 

Too Close for Comfort (R) (M)—Lau- 
rel—ASCAP 

Wayward Wind (R)—Warman—BMI 

Whatever Will Be, Will Be (R) (F)— 
Artists—ASCAP 


Roll Ball (R)—Sylvia— 
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Schedule G.—A partial list of successful compositions licensed by BMI, all of the 
writers and composers of which subsequently joined ASCAP 


Writer or composer 


Hy Zaret, Alex Kramer, Joan Whitney_- 


Hy Zaret, I. Weiser. 
Alex Kramer, Joan Whitney 
b. Troup. 


E. Drake, J. Shirl 

BD. Drake, I. Fields, J. Shirl 
E. Drake 

B. Worth, S. Cowan 

B. Worth 

K. Suessdorf, B. Worth 

J. Elliott, L. Quadling 


J. Elliott 
R. Evans, J. Levison 


BR is By tei netatineccitanibnaiaais 


J. Owens 


B. Benjamin, G. Weiss, E. Seiler, 8S. 
Marcus EB. Duhram. 

B. Benjamin, E. Seiler, S. Mareus___--_- 

B. Benjamin, E. Seiler, S. Marcus, Wei- 
rick. 

M. Stoner, H. Green 

S. Skylar, S. Shaftel 


J. Ericson, S. Marco 
J. Ericson 


F. Sinatra 
J. Rieardel 
C. Fischer, B. Carey 


C. Fischer, F. Laine 
R. Gilbert 


T. Grouya 


M. Goetschius, BD. Osser...........-.-.- 


Composition 


Frenesi 

Marie Elena 

Time Was 

Brazil 

Misirlou 

Bells of San Raquel 

It All Comes Back To Me Now 

My Sister and I 

So You’re The One 

There I Go 

High on a Windy Hill 

Daddy 

Baby Baby All The Time 

Snootie Little Cutie 

Delilah 

Come to the Mardi Gras 

Chillicothe Ohio 

Tico Tico 

Made For Bach Other 

Do I Worry 

Til Reveille 

Tonight We Love 

Fellow On A Furlough 

Did Anyone Ever Tell You 

Mrs. Murphy 

Do You Care 

I Think Of You 

G’Bye Now 

There I’ve Said It Again 

Hi Neighbor 

Hut Sut Song 

I Don’t Want To Set The World On 
Fire 

Strictly Instrumental 

Cancel The Flowers 

When The Lights Go On Again 

I Guess I'll Have to Dream the Rest 

Just a Little Bit South of North 
Carolina 

Amor 

May I Never Love Again 

What Word is Sweeter Than Sweet- 
heart 

Oh Look At Me Now 

Perfidia 

The Things I Love 

This Is No Laughing Matter 

This Leve of Mine 

Wise Old Owl 

Who Wouldn’t Love You 

It Started All Over Again 

You’ve Changed 

We'll Be Together Again 

Zoot Suit 

You Belong To My Heart 

I Heard You Cried Last Night 

I Dream Of You 

T’ll Remember Suzanne 

Twilight Time 

Remember When 

I Don’t Know Enough About You 

It Takes Time 

Why Does It Have To Rain on Sunday 

I Wish Somebody Cared Enough To Cry 
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Schedule G.—A partial list of successful compositions licensed by BMI, all of the 
writers and composers of which subsequently joined ASCAP—Continued 


Write or composer 
Steve Allen 


D. Wilkinson 

B. Hilliard, D. Miles 
. Hilliard, D. Mann 
. Bagdasarian 
. Kohlman 


T. ACWURvive.22 2 Se 


Norman Gimbel’? 


Don Robertson 
Carolyn Leigh 
Hayman 


B. Goodman, J. Mundy 
B. Goodman, 8S. Robin 


Se Boe ede 


F. Ryerson 
L. Adelson 


s. Nagy, D. Canton 
G. Dunning 


W. Shanklin 
M. Torme 


B. Wells, M. Torme 


J : Hoffman 
Robert Allen 
I. Graham 


Composition 

Let’s Go To Church Next Sunday 

Moruing 
Because of You 
Coffee Song 
Passing Fancy 
Come-on-a-My House 
Cry 
I Went To Your Wedding 
Please Mr. Sun 
Crazy Man Crazy 


ae ot My Love My Love 


Ricochet 

Sway 

Canadian Sunset 

I Really Don’t Want To Know 
Young At Heart 

Dansero 

No Strings Attached 

Air Mail Special 

Flying Home 

Best Man 

Blue Champagne 

Calla Calla 

Crocodile Tears 

1 Love The Sunshine of Your Smile 
Daddy’s Little Girl 
Everything Happens tou Me 
The Night We Called lt A Day 
Let’s Get Away From It All 
Violets For Your Furs 

Have You Changed 
Hometown Band 

I Don’t Wanna Do It Alone 
Popacatapetl 

Jezebel 

Lament To Love 

Stranger in Town 

Born ‘To Be Blue 

Remember Pearl Harbor 
Teresa 

Wait For Me 

Wait For Me 


F. Huddleston, A. Rinker 


You Started Something 


(Subsequently the following correspondence was received from 
BMI:) 


ROsSENMAN, GOLDMARK, CoLIN & KAYE, 
New York, December 28, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D. C 

DEAR CONGRESSMAN CELLER: 1. At the hearings held by your subcommittee in 
New York early this fall, statements were made, not under oath, by members of 
ASCAP to the effect that BMI and broadcasters, pursuant to a conspiracy, had 
discriminated against ASCAP music. None of these statements was supported 
by statistics or concrete evidence. 

2. In the antitrust lawsuit instituted by ASCAP members against BMI and 
broadeasters in the United States District Court for the Southern District of 
New York, wherein similar charges of discrimination are made, testimony has 


1 Has terminated his contract with BMI and we understand he either has become, or is in 
the process of becoming, an ASCAP member. 
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now been given under oath by Richard F. Murray, the executive of ASCAP who 
heads its department which counts performances of music broadcast over the air, 

Mr. Murray’s testimony is extremely signiticunt, not only because it is under 
oath, but also because his duties at ASCAP place him in a position to observe 
whether ASCAP music is discriminated against. 

Mr. Murray’s testimony is that his examination of the program logs which 
register the names of compositions actually played by broadcasters has not led 
him to infer that ASCAP music is being discriminated against, that in the year 
1955 (16 years after the conspiracy of broadcasters allegedly has been in opera- 
tion) 85 percent of all copyrighted music broadcast over the radio and 90 
percent of all copyrighted music broadcast over television was ASCAP licensed, 
and that in excess of 90 percent of all music in motion pictures and on the Bread- 
way stage is ASCAP licensed. 

He testified as follows: 

“Q. From your reading of the program logs, was it your conclusion that the 
broadcasters were discriminating against ASCAP music?—A. That, I couldn’t 
deduce. 

“Q. That was not an inference you ever drew from your analysis of the logs?— 
A. To tell you the truth, to this moment I never gave it a thought. 

* ° a 6 * © . 

“Q. If the music of other licensing organizations had been used to a very con- 
siderable extent, wouldn’t you have thought of the fact that ASCAP was being 
discriminated against ?—A. If it was used to a very considerable extent, I might 
have thought of that, but, truthfully, I never did. 

* * * * s & * 

“Q. Has ASCAP any data which shows for any period of time what percent 
of the performances of popular music, as distinguished from country and western, 
rock and roll and Latin music and sacred music and the like, is in the ASCAP 
eategory?—A. Not as distinguished from all those different classes, no. We 
could, probably, give you a figure on how much of all the music used was ASCAP, 
and how much was not ASCAP, but not when you break it down into all those 
fields. 

“Q. You.ean give us that figure upon the basis of what information that ASCAP 
keeps?—A. The information of performance credits that ASCAP has compiled 
down through the years and we have gone over how that is done. 

“Q. You are now referring to the fact that ASCAP allots performance credits, 
not only for its own compositions, but for non-ASCAP compositions?—A. Since 
you last asked me, I found out that we do keep a fairly good record on the 
subject. 

“Q. Since our last talk to you, have you ascertained what the percentages 
were for any period ?—A. I happened to see what it was for 1955. 

“Q. Can you tell us what that was?—A. Not exactly, but I can give it to 
you roughly. It was about 85 percent in radio and 90 percent in television. 

“Q. That is 85 percent ASCAP?—A. Correct. 

“Q. And 90 percent television?—-A. That is correct * * *. 

“Q. To go back a moment to the tigures of 85 percent and 90 percent which 
you referred to a moment ago as being the percentage of performances of 
ASCAP music on radio and television for the year 1955, was that figure of 85 
percent, the figure of 85 percent of all music broadcast on the air or all copy- 
righted music broadcast on the air?—A. All copyrighted music on the air. 

“Q. And the figure of 90 percent was likewise 90 percent of all copyrighted 
music ?—A. That is right.’ 

* * * ” + ” e 

“Q. Those [motion] pictures made prior to 1948 were percentagewise to what 
extent ASCAP licensed?—A. Not a hundred percent, but awfully close. 

“Q. Pictures which have been made for motion picture theatres since 1948, 
what percentage of music in such pictures has been ASCAP?—A. Pretty nearly 
the same percentage. 

ES * * * « * o 

“Q. Do you know what percent of the music in Broadway shows is licensed 
and controlled by ASCAP?—A. I would say the great part of it. 

“Q. It is well over 95 percent?—A. It would be a very high percentage, I 
really wouldn’t know what, but I suppose it would be in excess of 90 percent. 


1It should be noted that the remaining 10 percent plus 15 percent of performances 
represents all non-ASCAP copyrighted music, whether BMI-licensed or not. 
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“Q. That is your best recollection, isn’t it, that it is in excess of 90 percent ?— 
A. Yes.” 

This testimony, based on ASCAP’s own records, completely demonstrates the 
falsity of the charges that broadcasters, pursuant to a conspiracy, discriminate 
against ASCAP music and play BMI music in preference thereto. 

3. We also call attention to the fact that Messrs. Adams and Lawrence, 2 
of the 3 ASCAP members who made statements to your subcommittee, were 
subsequently examined before trial in the above mentioned lawsuit. We are 
enclosing extracts from their testimony herein. You will note therefrom that 
when Messrs. Adams and Lawrence were subjected to cross-examination, it 
became evident that the statements which they made to you were without basis 
in fact. 

The third ASCAP member who made statements to your subcommittee was 
Billy Rose who himself admitted that he has had no contact with the song- 
writing industry for over 25 years. He did not state a single fact to your sub- 
committee. 

4. We respectfully request that this letter and its enclosures be made part 
of the record before your subcommittee, 

Respectfully yours, 
RosENMAN, GoLtpMARK, Corin, & KAYE, 
Attorneys for Broadcast Music, Ine. 
By Max FREvunp. 


EXTRACTS FROM PRETRIAL EXAMINATION OF STANLEY ADAMS IN SCHWARTZ ET AL ¥. 
BMI Ef AL 


Civil Action No. 89-103, SDNY, on December 4 and 17, 1956 


Transcript pages 93-94: 

“Q. You were president of ASCAP, weren’t you?—A. Yes. 

“Q. You had the logs from the networks, didn’t you? I mean ASCAP did?— 
A. Yes. 

“Q. Did you ever make an examination of the logs from the networks to de- 
termine whether the networks were discriminating against ASCAP music?— 
A. I did not. 

“Q. Did you ever have an analysis made of the logs of any station to deter- 
mine whether any station was discriminating against ASCAP music?—A. I 
did not. 

“Q. Can you give us the call letters of any single station which discriminated 
against ASCAP music?—A. No. 

“Q. Do you have any personal knowledge of your own about any acts of any 
discrimination against ASCAP music?—A. I do not.” 

Transcript page 174: 

“Q. Do you know of any network which has discriminated against ASCAP 
music ?—A. I do not. 

“Q. Do you know of any record company which has discriminated against 
ASCAP music?—A. By that do you mean personal knowledge? 

Q. Yes.—A, I do not.” 


EXTRACTS FROM PRETRIAL EXAMINATION OF JACK LAWRENCE IN SCHWARTZ ET AL. V. 
BMI Et AL. 


Civil action No. 89-103, SDNY, on December 4 and 17, 1956 


1. Transcript, pages 350-351: 

“Q. * * * in your testimony before a special subcommittee of the Judiciary 
Committee of the House of Representatives * * * you said that ‘publishers 
who have these dual affiliates do not work as hard on ASCAP songs as they 
do on BMI songs’; is that right?—A. That is what I said. 

* * * om a + +e 


“Q. Can you give us the names of any publishers to whom you have refer- 
ence?—A. At this point I couldn’t give you any names.” 

2. Transcript, pages 351-353: 

“Q. I refer you to page 928 of your testimony [before the Celler committee], 
you were there referring to.a song called Let Me Go, Lover.—A. That is true. 

“Q. You there stated: ‘Now this was a BMI song and it was naturally a well- 
recorded song, as most BMI songs, we find, are. You see, they are well covered 
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by Columbia Records and Victor Records, and this song had been recorded 
in the normal course of events for a BMI song.’ * * * 
* * * * x a @ 

“Q. Can you give us any specific instances of BMI songs which were well 
covered by Columbia and Victor Records other than Let Me Go, Lover?—A. At 
this time, no; I couldn’t. 

“Q. Was Let Me Go. Lover covered by Victor?—A. I wouldn’t know. 

“Q. At page 928 you were referring to an instance where the song, Let Me 
Go, Lover, was used in the course of a broadcast on a Studio One show; is that 
correct ?—A,. That is correct. 

* * * oe x * > 

“Q. Have you heard of any ASCAP songs which were plugged in a similar 
fashion?—A. I am sure there were, I wouldn’t know any. 

“Q. Have you heard of any songs which were plugged in a similar fashion 
to that in which Let Me Go, Lover was plugged, where the song did not become 
a success ?—A. I am sure there were such songs, too.” 

3. Transcript, pages 353-355: 

“Q. At page 933 of the transcript before that same subcommittee, you stated: 
‘Now, perhaps it is true that I have lost my touch for writing and creating 
hit songs in my twenty-odd years of writing professionally, and it could be 
true that 2 or 3 or 4 of my fellow writer-members have also lost their talent 
for writing the hits, but when you see hundreds of premium quality writers, 
who have written great songs, memorable songs that have lasted for years and 
years, suddenly confronted with having lost their touch and talent, or their 
feeling for what the public wants today, I think this is too great a coincidence.’ 

a ok aa 7~ * 7 * 

“Q. Can you give us the names of the so-called premium-quality writers who 
have written great songs that have lasted for years who were suddenly con- 
fronted with the fact that they have lost their touch?—A. Again, these are my 
opinions and conclusions. I can’t at this moment draw forth a whole list of 
names of people. 

. +e * * a * * 

“Q. Can you give me any names?—A. No, sir.” 

4. Transcript, pages 360, 372-373, 404, 406-408, 411: 

“Q. At page 938 of the transcript [before the Celler committee], the following 
appears: ‘But, you see, the younger writers today are the ones who really have 
the tragedy; the younger ASCAP writers have no chance to develop the kind 
of catalogs that we writers were able to build before this electronic curtain 
started coming down.’ * * * 

a * 7s * : * 

“Mr. Freunp. Give me the year, Mr. Lawrence, that the electronic curtain 
first was lowered. 

“The Wirness. I should explain that in talking about an electronic curtain, 
I made it very clear that the broadcasters control this curtain as it suits them. 
They can raise or lower it at will. I was quite specific about that. I never said 
that they lowered it and it stayed shut completely and I pointed out what they 
did in 1941 when they did lower it completely, and I pointed out how they began 
to raise it. 

“Q. What year did they begin to raise it?—A. When ASCAP renewed its 
contract. 

“Q. What year did they shut it down again?—A. I never said they shut it 
down again completely. I said they can raise it or lower it at will, and I referred 
to the fact that it was my opinion that, since they were able to do this, they 
could again do it if they so choose to do it in 1957 when the contracts are up 
for renewal. You will find all of that testimony. 

“Q. After 1941 did they again lower the electronic curtain?—A. I have just 
been very explicit about it. 

“Q. You said that they could doit. I said, have they done it?—A. Mr. Freund, 
I have been very explicit about it, and I don’t intend to add to it; it is all in the 
transcript. 

* * * + * * 

“Mr. FrReunp. * * * IT would like to get the witness to answer my question as 
to when, after 1941, had any broadcasters again lowered the electronic curtain. 

+ * * * * * 
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“Q. Can’t you tell us here and now any instance where, according to your 
version, they lowered the curtain ?—A. I think my testimony tells it all. I would 
have to go back through the books completely and find all of the incidents. 

“Mr. Freunp. Tell us of your best recollection now, instead of referring to 
testimony; tell us now 

“Mr. ScHULMAN. I object, sir. I think that the witness has answered the 
question as definitely as he can. 

“The Specian Master. Overruled. I am not going to permit him to say ‘just 
read my testimony.’ Bither he has no recollection at all now or he has; 
and if he has, I want him to give it. 

* * om * ok a x 

“The Witness. I could repeat the incident and right now I am not familiar 
as to the dates involved, but the entire story I told about Let Me Go, Lover is 
an example of how this so-called electronic curtain works. 


By Mr. FREUND: 

“Q. Is that an incident where the electronic curtain was lowered?—A. Against 
ASCAP music, yes. 

“Q. Is there any other instance that you can now recall?—A. Well, I would 
say as a general statement, not as any specific incident, but the mere fact that 
the broadcasters spent so much money building up BMI is another example of 
an electronic curtain at work, because this in itself is a threat to ASCAP and 
to ASCAP writers and, to be specific and personal, every time a BMI song is 
given preference to an ASCAP song, I think that is an example of how the elec- 
tronic curtain is enforced. 

“The SpecIAL MASTER. Have you any examples of that, other than the one 
you gave? 

“The Witness. No, because when you get into discussion on this, it becomes 
very theoretical and these are only my own opinions that I have to quote when 
I talk about the fact that I take songs around and they are not accepted for 
recording. 

* 7 * * * + « 

“Q. You advert to the fact that broadcasters spent so much money building 
up BMI; do you have any knowledge on that subject ?—A. Just what I hear and 
what conclusions I draw from reading articles. 

“The SpectAn Master. Mr. Witness, that is not knowledge.” 

5. Transcript, pages 374-380, 413-415: 

“Q. We were addressing ourselves to pages 954 of the transcript [before the 
Celler committee], and at page 954 you said, and I am reading part of your 
answer: ‘When this whole BMI organization was set up, the recording com- 
panies—Columbia Records and RCA Victor Records—set up a.system of desig- 
nation for each song; on the label in front of the record it would say, Let Me Go, 
Lover, for instance, and, in parentheses, ‘(BMI),” and on the other side it might 
say, if it happened to be that song, “Smoke Gets in Your Eyes (ASCAP)”.’ 

“Do you have personal knowledge of the fact that Columbia Records started 
to put the letters ‘BMI’ and ‘ASCAP’ on its labels when BMI was first organized? 
* ee cd ok * * * 

“Q. You said to the Celler committee that Columbia Records had those letters 
on its labels, way back in the beginning. Do you speak of your own knowledge? 
* BS aK * >” * - 

“A. Ihave no other information excepting the information I have already given. 

“Q. ‘Way back in the beginning’ certainly was prior to 1950, wasn’t it?—A. I 
don’t recall the exact year, Mr. Freund. 

* * * * * * * 

“Q. Do you recall that publishers of ASCAP music, prior to 1940, put the 
words ‘ASCAP’ on their printed sheet music?—A. I don’t recall. 

* * * aA * * ab 

“Q. You have said that those words appeared on labels of Columbia Records. 
I ask you, Mr. Lawrence, did those words appear on the labels of Columbia 
Records in 1955? 

* *” * * »” * * 

“Mr. ScuutMAN, I object on the ground that it is harassing the witness and 
I shall instruct him to answer as best he can. 

“The SpeciaL Master. I will overrule the objection, and I will ask the witness 
if he will please tell me if he knows when Columbia started to put the letters 
‘BMI’ and ‘ASCAP’ on its labels? 
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“The WITNESS. No, sir; I don’t know exactly. 

“The SpecIAL Master. Are you saying it was when BMI was first organized? 

“The WITNEss. I was under the impression that it was when BMI was first 
organized or a few years after. 

“The SpecraL Master. Are you still under that impression? 

“The Witness. I still don’t know, since Mr. Freund has made such a point of 
it, I don’t know.” 

6. Transcript, pages 380-384, 388, 415-422: 

“Q. I direct your attention to pages 955 and 956 of the transcript before the 
subcommittee, referred to as the Celler committee, and direct your attention to 
the following statement you made: 

“Let me put it this way: RCA Victor and CBS control some of the great 
performers of our time, people like Perry Como, Kay Starr, Dinah Shore, Tony 
Bennett, and Rosemary Clooney, Frankie Laine, who was on NBC, Doris Day, 
and a great number of other artists on Columbia Records. Now, these are some 
great names of the day. Practically everything they perform gets a good hearing 
because they all have very important radio or network programs, and those 
programs are either on NBC or CBS, so they have the entire medium at their 
disposal, 

“ ‘Now, if they control the artists in any fashion at all, and they do control the 
artists through the medium of the recording, usually an artist will plug the 
song that the artist records. Very few other songs get a chance to be heard on 
that particular program unless they happen to be standard songs that fill out 
the program. 

“*When an artist records a song, he is going to plug that particular song; 
so if Perry Como has a very important show on NBC, he will plug primarily 
the songs that he has recorded for RCA Victor.’ ” 

* *” * * * + m 


“Q. Is it your testimony that RCA Victor and CBS determine what Perry 
Como, Kay Starr, Dinah Shore, and the others to whom you referred, perform 
over the air?—A. I think I was pointing out, and I think this is very explicit. 

“Q. Mr. Lawrence, you answer that question “Yes” or “No.” A. I can’t answer 
“Yes” or “No,” and don’t pin me down onit. * * * 

cd * * cs + * & 


“Q. Is it your testimony that RCA Victor decides what Perry Como shall 
record?—-A, That is not my testimony. 

“Q. Does RCA Victor determine what Perry Como shall record?—A. That is 
not my testimony, and you are not going to pin me down to saying “Yes” or “No” to 
anything like that. 

“Q. I am asking you do you have any knowledge whether RCA determines 
what Perry Como records?—aA. I have only opinions and I so stated in here. 

* r * * + ~ 


“Q. Let’s address ourselves to Perry Como. Does RCA, and I will use your 
language, ‘control the artist through the medium of recording’?—A. I made a 
general statement. I cannot break it down into specific instances. Again, these 
are my impressions and conclusions. 

© * * + + * + 


“Q. Do you have any knowledge that when an artist records a song he plugs 
that particular song on his program?—A. My opinions and conclusions. 
* * * * cd * a 


“Mr. FREUND, I call Your Honor’s attention to page 380 of the traascript of 
Mr. Lawrence’s examination, where I addressed myself to some statements 
which he had made before the Celler committee on the alleged control exercised 
by RCA Victor and CBS over some of the great performers of our time—people 
like Perry Como, Kay Starr, Tony Bennett, Rosemary Clooney, Frankie Laine, 
Doris Day, and others. 

“It begin on page 380 and runs over for several pages. I would like to ask the 
witness this question, which appears on page 381. 


“By Mr. FREUND: 

“Q. Does RCA Victor determine what Perry Como, Kay Starr, and Dinah Shore 
and the other NBC artists to whom you refer perform over the air?—A. That 
isn’t the statement I made. 

“The Spectat MAsTer. You don’t say that? 

“The Witness. I am not saying that. Mr. Freund has taken the question 
completely out of context and wants a yes or no answer.” 

* * * ~ * * . 
77632—57—pt. 2, v. 3 20 
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“By Mr. FreunpD: 

“Q. Mr. Lawrence, does RCA determine what Perry Como records? 

“Mr. ScoutMAN. I object on the grounds it is an unfair question. 

“The Sprcrat Master. If he can answer. 

“Mr. ScHULMAN. Do you mean, was he there when they made the decision? 

“The Spectat Master. We have all been through this in courts of law. Mr, 
Freund is inquiring whether he has any knowledge on the question of whether 
RCA controls what Perry Como records, and the witness is an intelligent 
witness, and he knows the difference between knowledge and conclusions, and if 
he has knowledge, he should say so. 

“Mr. ScHuLtMAN. I think Your Honor should define what ‘knowledge’ is in 
that context. 

“The SpecraAL MAster. It is what he knows that is being asked. Do you know? 

“The Witness. YOu mean what Perry Como has personally told me? 

“The SPECIAL. MASTER. That would be part of it. 

“The Witness. I think that RCA Victor picks some of Perry Como’s songs. 

“The SpecraL Master. You say you think. I am asking you whether you have 
any knowledge about it. 

“The Wirness. I know they pick some of his material, they don’t pick 100 
percent. 


“By Mr. FreunbD: 

“Q. Did you ever talk to Perry Como on that subject?—A. No. 

“Q. How do you know that they pick some of his songs?—A. People who work 
for him have told me this. 

“Q. Who was that?—A. Mr. Carlton claims to pick some of his songs. 

“Q. Does Mr. Carlton work for Perry Como?—A. No; he works for RCA Victor. 
I know he listens to material for Mr. Como and I know that he will pick some 
of the material. 

“The Speciat Master. Did he tell you that he picked them? 

“The Witness. No; I can’t say that he told me directly that he picks them. 

“The SpecraAL Master. He told someone who told you; is that it? 

“The Witness. If we are going to be that specific, I will withdraw all of it 
and I will say I don’t know exactly. These are just conclusions I am making. 
* *” * + * * + 

“Q. Let’s take Tony Bennett out. Let’s confine ourselves to Kay Starr and 
Dinah Shore, who are with RCA? 

“Mr. ScHULMAN. May I have a continuing objection to this line of questioning? 

“The Sprecrat Master. Surely, you can. 

“The Witness. If I am supposed to answer these questions as to personal 
knowledge, I can’t answer these questions. 

“The SpecrAL Master. You don’t have personal knowledge? 

“The Witness. No. 

“The SpecraL Master. Tony Bennett—what about him? 


“By Mr. FrREUND: 

“Q. Tony Bennett, Rosemary Clooney, and Frankie Laine.—A. I have just 
opinions ; you read articles in trade papers and you see advertisements that are 
taken out by Columbia Broadcasting, and you base your conclusions and opin- 
jions—you come to a series of opinions and conclusions based on what you read 
and what you hear. If this is not knowledge, I don’t know what knowledge is.” 


ROsENMAN, GOLPDMARK, CoLIn & KaYe, 
New York, January 16, 1957. 
S. R. Prerce, Esq., 
Antitrust Subcommittee, Committee on the Judiciary, 
House of Representatives, Old House Office Building, Washington, D. C. 
DEAR MR. PIERCE: We are writing in response to your request for a statement 
of our views as to the legality of the structure of Broadcast Music, Inc. (BMI) 
under the antitrust laws. 
The stock of BMI is owned by 624 of approximately 4,000 broadcast stations— 
by about 15 percent of all broadcasters. 
BMI is engaged primarily in the business of acquiring and licensing the public- 
performance rights in musical compositions. 
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Counsel for the American Society of Composers, Authors, and Publishers 
(ASCAP), in a statement to the Celler subcommittee, asserted that the struc- 
ture of BMI is illegal per se under the antitrust laws: 

“* * * it [the nature of the BMI organization] is a per se violation [of the 
antitrust laws], regardless of whether they engage in any unfair practices or 
not.” (1301). 

= * * & * * a 

“* * * T would see nothing wrong in any broadcaster owning an interest in 
BMI; I would see nothing wrong with the National Broadcasting Co. owning 
BMI as one company, but when you have this horizontal integration—and of 
course the integration is necessarily vertical because you have a buyer and seller 
in the picture; you have both horizontal and vertical integration—I cannot 
possibly see how the Department of Justice can let that thing go by. I just 
eannot see it” (1509-1510). 

The theory of ASCAP counsel is that vertical integration by a single company 
is legal; but that when members of an industry, acting collectively (which 
ASCAP counsel terms “horizontal integration”) integrate vertically—the combi- 
nation of both horizontal and vertical integration is illegal per se under the 
antitrust laws. 

ASCAP counsel is wrong on the law. 

ASCAP counsel also stated: “Nowhere else does any industry collectively, 
as does that industry [the broadcasting industry], own a part of the raw material 
that they use in running their industry; nowhere in America can you find any 
industrywide organization that controls part of the raw material that the 
individual people in that industry use” (1507). 

ASCAP counsel is also wrong on the facts. 

It is not at all unusual for an entire industry collectively to control a part of 
a raw material or service which the industry uses. Moreover, in the instant 
case, as noted, there is not industrywide integration, but integration by only 
15 percent of an industry. 

No authority is cited by ASCAP’s counsel to support his legal position, and 
there is none. On the contrary, the cases show that vertical integration is not 
per se illegal, whether accomplished by one or more companies, or by an entire 
industry. 

United States v. Columbia Steel Co. (334 U. S. 495 )1948)) contains a clear 
statement of the rule that vertical integration is not a per se violation of the 
Sherman Act. The Court there said: 

“It seems clear to us that vertical integration, as such without more, cannot 
be held violative of the Sherman Act” (p. 525). 
+e + * + * * * 

“* * * the extent of permissible integration must be governed, as other factors 
in Sherman Act violations, by other circumstances of individual cases” * * * 
(p. 526). 

Yellow Cab, supra, is another case supporting the rule that vertical integra- 
tion is not unlawful. There the district court found that the acquisition by a 
cab manufacturing company of cab operating companies in five cities in the 
United States was not unlawful because “the stock relationships of the defend- 
ants did not arise as a result of a ‘deliberate, calculated purchase for control’ 
over commerce in the sale of cabs” (80 F. Supp. 936, 943, affirmed 338 U. S. 
338 (1949) ). 

While the foregoing cases show that vertical integration by a single company 
is not-a per se offense, the same principle has been applied to vertical integration 
by. an entire industry. 

In United States v. Pullman (64 F. Supp. 108 (E. D. Pa. 1946)) affirmed 
per curiam by evenly divided Court, 330 U. S. 806 (1946), it had been shown 
that the Pullman Co. enjoyed a monopoly in both the manufacture of sleeping 
cars and in the furnishing of sleeping-car services to the Nation’s railroads. 


_*See to the same effect, United States vy. Yellow Cab Co., 332 U. S. 218 (1946), 80 
F. Supp. 936 (N. D. Ill. 1948) aff'd 338 U. S. 338 (1949); United States v. New York 
Great A. & P. Tea Co., 67 F. Supp. 626 (EB. D. Ill. 1946), affd 173 F. 2d 79 (7th Cir. 
1949); United States v. Paramount Pictures, 384 U. 8S. 131 (1948), on remand 85 F. 
Supp; 881 (S. D. N. Y. 1949); United States v. Aluminum Co, of America, 91 FP. Supp. 
333 (S. D. N. Y. 1950). See also United States v. Winslow, 227 U. S. 202 (1913) ; United 
States v. U. 8: Steet Corp.,'251 U. S..417 (1919); United States v. Standard Oil Co. of 
New Jersey, 47 F. 2d 288 (E. D. Mo. 1931) ; United States v. Republic Steel Corporation, 
11-F. Supp. 117 (N. D. Ohid, 1935): United States y. Standard Oil Co. of California, 
78 F. Supp. 850, 875-879 (S. D. Calif. 1948) aff'd 337 U. 8S. 293 (1949). 
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Pullman was ordered to dispose of either its manufacturing or sleeping-car 
service business. It decided to sell the latter. Bids were received by Pullman 
from each of three companies and also from a group of railroads which did 
more than 95 percent of the passenger-carrying business of the Nation. Pull- 
man sought permission to accept the bid of the railroad group. The Government 
and the competing bidders opposed the Pullman application, claiming that if the 
railroads owned their own pool of cars, they would naturally patronize their 
own company exclusively and prevent other firms from entering the sleeping- 
car business. 

In answer to this argument, the Court stated : 

“We see no danger of the perpetuation of monopoly in a railroad-owned sleep- 
ing-car business. Here we must look rather closely at our concept of what 
constitutes an unlawful monopoly in this connection. The thing which got 
the Pullman Co. into trouble was not that it was the only company furnishing 
sleeping-car service, but that Pullman made it virtually impossible for anybody 
else to get into the business. This applied not only to a competing concession- 
aire, but even to a railroad which sought to run part of its own sleeping-car 
service and let Pullman do the rest. We think we have got rid of all that by 
the careful limitations imposed upon Pullman Co. by the original judgment 
in this case, and which will be imposed upon its successors by the order which 
we shall enter. A railroad may join with others and use exclusively the serv- 
ices of Pullman. It may do part of that service itself, or through some other 
concern of its own choosing, and ask Pullman to do the rest. It may own all 
of its own sleeping cars, or part of them, or none of them. All of this is pro- 
vided for in our judgment. There is, then, no strangle hold on the sleeping- 
car business by a railroad-owned Pullman Co. or anyone else. Therefore there 
is no unlawful monopoly. * * * If the railroads who are the ones responsible 
for providing sleeping-car service can take or leave Pullman assistance to that 
end, there is no objection to the fact that most of them may prefer to employ 
the Pullman concessionaire”? (p. 112). 

Thus, in the Pullman case the Court found that industrywide ownership of 
of its own servicing organization was consonant with antitrust law and policy, 
so long as each railroad was free to patronize either an outside company or its 
own company or both. 

United States v. Associated Press (52 F. Supp. 362 (S. D. N. Y. 1943), affirmed, 
326 U. S. 1 (1944)) presents another instance of lawful vertical integration by 
anindustry. In that case, a major portion of the newspaper industry integrated 
vertically by forming AP, a common source of news. AP was a nonprofit com- 
pany, paying its expenses by assessments levied upon its members and never 
declaring dividends, although it had accumulated substantial assets. The only 
other news-gathering agencies, UP and INS, were considerably smaller than AP 
in number of newspaper affiliations, staff, etc. UP and INS were profitmaking 
companies which sold their services to newspaper customers, many of whom 
were AP members. 

The Government sued AP charging that it placed unreasonable restrictions 
on admission to membership of nonmember newspapers. The Court held that 
AP unlawfully restricted the admission of members. Although AP was larger 
than any of its nonintegrated competitors, the Court in no way implied that 
industry ownership of a common source of news was illegal; nor, indeed, did the 
Government take the position that industry ownership of AP was unlawful. 

In the Paramount case, supra, the Court explicitly stated the rule that inte- 
gration by a major portion of an industry is not per se illegal. There the 5 
major motion-picture companies had each integrated on three levels—produc- 
tion, distribution, and exhibition. The Supreme Court explicitly rejected the 
view that vertical integration of producing, distributing, and exhibiting motion 
pictures “is illegal per se” (p. 173). The Government, however, succeeded in 
showing that these five companies, pursuant to an illegal conspiracy, had chan- 
neled first-run pictures to theaters owned by each other, and denied them to 
independent theaters. This conspiracy was augmented by a series of specific 
illegal agreements and practices. The effect of the conspiracy was that the 


*The ICC, approving the proposed sale under sec. 5 (1) of the Interstate Commerce 
Act, cited the language of the district court just quoted in holding that the pooling plan 


— mes ae oe. sor the Pull (Proposed ae of aes arnings and 
ervice Involved in Operation o man Company under Railroad Ownership, 268 
I. C. C, 478, 490 (1947)). It stated: ” 

“We agree with the Court that, if the individual railroads are free from compulsion of 
any kind to deal with Pullman (after its acquisition by the railroads), a Anding of 
restraint of competition could not properly rest only on the probability that Pullman will 
continue to conduct all the sleeping-car business.” 
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major defendants had acquired at least 70 percent of the first-run theaters in the 
largest cities of the Nation—which the Court held to be unlawful monopoly in 
first-run theaters.’ It is clear, therefore, that illegality was found in Paramount 
not because of integration, but because of a highly successful conspiracy which 
made possible control over 70 percent of the market. 

Contrary to the sweeping assertion of ASCAP counsel (supra, p. 2), industry- 
wide vertical integration is a common phenomenon in America. The reported 
cases alone, a most incomplete source, reveal numerous instances of lawful 
industrywide vertical integration. Pullman and AP are two instances already 
alluded to. In United States v. St. Louis Terminal (224 U. S. 383 (1912) ), some 
of the railroads operating in St. Louis jointly acquired all terminal facilities. 
In Gamco Ince. v. Providence Fruit & Produce Bidg. (194 F. 2d 484 (2d Cir. 1952), 
certiorari denied, 344 U. S. 817 (1952) ), local fruit and produce wholesalers ac- 
quired a special building adjacent to railroad tracks which buyers visited. In 
American Federation of Tobacco Growers v. Neal (183 F. 2d 869 (4th Cir. 1950) ) 
tobacco growers controlled the warehouse where all auctions were held. In 
each of these cases, the courts cast no doubt on the right of these groups to 
integrate vertically by acquiring joint terminal or warehouse facilities. As in 
the AP case, they merely ordered that these facilities must be made available to 
all members of the industry on a nondiscriminatory basis.‘ 

Thus, legality does not turn on whether integration is accomplished by a 
single entity, by several, or by an entire industry. The correct principle has 
been stated by the Court in United States v. New York Great A. & P. Tea Co., 
supra: “Integration, whether vertical or horizontal or both, is not per se unlaw- 
ful” ° (p. 642). 

Reason, as well as authority, compels the conclusion that vertical integration 
by an industry stands on the same legal footing as vertical integration by an 
individual company. A simple hypothetical example demonstrates this. The 
acquisition by the United States Steel Co. of additional sources of iron ore, as 
part of a calculated scheme to control an essential ingredient in the manu- 
facture of steel and which has the effect of restricting competing steel manu- 
facturers, would be unlawful. On the other hand, the joint acquisition by the 
entire steel industry of additional sources of iron ore for the purpose of assur- 
ing an adequate supply of this commodity to all steel users, and its equitable 
distribution among steel users, would be wholly consonant with the antitrust 
laws. 

Thus integration by an entire industry may be lawful, while integration by a 
Single company unlawful, depending upon the “circumstances of individual 
cases” (Columbia Steel, supra). 

ASCAP counsel complained to the Celler subcommittee that he had expressed 
his view to the Department of Justice that BMI’s structure was per se illegal, 
since it was both horizontal and vertical integration, but that he had “made 
no impression on them” (1302). The Department of Justice embarked, in 
1952, upon a thorough inquiry into the purposes, operation, and economic effects 
of BMI and found no basis for suit. It correctly rejected ASCAP’s theory of 
per se illegality in accordance with the teachings of the foregoing authorities.° 


As shown infra, p. 10, BMI’s music enjoys less than 20 percent of the market— 
ASCAP’s music well over 70 percent. 

*The ICC has approved industry ownership of a service where the effect would not 
unduly restrain competition. The bulk of the express business had been conducted by 
the American Railway Express Co., a privately owned corporation operated for profit, 
which made contracts with the railroads. In 1929 a group of railroads ,over whose rails 
98 percent of the gross express business of the Nation was carried, proposed collectively 
to acquire the properties and business of the Express Co. The ICC granted approval of 
the sale under sec. 5 (1) of the Interstate Commerce Act on the ground, among others, 
that the joint ownership would not “unduly restrain competition.” Securities and 
Acquisition of Control of Railway Express Agency, Inc., 150 ICC 423 (1929): Railway 
Express Agency, Inc., Pooling Application, 227 ICC 517 (1988); U. 8. v. Railway Ee- 
press Agency, 89 F. Supp. 981 _ (Del. 1950) ; Ewpress Contract 1929, 275 ICC 739 (1951). 
Similarly, 19 railroads in the East and Southeast owned the Fruit Growers’ Express Co., 
which in turn owned a fleet of refrigerator cars and furnished refrigeration service. 
In Pooling of Refrigeration Earnings (258 I. C. C. 24 (1944)), the ICC authorized the 
pooling of revenues from the refrigerator services performed by the jointly owned facili- 
ties of the company. In the above cases, there was no suggestion that it was unlawful 
for industry members collectively to acquire the facilities involved. 

5 Later in its opinion, the Court states: “Integration, whether longitudinal or vertical, 
or both, is not, of itself, a violation of the law * * *” (p. 676). 

®In U. 8. v. Hartford-Empire, 323 U. S. 386, the Government approved in principle a 
pretrial settlement under which the entire glass industry would acquire the Hartford- 
Empire Co., which provided the industry with necessary machinery and services. ‘The 
settlement was not consummated because the parties could not agree upon all of the 
terms and conditions of the settlement. 
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It is not our purpose in this letter to set forth all the facts which show 
that BMI, in operation, is lawful under the antitrust laws. There are, however, 
certain undisputed facts before the Celler subcommittee which refute any claim 
of antitrust violation by BMI, and which wholly justify and support. the re- 
fusal of the Department of Justice to take action against BMI: 

1. The purpose of forming BMI was lawful. This is conceded even by 
ASCAP counsel (1299-1300). The formation of BMI—a new competitor in the 
field—was the broadcast industry’s response to the challenge of the ASCAP 
monopoly. This response promoted the purposes of the antitrust laws.’ It was 
approved by the Department of Justice. 

2. As a matter of law, the effect of BMI has not been to “unreasonably re- 
strict the opportunities of competitors to market their products” (Columbia 


Steel, supra). 

On the contrary, the evidence is undisputable that ASCAP, despite the exist- 
ence of BMI, continues to dominate and monopolize the market.° 

If ownership by the entire railroad industry of the only sleeping car service 
organizaion, and ownership of substantially the entire Nation’s press of the 
major news facility does not transgress the antitrust laws, surely neither BMI’s 
structure (ownership by 15 percent of the broadcasting industry) nor its opera- 
tion (6 to 18 percent of the market)*® can raise any antitrust question. 

We respectfully request that this letter be made part. of the record before 
your subcommittee. 


Respectfully yours, 
Max FREUND. 


ROSENMAN, GOLDMARK, CoLIn & KAYE, 
New York, January 17, 1957. 


ANTITRUST SUBCOMMITTEE, COMMITTEE ON THE JUDICIARY, 
House of Representatives, Room 230, Old House Office Building, 
Washington, D. C. 
(Attention of Samuel R. Pierce, Esq.) 


JENTLEMEN: 1. Mr. Haverlin made a suggestion before the subcommittee 
(pp. 975-979 and p. 1142 of the transcript) to the effect that the subcommittee 
request BMI and ASCAP to cause analysis of their respective performance 
records to be made for a period of time designated by the subcommittee and 
to submit the results to the subcommittee. 


™On the other hand, the response of major motion picture producers to the ASCAP 
monopoly was to integrate vertically by acquiring the largest ASCAP publishers. In 
Alden-Rochelle v. ASCAP, 80 F. Supp. 888 (S. D. N. Y. 1948), the court found Find- 
ings of Fact and Conclusions of Law, July 19, 1948) that the major producers of motion 
pictures owned or controlled ASCAP publishers receiving about 37 percent of the domestic 
revenues distributed to all ASCAP publishers and controlling approximately 37 percent 
of the votes for peace eerees of the ASCAP’s board of directors. It is believed that 
this situation still prevails. The court in Alden-Rochelle also found that “most, and in 
many cases all’? the music synchronized into motion pictures produced by the major com- 
panies consisted of ASCAP music owned or controlled by their affiliated ASCAP publishers. 
One of ASCAP’s executives has testified in Schwartz, et al. v. BMI, et al., that this prac- 
tice has been continued to date. On the other hand, as shown in the succeeding footnote, 
less than 20 percent of the music used on radio and television networks consists of BMI 
compositions. So far as we know, however, ASCAP does not claim that integration of 
motion picture producers and ASCAP publishers is per se illegal. We failed to find any- 
thing in the cases which would make the motion picture industry—ASCAP integration 
per se lawful, and the broadcast industry—BMI integration per se unlawful. 

8 Mr. Haverlin testified before the subcommittee that in 1954, 71.1 percent of all radio 
broadcast music was ASCAP, 17.6 percent BMI; 78.6 percent of all television broadcast 
music was ASCAP, 10.4 percent BMI (976-7). Mr. Stanton testified that in 1954, 74 
percent of all CBS radio network music was ASCAP, 18 percent BMI; 80 percent of all 
CBS television network music was ASCAP, 18 percent BMI. There was no substantial 
change in the CBS figures for 1955 (1806-1807). Mr. Sarnoff testified that in 1952, 62.2 
percent of all NBC radio network music was ASCAP, 9.9 percent BMI; 65.7 percent of 
all NBC television network music was ASCAP, 6.7 percent BMI (2287). ASCAP testified 
in Schwartz, et al. v. BMI, et al., that in 1955, 85 percent of all copyrighted musie broad- 
cast by radio, and 90 percent of all copyrighted music broadcast by television, which were 
included in its survey of musie performed, was ASCAP licensed music. See our letter 
of December 28, 1956, to Hon. Emanuel Celler. The District Court of the Southern 
District of New York has ruled that ASCAP is a monopoly. Alden-Rochell v. ASCAP, 
80 F. Supp. 888 (1948). It found that ASCAP controlled “between 80 percent and 90 
percent of all copyrighted music available and suitable for public performance for profit 
(Findings of Fact and Conclusions of Law, July 19, 1948, p. 4). See also Witmark v. 
Jenaen, 80 F. Supp. 848 (D. C. Minn. 1948). 

®In U. 8S. v. Aluminum Co. of America, 148 F. 2d 416, Judge Learned Hand stated : “That 
percentage [over 90] is enough to constitute a monopoly: it is doubtful whether 60 or 64 
percent would be enough ; and certainly 33 percent is not” (p. 424). [Emphasis added.] 
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Mr. Haverlin stated that, in his opinion, the results would demonstrate, beyond 
any doubt, that the charges made by ASCAP members to the subcommittee are 
baseless because such results would prove that ASCAP-licensed music, not 
BMI-licensed music, dominates the airwaves. 

Chairman Celler stated that the subcommittee’s staff would communicate 
with BMI and ASCAP concerning this suggestion. 

2. In December 1956, Samuel R. Pierce, Esq., the subcommittee’s assistant 
counsel, informed BMI that the subcommittee desired to pursue this suggestion. 
As a result, arrangements were made whereby he visited BMI and was informed 
as to what statistics were maintained. We understand that he made a similar 
visit to ASCAP. 

After these visits, Mr. Pierce requested BMI to make an anlysis of (1) networks, 
and (2) local station performances for the year 1955, that year being the latest 
one for which, Mr. Pierce was informed by ASCAP, data was available. Inas- 
much as Mr. Pierce requested that the information be furnished within a rela- 
tively short period of time, it was agreed that it would have to be compiled on 
the basis of samples which are hereafter described in the appendix marked “A.” 
A sample suggested by Mr. Pierce was used for the network. A slightly dif- 
ferent sample was used for the local stations because it would have been im- 
possible to complete the work involved in the sample suggested by Mr. Pierce in 
time period allotted by him. 

3. The statistics clearly demonstrate that the charges made to the subcom- 
mittee are baseless. These statistics are as follows: 

Percent of 


performances 
1955 had by BMI 


Network : 
Television * 
Radio . 
Local stations: Radio ~* 

1 The study of music used on television did not include music in films made for theater 
exhibition because this required the counting of music on cue sheets and not enough time 
was available for this purpose. Mr. Richard Murray, who is the ASCAP executive in 
charge of counting performances of music, testified, under oath, before trial in the liti- 
gation brought by ASCAP writers against BMI and the networks, that almost 100 percent 
of all music in films made for theater exhibition is ASCAP. 

2 Due to time limitations and other technical difficulties, no count was made relative to 
performances on local television stations. Based on experience, it is quite clear that 
BMI’s percentage of these performances would be less than on local radio stations. 


A brief explanation of the method used in compiling this data is attached 
hereto in appendix A. 

4. It might be well at this point again to remind the subcommittee of the 
testimony under oath given before trial of Richard Murray, one of ASCAP’s 
top executives, in the pending litigation brought by ASCAP writers against 
BMI and the networks, extracts of which were sent to you on December 28, 1956, 
wherein Mr. Murray testified that ASCAP figures for the year 1955 showed that 
85 percent of all the copyrighted music broadcast over radio and 90 percent of 
that broadcast over television was licensed by ASCAP. 

We believe that these figures will be confirmed in the information as to per- 
formances which ASCAP is submitting directly to you. 

5. The statistics as to radio and television performances bear out the state- 
ments made by Mr. Haverlin to the subcommittee at page 1,135 of the record 
that BMI music is played less by the broadcasters than by the public. Although 
the public hears BMI music less over the air waves, evidently it likes that music 
and plays it in jukeboxes, buys it in the form of records, etc. And that is why 
BMI music makes the Billboard honor roll of hits. As Mr. Heverlin pointed out, 
that honor roll of hits is determined only in small part by what is being played by 
disk jockeys over broadcast stations. The selection of songs by that honor 
roll is dependent on numerous other factors, such as record sales and juke 
box plays. 

It is respectfully requested that this letter be made part of the record of the 
subcommittee. 

Very truly yours, 
MAx FREUND. 
I. PERFORMANCES SURVEYED BY BMI 


BMI receives from each network a written report listing the music performed 
each day. A duplicate of that report is sent by each network to ASCAP. 
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BMI also receives reports each month from a group of stations, numbering ap- 
proximately 75, which group is representative of all stations. A different group 
of 75 stations is secured each month so that every station in the country submits 
a report not more frequently than once every 14 months. 

On the basis of the information contained in these network and station reports, 
royalties are paid by BMI to authors and publishers. 


Il, THE SAMPLE TAKEN 


At Mr. Pierce’s suggestion all the performances on each network (radio and 
television) during the first 7 days of each month of the year were counted.*. The 
count did not include jingles or other incidental uses of music. 


Local stations 
The performances counted were those broadcast by approximately 75 local 


stations on 7 days in each month of 1955, the 7 days being selected at random 
pursuant to tables in the well known textbook on the subject of random tables 
entitled “Statistical Tables” by Fisher & Yates. A different group of 75 stations 
was used each month or a total of aproximately 900 for the year. 

The reason this random sample was taken, rather than that suggested by Mr. 
Pierce and used relative to networks (i. e., the first 7 days of each month), was 
that the results of this sample were available, whereas the results of the sample 
suggested by Mr. Pierce could not be compiled anew for the 900 stations within 
the time period allotted by him. 


IIl. THE BASIC RAW DATA FROM WHICH THE COMPUTATIONS WERE MADE ARE 
AVAILABLE 


The logs and worksheets have been preserved and’are available for inspection 
by committee counsel. 


ROSENMAN, GOLDMARK, COLIN, & KAYE, 
New York, N. Y., January 28, 1957. 
HERBERT N. MALETz, Esq., 
Chief Counsel, Antitrust Subcommittee, Committee on the Judiciary, House 
of Representatives, Washington, D. C. 


Dear Mr. MALeETz: 1. During the hearings before the subcommittee it was 
suggested that broadcasters generally, and particularly the networks, might 
keep ASCAP music off the air and compel ASCAP to accept unfavorable license 
rates for radio and television when the licenses presently in effect expire. 
Herman Finkelstein, Esq., ASCAP’s general attorney, expressed his strong 
opinion (transcript, pp. 1516-1518) that this would not happen and that the 
broadcasters would resort to the United States District Court for the Southern 
District of New York to fix rates, if there were disagreement. 

We submit that the record of what occurred in the course of negotiations in 
1949 and 1953, the only ones since settlement of the ASCAP-broadcaster con- 
troversy in 1941, bears out Mr. Finkelstein and demonstrates that the suggestion 
that ASCAP may be oppressed is pure fantasy. 

In 1949 representatives of ASCAP and of the television industry negotiated 
rates for blanket network and blanket station television licenses for the period 
January 1, 1949, to December 31, 1953, After the industry negotiators and 
ASCAP agreed upon terms, each network and station had the right to accept 
or reject them. 

NBC, CBS, and ABC (which then had the same stockholdings in BMI as now) 
accepted and executed blanket network licenses. So also, their wholly owned 
and operated stations executed blanket station licenses with ASCAP. Said 
licenses were described by Stanley Adams, acting in his capacity as president of 
ASCAP, to the ASCAP membership as being, and we quote him, “very ad- 
vantageous to us.” 

The Du Mont television network (not a BMI stockholder) did not execute 
the network blanket license agreement offered by ASCAP. So also, many 
television stations (some BMI stockholders and some not stockholders) rejected 
the blanket station license agreements which had been negotiated. 


10On infrequent occasions a log could not be located in storage. The log for the same 
day in the following week was substituted. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4973 


The unsigned television stations thereupon organized a committee to deal 
directly with ASCAP. This committee retained Judve Simon H_ Rifkind as 
its counsel. Efforts of the committee to agree with ASCAP having proved 
unsuccessful, the unsigned stations initiated proceedings in the United States 
District Court for the Southern District of New York to have the court fix 
the license rates. 

Those proceedings were voluntarily settled out of court by ASCAP and the 
unsigned stations in the early part ef 1954. The settlement covered the rates 
for the period January 1, 1949, to December 31, 1953. These rates were no 
better from ASCAP’s point of view than those which the network-owned stations 
had accepted in 1949 for that same period. 

At about the same time ASCAP also executed license agreements with the 
unsigned stations and separate license agreements with the networks for the 
period from January 1, 1954, to December 31, 1957. These new licenses were 
no better from ASCAP’s point of view than the ones negotiated in 1949 for the 
period January 1, 1949, to December 31, 1953. 

The record thus shows that NBC, CBS, and ARC in 1949 voluntarily agreed to 
terms which ASCAP described as “very advantageous” to itself, indeed, so 
advantageous that stations throughout the country refused to agree to similar 
terms, and that in 1954, ASCAP elected not to have the court fix its rates but 
preferred to fix its own rates by voluntary agreement with broadcasters. 

If ASCAP had felt itself oppressed, it clearly would not have acted as it did. 

The record therefore is clear that the broadcasting industry has not “ganged 
up” on ASCAP in most recent negotiations and that ASCAP has not been op- 
pressed. There is no reason to believe that any d‘fferent situation will obtain 
in the future. In fact, if recent history shows anything, it is that there is no 
unanimity of action by broadcasters. That record also demonstrates that sta- 
tions, if they have differences with ASCAP over rates, will not keep its music 
off the air, but will merely resort to the United States district court for 
assistance. 

We also call attention to the memorandum (nn. 2-5) which we sent to the 
subcommittee under cover of our letter dated November 21, 1956, wherein it 
was demonstrated that the economics of the situation make elimination of 
ASCAP music impracticable. 

2. In accordance with the request of Mr. Singman of the subcommittee’s staff, 
we are enclosing herewith photostatic copies of the following: 

(a) Telegram dated September 22, 1956, signed by Carl Haverlin, president 
of BMI, sent to all of BMI’s broadcast and television licensees. 

(b) Poor Williams’ Almanac (name changed to BMI Music Memo September 
5, 1944) page 1, for March 20, 1944, and June 27, 1944. 

(c) Agreements between BMI and Martin Block (or firms bearing his name) 
dated, respectively, as follows: 


May 29, 1941 (2) November 1, 1943 
August 1, 1941 January 17, 1944 
October 18, 1941 February 7, 1945 
November 14, 1941 May 21, 1945 
December 11, 1941 (4) September 21, 1945 
March 9, 1942 January 31, 1946 


Martin Block, as you know, conducted The Make Believe Ballroom disk 
jockey program over station WNEW in New York City for many years. At the 
beginning of 1954, he left WNEW to conduct a disk jockey program over the 
ABC network. 

In 1953, the year prior to Mr. Block’s departure for ABC, BMI received logs 
showing performances by WNEW in the month of February 1953. BMI logs 
approximately 75 different stations in the country in each month on the basis 
of which logs, in conjunction with logs from networks, it pays royalties. BMI 
does not receive logs from any individual station at an interval of less than 
approximately 14 months. The latest logs BMI received from WNEW prior to 
Mr. Block’s departure from the station were for February 1953. These logs 
reveal the music played by Mr. Block on WNEW in that month. WNEW is 
not a stockholder of BMT. 

As we have hitherto informed you, BMI, as well as ASCAP, receives logs 
from each network each day. As a consequence, BMT has logs from ABC show- 
ing all music played by Martin Block, as well as others, over that network. 

BMI checked each song played by Mr. Block over WNEW in the month of 
February 1953 in order to determine whether it was licensed by BMI, ASCAP, 
other sources, or whether it was in the public domain. 
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BMI did not have enough time available to check all of Mr. Block’s perform- 
ances over ABC. As a consequence, it used a sample suggested by Mr. Pierce 
in another connection. It checked all music played by Martin Block on the first 
7 available days of each and every month in 1954 and 1955 in order to determine 
whether it was licensed by ASCAP, BMI, ete. 

The results of this examination of the record show the following with respect 
to music played by Mr. Block: 

WNEW 
February 1953 


ABC radio network (first 7 available days of each month) 
[In percent] 





Composite 





BMI wes. A Stal. fee ae as 2 n ; : 24. § 
BROAR: 6 stints! cts is ‘ é 74. 3 
etek earns tee Ae 

All others 








Those figures speak for themselves. They show that Martin Block played 
ASCAP-licensed music almost three times as much as BMI-licensed music and 
that he did not discriminate in favor of BMI music. 

During the period 1953-55, BMI’s royalty payments to Martin Block Publish- 
ing Co. were as follows: 


It should be remembered that Mr. Block is also a publisher member of ASCAP. 
We have been unable to ascertain Mr. Block’s receipts from ASCAP other than 
for the year 1955. We are advised, however, that Mr. Block’s receipts as a pub- 
lisher from ASCAP were $1,121.35 in 1955—more than double the royalties that 
he received from BMI in that year. 

3. We are also enclosing herewith, as requested by Mr. Singman, the following 
lists (which are not, and do not purport to be, complete and which are based 
upon miscellaneous sources, including statements in newspapers and trade 
publications, rumors in the industry and also other hearsay and unverified 
information) : 

(i) Persons reputed to own or have an interest in, or to have owned or had 
an interest in, “dual affiliates,” i. e., publisher-members of ASCAP and publishers 
affiliated with BMI.’ 

(ii) Entertainers who reputedly own or have an interest in, or formerly 
owned or had an interest in, respectively, (A) publisher-members of ASCAP and 
(B) publishers affiliated with BMI. 


1In connection with the list relating to dual publisher affiliations, it should be noted 
that the major ASCAP publishers which receive the bulk of the moneys distributed by 
ASCAP to publishers do not have any dual affiliations with BMI publishing firms, so far 
as is known; nor has it ever been rumored that they do. Indeed, Variety in 1954 
estimated that six of these major ASCAP publishers, which as noted above have no dual 
affiliates, receive as much as 75 percent of all distributions made by ASCAP to publishers. 

It is also to be noted that only a very small percentage of ASCAP firms reputedly have 
dual affiliates, and that it is the owners of relatively few and small ASCAP firms who, 
discouraged by the inequities of the ASCAP publisher distribution system, have established 
BMI-affiliated houses. 

Under the ASCAP publisher distribution system, only 55 percent is distributed in 
accordance with performances. ‘The balance of 45 percent is distributed in accordance 
with factors known as “seniority” and “availability.” A small number of ASCAP pub- 
lishers receives the bulk of the 45 percent. Under the ASCAP system, a new ASCAP 
publisher who achieves just as many peeteemenere as an established ASCAP publisher 
in 1 year receives only a very small fraction of the payment of the established house. 


Furthermore, ASCAP bases its distribution to pes mainly on network per- 


formances. Many songs which are played frequently on local stations receive little or 
no payments from ASCAP. This is evidently another reason why the owners of smaller 
ASCAP firms desire to establish new firms and to affiliate with BMI. 
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4. It is also to be noted that the testimony under oath of Mr. Richard Murray, 
one of ASCAP’s top executives, in the pending litigation between songwriters 
and BMI (at pp. 1124-1148), shows that over 150 television, radio, and recording 
artists, bandleaders, and artist and repertory men—including many of the most 
prominent individuals in the entertainment industry—are writer-members of 
ASCAP. Among the prominent performers who are writer-members of ASCAP 
are Steve Allen, Jackie Gleason, Milton Berle, Sid Caesar, Frank Sinatra, Bing 
Crosby, Nat “King” Cole, Liberace, Eddie Cantor, Gene Autry, Jimmy Durante, 
and Rudy Vallee. Mr. Murray testified (p. 1128) that performers generally 
perform compositions on which they appear as composers and/or authors. 

5. It is respectfully requested that this letter and its enclosures be made part 
of the record before the subcommittee. 

Very truly yours, 
RoSENMAN, GOLDMARK, CoLtIN & KAYE, 
Attorneys for Broadcast Music, Inc. 
By Max Frevunp. 


New York, N. Y., September 22, 1956. 
GLENN R. DOLBere, 
9 Clover Place, New Rochelle, N. Y.: 


The following telegram has been sent to all of our broadcast and television 
licensees : 

“I fear you may have been disturbed by publicity concerning the rehash of 
vague and baseless charges made before a congressional subcommittee of which 
Congressman Celler is chairman. These are the same charges that have re- 
peatedly been made to and investigated by the Department of Justice. They 
are the charges made in the private antitrust suit brought by a group of ASCAP 
writers and now pending in the Federal court. Indeed, counsel for the plain- 
tiffs in that suit sat at the side of ASCAP witnesses before the subcommittee. 
These witnesses included plaintiffs in the suit and the former president of 
ASCAP, all of whom are financial supporters of the lawsuit. The general 
attorney for ASCAP also appeared. In accordance with committee procedure 
no witness was sworn, rules of evidence did not prevail, and no cross-examina- 
tion was permitted. The charges were that BMI and broadcasters conspire 
to discriminate against ASCAP music and to foster music of a low type. Not 
a single concrete fact showing discrimination was presented in this unsworn 
testimony. You and I know that these charges are not true. We regard the 
recourse to this procedure as a sign of lack of confidence by the plaintiffs in 
their lawsuit and a hope that publicity will lead to public acceptance of baseless 
charges that they cannot establish by legal proof. All of these efforts mark 
a thirst for the return of the unrestricted monopoly in music licensing that 
existed before BMI was founded. They are part of a continuing conspiracy 
against competition. A statement which I made before the Celler committee 
which sets forth some of the incontrovertible facts is being mailed to you. 
BMI will continue to refute vigorously all such irresponsible attacks as those 

rought before this committee.” 

CaRL HAVERLIN, 
President, Broadcast Music, Inc. 
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Poor Williams’ cAlm vanaoc 


MAacH 20, 1944 


a CHATTER 
} 
MARTIN BLOCK 


Musw on genceal and records sn particular 
ore omy stack and trade, And | think most of 
usin the cadse business can trace our own per- 
wal income at sume point slong the way te 
other of these two stems. Certainly all radio 
stateens ate deeply indebted tu new music, and 
oftumes to records for a great deal of their 
mome, and se fo think at very important that 
BOL. athhates know about the swell top 
tunes that pos own Yes, you have a partner 
sup ant oo unterest in such tunes as BESAME 
MtCHO, POINCIANA, TLL BE AROUND, 
ant SO) GOODNIGHT. Having 2 financial 
interest on these tunes, it seems only sensible to 
me that we should do everything in our power 
te Prwnete ther success and te get back oft 
any new somes cleared through BMI 

Lets take 4 hawk st that tune called PLL BE 
AROUND There's a Decca record of it by the 
Milly Brothers, aml Senay Dunham with his 
new onhevtea has turned out a peach of an 
arrangement, toe HIT) There's abe a Cab 
Calloway second produced by COLUMBIA. All 
three make fine playeng 

One oft the mest melodia tunes of the day os 
the hevely POINCIANA, and theres 4 grand 
whiten te cheese ten. CAPITOL REC 
ORDS have anen us a disc by Benny Carter, 
antl om at Beony docs some of his very best 
work Bing Crosby lends his million dollar vo 
cal chords te thes “song of the tree” on 4 
DECC A RECORD. Aad Enric Madrgucra, us 
ig hes new enlarged orchestra hay put out a 
heauttal remtnon for HIT RECORDS. Jerry 
Wald and his new band revorded i for DEC 
CA) But with all the new releases on this 
cand melody, don't overlook the original ce 
cording by David Rose and his orchestra. It's 
4 typical David Rese arrangement, and makes 
swell lestening 

Of course, the tep tune of the day is BE 
SAME MUCHO, and there are fine rec 
onds from which to choose Lyman 
an hes Calformans with Rose Blaine singing 

A wondertul arrangement recorded by 
att MCRAFT. featuring Phil Brite and a spe 
cial string orchestra, conducted by Paul Lavalle 
« omuche” goed Johnny Rodmguct and 
tus orchestra have recorded = BESAME in 
helore tempo, emactly as written by the com. 
peer, wheh enables you w include ut in 
vour South American rhythms. And of course 
the top record i the country tealay is Jimow 
Dorsey's arrangement, featuring Bob Fherle and 
Kuty Kallen 

One record Td like w call to your attention 
1s Abe Lyman's HIT RECORD, SO GOOD 
NIGHT. It makes fine listening any time, but 
at woukd make a particularly appropriate oum- 
her to use as a theme wn a late evening brad 
cast 

ln closing this weeks column, here's a tip 
Harry James record of CHERRY is getting 
the greatest number of nickels in the juk« 
boxes. Evidently the public likes it, so give it a 
tude Don't forget these are your songs. Help 
get them up there and help keep them up 
there 


Vow. 1 No. 1 


Baoapcast Music, INC., $80 FirtH Ave., New Yorx 


FUTURE OF POINCIANA 
LOOKS MIGHTY GOOD! 


From the House of Marks comes this number which boasts six recordings; from 
Victor (2), Decca (2), Capital and Hit. It's also on World, Standard, Lang-Worth 
and Associated. It's _ weil on the Hit Parade and the tabulation of the juke boxes 


NOTES & 
COMMENT 


Into this crackerbox that the management is 
pleased to call an “office” ambled AL DEX- 
TER. It is, we presume, superfluous to add 
that he is the gent who whipped out the 
threnodic theme, PISTOI. PACKIN’ MAMA. 


Al is a lanky individual who actually looks 
like a cowboy. (Tuo often a song writer who 
yearns for the g-rate open spaces and his 
faithful little pinto has the appearance of a 
tured bank clerk.) But from Al who looks the 
wile, we dredged a few items. 


He's just wut 4 new OKEH disc (6718) 
which he fondly hopes will develop into an- 
other national craze like PPM although, he 
adds philusupiucally, 4 writer isn't often that 
lucky. On one side of the record you'll find 
ITS TOO LATE TO WORRY while tuther 
has SO LONG PAL. 


Al's just completed a grinding six months 
ot — appearances. In Omaha, he was 
asked to 4 Weninute Bond Show. Upon 
heing ty that some of the biggest name 
hands had previously done the stint and sold 
fifteen tw twenty thousand dollars’ worth in 
the half hour, Al figured he'd do well to top 
10 Gs 

When they got through adding the figures 
at the end of the time, they found he'd sold 
$187,000! One man took $40,000 in Bonds to 
aet Al to sing PPM. W'ch may Al be hercely 
proud of the record! 


One reason for the troupe's weariness is 
that they make it a point to play every camp, 
hospital, etc., within range of the theatre where 
they appear. Not infrequently they did eight 
or ten shows in addition to the stage work. 

He's om his way back to California where 
4 mwvie contract is waiting. But on the way 
he'll stop off at Longview, Texas, to do a 
couple of shows on KFRO. He is quite cer- 
tain he'll be asked to do Pistol Packin’ Mama 
In tact, he's determined to do it whether he's 
asked of not! 


IT HAPPENS IN THE BEST OF 
REGULATED ANNOUNCE 
BOOTHS 


“Are your eyes dull and lustless?” 


s 
No. But there'll come a day. 


shows that it jumped into seventh place 
of favorites in the second week of its re- 
lease to the machines. 
Marks is doing a swell job of plugging 
the number; give the publisher your sup 
port by making it a top plug on your sta 
fina. And we don’t mean for just one or 
two days. Be consistent and between you 
and the yr you'll drive it to that 
coveted 1 spot. 


Kate Smith Bons 
New Ford Number 


Kate Smith introduced Ford 
Music Company's oew , IT'S 
RAININ’ S TO- 
NIGHT on her General Foods 
show of the 17th. It’s a clever 
number and may go big. 

Kate will also give DON’T 
WORRY, MOM, a fourth coast- 
to-coast airing on the 24th. The 

South thinks this 
is one of the really great songs to 
come ouc of this war. Inasmuch 
as this is your music, out that 
Hit Record of the tune (7074). 
See that your live talent uses the 
professional copies you've re- 
ceived. 

Your commercial c 
goes around to Sea aeons 
them that your station can sell 
ANYTHING. All right! Scart 
selling your own music for a 
change! 


BESAME SFILL 
GOING STRONG 


This Mexican love song has still got 
plenty on the ball. Your listeners stil! 
crave it, This is supported by its favorable 
position on the Hit Parade. 

In addition to the imposing list of rec- 
ords already available on this number, 
MUSICRAFT is rel it with Phil 
sone the vocals. We've auditioned 
t! isc. Good ¢ If 
doesn't have it, Sone fies ont a 
tell you how to purchase it direct. 
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Poor Williams’ c4/m ana oc 


JUNE 27, 1944 


NOTES & 
COMMENT 


We bow to a guest contributor 
this week. Ut 10 with pleavure that 
your editor relinguishes dun space 
ww one of New York's most popula 
dite jockeys 


1 KNOW THEY'RE LISTENING 


by 
STEVE ELLIS of WOR 

Sune there aren't any ratings on all 
night programs, it would be pretty dreary 
spinning platters ina studio until dawn 
if | dida’t know that somebody was 
listenang, 

However, and bless ‘em, | KNOW they 
listen and so do all the other all-night boys 

hecause these listeners make their prey 
cace known in one way or another. 

At least a dozen times I have 
received letters from fellows 
who have written in substance: 
"Thanks for playing such-and- 
such. I to my girl in 
middle of it and she accepted.” 

One lady, who says she’s 78 and 
“never sleeps,” sends me pounds 
of coffee from time to time be- 
cause “I bet they wouldn't like it 
if you fell asleep.” 

Then there was the chap who waited 
at WOR for two hours to present me 
with a petition signed by an entire swing 
shift of a small war plant asking me 
never again to play a certain number. But 
just as many others write to say they want 
to hear the song even more often. I can’t 
please both factions, but at least | know 
I'm not alone. 

The darndest thing that ever happened 
was the time a newspaper columnist called 
to request a certain number. I played it 
The next day he panned me in his column 
I still don’t know why. 

The jon most-asked is: 
“What do you do between 
records?” 

I answer phone calls! Most of 
them are and most of the 
nl are for AMOR and for 
FE ON A FURLOUGH. 
The Louis Prima record (Hit) of 
KENTUCKY is a runner up, too. 
The calls come from all over, too. I've 

heen on the air at WOR just one year, 
but the long distance record was set dur- 
ing my first broadcast. Someone was a- 
tually listenmg to my /ocal broadcast out 
in California! 


Vor. | No. 15 


Jazzmen 


This brand-new book, JAZZ- 
MEN, by Frederic Ramsey, Jr., 
and Charles Edward Smith will 
prove invaluable w the record 
jockey. 

Here is the story of American 
jazz as it has never been wld be- 
fore: thru the lives of the men 
who have made this form of music 
one of America’s most important 
contributions to the field of lively 
arts. 


Published by Harcourt, Brace & 
Co. Priced at $2.75. 


BMI Number Is 
Highly Praised 


Writes Peter Bodge of the Yankee Net- 
work, “In hunting for an official Merchant 
Marine Song, | remembered your an- 
nouncement of THE MEN IN DUNGA. 
REES which was approved by the United 
Seamen Service, Inc. 


“I have come across other Merchant 
Marine songs which claim to be ‘official, 
but do not believe any of them. I'll string 
along with BMI on THE MEN IN 
DUNGAREES. 


This song may eventually find ity way 
into the repertoire of the Boston Sym- 
phony Fiedler and J both like it.” 


Be Prepared! 


With the Russian steamroller crushing 
the Nazi fine, it may not be long before 
enslaved countries will be freed. Then is 
when you will want some “native” music 
to celebrate the event 


Keep in mind Victor album M-936, 
SONGS OF. LIDICE 


All records im this album may be per- 
formed under your BMI license. 


Haoapcast Muse. Inc, 


3x0 Foran Ave, New Yorn 19, N.Y 


PLATTER CHATTER 
MARTIN BLOCK 


Let this be a week of reyouing! 


M. H. Orodenker, the eminent record 
reviewer of BILLBOARD accords three 
fave notkes to BME numbers. | wish I 
had the ypace to quote him entirely. But, 
im brict, here i what he has to say: 


FELLOW ON A 
FURLOUGH 


(Premier Record) 


“ht wat often that a lewer-known 
record label, with virwally unknown 
artists uncovers a piece of song ma- 
terial that rates at the head of che Hit 
Parade. Both in its plaintive yet haun- 
ing melodic structure and in the lyrical 
content that creates a soldier 
searching for his dream girl on his 
furlough, this hallad hits the mark of 
appealment like a biockbuvter. More- 
over, it enjoys the smooth and - 
coated singing abilities of 
Matthews and the grandiose string set- 
ting provided hy Albert Sack's orches- 
tra. FELLOW ON A FURLOUGH iy 
ome that can hardly miss!” 


AMOR (Columbia) 


“Xavier Cugat, in his contagious 
manner of treating this Latin cane, 
scores big. Gives every promise of 
taking the place of BESAME MUCHO 
in popularity song circles.” 


| DON’T WANT TO LOVE 
YOU (Musicraft) 


“A strong contender for top honor, 
in the bariwning + Phil 
Brito impresses nw end in his singing. 
With Paul Lavalle’s orchesers 
down a lush the disc has 
a polished coating that - 
tention. Most impressive 
Prichard’s | DON'T WANT 
YOU which all the i 
in words music that 
stardom.” 


I have not mentioned the backs of 
discs. That will come another week. 
oan however, to watch the - 
ing of Cugat’s AMOR. It is not BMI. 


Here you have three records 
absolutely tops. They belong on your 
schedule at least TWICE A DAY 
EVERYDAY. This is your own ‘ 
Get behind it . . . and I mean you, 
you .. . and especially YOU! 
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AGREEMENT made this 29th day of May, 1941, between Broadcast Music, Inc., 
a New York corporation, whose address is 580 Fifth Avenue, New York, N. Y. 
(hereinafter called “BMI”’) and Martin Block, whose address is 501 Madison 
Avenue, New York, N. Y¥. (hereinafter called “Block’’). 


WITNESSETH 


1. Block hereby sells, assigns, transfers, and delivers to BMI, its successors 
and. assigns, the nonexclusive right to publicly perform, for profit or other- 
wise, broadcast and televise, including the right to adapt, arrange, translate, 
change, and dramatize for performing, broadcasting and television purposes, 
and including the right to grant licenses to publicly perform, broadcast, and 
televise and to adapt, arrange, translate, and dramatize for performing, broad- 
casting and television purposes, a certain musical composition entitled “I Guess 
I'll Have To Dream the Rest” by Harold Green, Mickey Stoner, and Martin 
Block. 

2. BMI agrees to make the said rights herein conveyed available to its licensees 
and to list the said composition in its catalog. 

3. Block represents that all rights granted by him to BMI under the terms 
of this agreement are his sole and exclusive property, that said rights are free 
from all encumbrances and claims, and that it has full right and power to 
make the within agreement, and that there exists no adverse claims to or in the 
said rights. 

4. This agreement shall be for a term of five (5) years from the date hereof 
and continuing thereafter unless cancelled by either party at the end of the 
said five-year period, or at the end of any subsequent five-year period, upon 
three (3) months’ advance written notice. 

5. Nothing herein contained shall impose any obligation upon BMI to make 
any payment whatsoever to Block, it being the intention of the parties that in 
consideration of the granting by Block of the rights herein conveyed, BMI 
will list the said composition in its catalog and will make it available to its 
licensees, all in accordance with paragraph “2” hereof. 

IN WITNESS WHEREOF the parties hereto have caused this agreement to be duly 
executed as of the day and year first above written. 

Broapcast Music, Inc., 
By 


Vice President. 
MARTIN Brock [L. 8.] 


AGREEMENT made as of the 29th day of May 1941 between Broapcast Music, 
Inc., a New York corporation, whose address is 580 Fifth Avenue, New York, 
N. Y. (hereinafter called “BMI’’), and Esther and Martin Block, doing business 
under the firm name and style of Brock PUBLISHING CoMPANY, Whose address is 
Room 2102, 501 Madison Avenue, New York, N. Y. (hereinafter called “Block’’). 


WITNESSETH 


1. Block hereby sells, assigns, transfers and delivers to BMI, its successors and 
assigns, the sole and exclusive right to publicly perform, for profit or otherwise, 
broadcast and televise, including the right to adapt, arrange, translate, change 
and dramatize for performing, broadcasting and television purposes, and includ- 
ing the right to grant licenses to publicly perform, broadcast and televise and to 
adapt, arrange, translate and dramatize for performing, broadcasting and tele- 
vision purposes, a certain musical composition entitled “I Guess I'll Have To 
Dream the Rest,” by Harold Green, Mickey Stoner and Martin Block. 

2. BMI agrees to make the said rights herein conveyed available to its 
licensees and to list the said composition in its catalog. 

3. Block represents that all rights granted by it to BMI under the terms of 
this agreement are its sole and exclusive property, that said rights are free 
from all encumbrances and claims, and that it has full right and power to 
make the within agreement, and that there exists no adverse claims to or in the 
said rights. 

4. BMI agrees to pay to Block, as performing royalties, not less than two 
cents (2¢) per performance per commercial amplitude modulation United States 
broadcasting station licensee of BMI for each full performance of said com- 
position consisting of not less than one full chorus. Such number of performances 
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shall be estimated as accurately as shall be possible from an actual check of 
performance records of broadcasting stations constituting a representative cross- 
section of BMI’s licensees; and statements showing the number of performances 
computed, and accounts with respect to the same, shall be furnished at least 
semi-annually. 

5. This agreement shall be for a term of eighteen (18) months from the date 
hereof and continuing thereafter unless cancelled by either party at the end 
of the said eighteen months period, or at the end of any subsequent eighteen 
months period, upon three (3) months’ advance written notice. 

6. This agreement shall be deemed to cancel and terminate a certain agree- 
ment heretofore entered into between BMI and Martin Block on May 29, 1941. 

Broapcast Music, INc., 
By M. C. TompkKINs. 

BLockK PUBLISHING COMPANY, 
By Martin BLock. 


AGREEMENT made as of the Ist day August 1941 between Broapcast Music, 
Inc., a New York corporation, whose address is 580 Fifth Avenue, New York, 
N. Y. (hereafter called “BMI”’), and Esther and Martin Block, doing business 
under the firm name and style of MARTIN BLock PUBLISHING COMPANY, whose 
address is Room 2102, 501 Madison Avenue, New York, N. Y. (hereinafter called 
“Block” ). 

WITNESSETH 


1. Block hereby sells, assigns, transfers and delivers to BMI, its successors 
and assigns, the sole and exclusive right to publicly perform, for profit or other- 
wise, broadcast and televise, including the right to adapt, arrange, translate, 
change and dramatize for performing, broadcasting and television purposes, and 
including the right to grant licenses to publicly perform, broadcast and televise 
and to adapt, arrange, translate and dramatize for performing, broadcasting and 
television purposes, a certain musical composition entitled “Jack and Jill” by 
Roy Jacobs and Martin Block. 

2. BMI agrees to make the said rights herein conveyed available to its licensees 
and to list the said composition in its catalog. 

3. Block represents that all rights granted by it to BMI under the terms of 
this agreement are its sole and exclusive property, that said rights are free from 
all encumbrances and claims, and that it has full right and power to make the 
within agreement, and that there exists no adverse claims to or in the said 
rights. 

4. BMI agrees to pay to Block, as performing royalties, not less than two cents 
(2¢) per performance per commercial amplitude modulation United States 
broadcasting station licensee of BMI for each full performance of said composi- 
tion consisting of not less than one full chorus. Such number of performances 
shall be estimated as accurately as shall be possible from an actual check of 
performance record of broadcasting stations constituting a representative cross- 
section of BMI’s licensees; and statements showing the number of performances 
computed,’ and accounts with respect to the same, shall be furnished at least 
semiannually. 

5. This agreement shall be for a term of eighteen (18) months from the date 
hereof and continuing thereafter unless cancelled by either party at the end 
of the said eighteen months period, or at the end of any subsequent eighteen 
months period, upon three (3) months’ advance written notice. 

Broapcast Music, INc., 
By M. C. TompxKrns. 

MARTIN BLOCK PUBLISHING Co., 
By MARTIN BLOcK. 


AGREEMENT made this 18th day of October, 1941 between Broadcast Music, Inc., 
a New York corporation, whose address is 580 Fifth Avenue, New York, N. Y., 
(hereinafter called “BMI’’) and Esther and Martin Block doing business under 
the firm name and style of Martin Block Publishing @o. whose address is Room 
2201, 501 Madison Avenue, New York, N. Y. (hereinafter called “Block”). 
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WITNESSETH 


1. Block hereby sells, assigns, transfers and delivers to BMI, its successors 
and assigns, the sole and exclusive right to publicly perform, for profit or other- 
wise, broadcast and televise, including the right to adopt, arrange, translate, 
chun-e and dramatize fur performing, broadcasting and television purposes, and 
including the right to grant licenses to publicly perform, broadcast and televise 
and to adapt, arrange, trausiate and uramatize for performing, broadcasting 
and television purposes, a certain musical composition entitled “THIS IS NO 
LAUGHING MATi1ER” by Al Fresch, Van Loman and Martin Block. 

2. BMI agrees to make the said rights herein conveyed available to its licensees 
and to list the said ecumposition in its catalog. 

3. Block represents that all rights granted by it to BMI under the terms of 
this a.reement are its sole and exclusive property, that said rights are free from 
all encumbrances and claims, and that it has full right and power to make the 
within azreement, and that there exists no adverse claims to or in the said 
rights. 

4. BMI agrees to pay to Block, as performing royalties, not less than two 
cents (2¢) per performance per commercial amplitude modulation United States 
broadcasting station liceusee of BMI fur each full performance of said com- 
position consisting of not less than one full chorus. Such number of. per- 
formances shall be estimated as accurately as shall be possible from an actual 
check of perfurmance records of broadcasting stations constituting a representa- 
tive cross-section of BMI's licensees; and statements showing the number of 
performances computed, and accounts with respect to the same, shall be furnished 
at least semi-annually. 

5. This agreement shall be for a term of eighteen (18) months from the date 
hereof and continuing thereafter unless cancelled by either party at the end of 
the said eighteen months period, or at the end of any subsequent eighteen months 
period, upon three (3) months’ advance written notice. 

IN WITNESS WHEREOF the parties hereto have caused this agreement to 
be duly executed the day and year first above written. 

Broapcast Music, INC,, 
By M. C. ToMPKINS. 

MARTIN BLOCK PUBLISHING Co., 
By MartTIN BLOCK. 


AGREEMENT made this 14th day of November, 1941 between Broapcast Music, 
Inc., a New York corporation, whose address is 580 Fifth Avenue, New York, 
N. Y., (hereinafter called “BMI”’) and Esther and Martin Block, doing business 
under the firm name and style of MARTIN BLocK PUBLISHING Co., whose address 
is Room 2201, 501 Madison Avenue, New York, N. Y. (hereinafter called 
“Block”’), 


WITNESSETH 


1. Block hereby sells, assigns, transfers and delivers to BMI, its succesors and 
assigns, the sole and exclusive right to publicly perform, for profit or otherwise, 
broadcast and televise, including the right to adapt, arrange, translate, change 
and dramatize for performing, broadcasting and television purposes, and in- 
cluding the right to grant licenses to publicly perform, broadcast and televise and 
to adapt, arrange, translate and dramatize for performing, broadcasting and 
television purposes, a certain musical composition entitled “LAST NIGHT I 
SAID A PRAYER” by Jack Fulton, Lee Erwin and Paul DeFur. 

2. BMI agrees to make the said rights herein conveyed available to its licensees 
and to list the said composition in its catalog. 

3. Block represents that all rights granted by it to BMI under the terms of 
this agreement are its sole and exclusive property, that said rights are free from 
all encumbrances and claims, and that it has full right and power to make the 
within agreement, and that there exists no adverse claims to or in the said 
rights. 

4. BMI agrees to pay to Block, as performing royalties, not less than two cents 
(2¢) per performance per cemmercial amplitude modulation United States broad- 
casting station licensee of BMI for each full performance of said composition 
consisting of not less than one full chorus. Such number of performances shall 
be estimated as accurately as shall be possible from an actual check of per- 
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formance records of broadcasting stations constituting a representative cross- 
section of BMI’s licensees; and statements showing the number of performances 
computed, and accounts with respect to the same, shall be furnished at least 
semi-annually. 

5. This agreement shall be for a term of eighteen (18) months from the date 
hereof and continuing thereafter unless cancelled by either party at the end of 
the said eighteen months period, or at the end of any subsequent eighteen months 
period, upon three (3) months’ advance written notice. 

IN WITNESS WHEREOF the parties hereto have caused this agreement to be duly 
executed the day and year first above written. 


Broapcast Music, INc., 
By M. C. ToMPKINS. 

MARTIN BLOCK PUBLISHING Co., 
By MARTIN BLOCK. 





SADDLE River, N. J., December 11, 1941. 
Re Agreement dated May 29, 1941, between Broadcast Musie, Inc., and Block 
Publishing Company, concerning “I Guess I'll Have To Dream the Rest” 


Broapcast Music, INc., 
580 Fifth Avenue, New York City. 

GENTLEMEN: Please be advised that Block Publishing Co. has duly assigned 
all of its right, title, and interest to the undersigned. 

We would greatly appreciate it if you would consent to this substitution and 
to accomplish this purpose we enclose herewith a form to be executed by 
you. 

If said form is satisfactory, will you be kind enough to have same executed 
and returned to us as soon as possible? 

For your information, Mr. Martin Block is the president and principal stock- 
holder of the new company and intends to be active in its management to the 
same extent that he has acted heretofore. 

In the event that you execute the attached form, we agree from and after 
the date hereof to assume all of the obligations of Block Publishing Company 
under the above agreement, to the same extent as though said agreement had 
originally been entered into with us. 

Very truly yours, 
MartTIn BLock PuBLISHING Co., INC., 
By Martin Bock. 





SApDLE River, N. J., December 11, 1941. 
Re Agreement dated August 1, 1941, between Broadcast Music, Inc., and Martin 
Block Publishing Company, concerning “Jack and Jill” 


Broapcast Music, INc., 
580 Fifth Avenue, New York City. 


GENTLEMEN: Please be advised that Martin Block Publishing Co. has duly 
assigned all of its right, title, and interest to the undersigned. 

We would greatly appreciate it if you would consent to this substitution, and 
to accomplish this purpose we enclose herewith a form to be executed by 
you. 

If said form is satisfactory, will you be kind enough to have same executed 
and returned to us as soon as possible? 

For your information, Mr. Martin Block is the president and principal stock- 
holder of the new company and intends to be active in its management to the 
same extent that he has acted heretofore. 

In the event that you execute the attached form, we agree from and after 
the date hereof to assume all of the obligations of Martin Block Publishing 
Co. under the above agreement, to the same extent as though said agreement 
had originally been entered into with us. 

Very truly yours, 
MARTIN BLock PUBLISHING Co., INC., 
By Martin Bock. 


77632—57—pt. 2, v. 3——21 
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SappLeE River, N. J., December 11, 1941. 


Re Agreement dated October 18, 1941, between Broadcast Music, Inc., and Martin 
Block Publishing Co. concerning ‘This Is No Laughing Matter” 


Broapcast Music, INc., 
580 Fifth Avenue, New York City. 


GENTLEMEN: Please be advised that Martin Block Publishing Co. has duly 
assigned all of its right, title, and interest to the undersigned. 

We would greatly appreciate it if you would consent to this substitution, and 
to accomplish this purpose we enclose herewith a form to be executed by 
you. 

If said form is satisfactory, will you be kind enough to have same executed 
and returned to us as soon as possible? 

For your information, Mr. Martin Block is the president and principal stock- 
holder of the new company and intends to be active in its management to the 
same extent that he has acted heretofore. 

In the event that you execute the attached form, we agree from and after 
the date hereof to assume all of the obligations of Martin Block Publishing 
Co. under the above agreement, to the same extent as though said agreement 
had originally been entered into with us. 

Very truly yours, 
MarRTIN BLockK PUBLISHING Co., INc., 
By MARTIN BLOCK. 


SADDLE River, N. J., December 11, 1941. 


Re: Agreement dated November 14, 1941 between Broadcast Music, Inc. and 
Martin Block Publishing Co., concerning ‘‘Last Night I Said a Prayer” 


IsRoADCAST Music, INc., 
580 Fifth Avenue, 
New York City 

GENTLEMEN: Please be advised that Martin Block Publishing Co. has duly 
assigned all of its right, title and interest to the undersigned. 

We would greatly appreciate it if you would consent to this substitution and 
to accomplish this purpose we enclose herewith a form to be executed by you. 

If said form is satisfactory, will you be kind enough to have same executed 
and returned to us as soon as possible. 

For your information, Mr. Martin Block is the president and principal stock- 
holder of the new company and intends to be active in its management to the 
same extent that he has acted heretofore. 

In the event that you execute the attached form, we agree from and after the 
date hereof to assume all of the obligations of Martin Block Publishing Co. 
under the above agreement, to the same extent as though said agreement had 
originally been entered into with us. 

Very truly yours, 
Martin Biock PusiisHine Co., INC., 
By Martin BLock. 


AGREEMENT made this 9th day of March, 1942 between Broapcast Music, INC., 
a New York corporation, whose address is 580 Fifth Avenue, New York, N. Y., 
(hereinafter called “BMI”) and Martin BLock PuBLISHING Co. INc., whose ad- 
dress is Saddle River, New Jersey, (hereinafter called “Block’’). 


WITNESSETH 


1. Block hereby sells, assigns, transfers and delivers to BMI, its successors and 
assigns, the sole and exclusive right to publicly perform, for profit or otherwise 
broadcast and televise, including the right to adapt, arrange, translate, change 
and dramatize for performing, broadcasting and television purposes, and, in- 
cluding the right to grant licenses to publicly perform, broadcast and televise 
and to adapt, translate and dramatize for performing, broadcasting and tele- 
vision purposes, a certain musical composition entitled “ONE RED ROSE FOR- 
EVER” by Eduard Grieg and Martin Block. 
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2. BMI agrees to make the said rights herein conveyed available to its licen- 
nd to list the said composition in its catalog. 
we Mbeenmmeneents that nu rights granted by it to BMI under the terms of 
this agreement are its sole and exclusive property, that said rights are frée from 
all encumbrances and claims, and that it has full right nd power to make the 
within agreement, and that there exists no adverse claims to or in the said 
rights. 

4. BMI agrees to pay to Block, as performing royalties not less than two cents 
(2¢) per performance per commercial amplitude modulation United States 
broadcasting station licensee of BMI for each full performance of said composi- 
tion consisting of not less than one full chorus. Such number of performances 
shall be estimated as accurately as shall be possible from an actual check of 
performance records of broadcasting stations constituting a representative cross- 
section of BMI’s licensees; and statements showing the number of performances 
computed, and accounts with respect to the same, shall be furnished at least 
semi-annually. : 

5. This agreement shall be for a term of eighteen (18) months from the date 
hereof and continuing thereafter unless cancelled by either party at the end of 
the said eighteen months period, or at the end of any subsequent eighteen months 
period, upon three (3) months’ advance written notice. 

IN WITNESS WHEREDOF the parties hereto have caused this agreement to 
be duly executed the day and year first above written. 

Broapcast Music, INc., 
By M. C. Tompkins, Vice President. 
Martin Brock Pustisuine Co., INC.. 
By Martin Brock, President. 


AGREEMENT made this Ist day of November 1943 between Broapcast Music 
Inc., a New York corporation, whose address is 580 Fifth Avenue, New York, 
N. Y. (hereinafter called “BMI”’) and Martin Biock PusLisHINe Co., INc., a 
New Jersey corporation, whose address is Saddle River, New Jersey (herein- 
after called “Publisher” ). 

WITNESSETH 


First. (a) The word “term”, as used in this agreement, shall be for a period 
of one (1) year from the date hereof, BMI shall have the right to extend the 
term of this agreement for an additional period of one (1) year in accordance 
with the provisions of paragraph “FIFTH” of this agreement. 

(b) The word “works”, as used in this agreement, shall mean and be re- 
stricted to all musical compositions, including individual compositions embraced 
within a dramatico-musical composition, whether published or unpublished, now 
owned or copyrighted, or hereafter during the term, acquired or copyrighted by 
Publisher, and all such musical compositions, whether published or unpublished, 
in which Publisher now, or hereafter during the term, owns or controls the right 
publicly to perform for profit or the right to broadcast or televise. 

(c) The term “network performance”, as used in this agreement, shall be 
deemed to mean a performance of a musical composition broadcast in the City of 
New York over radio stations WEAF, WJZ, WABC or WOR between the hours of 
5 P. M. and 1 A. M. on weekdays and between the hours of 8 A. M. and 1 A. M. 
on Sundays. 

Second. Publisher hereby sells, assigns, and transfers to BMI, its successors 
and assigns, the following rights in all works, including but not limited to the 
works itemized in Schedule A annexed hereto and made a part hereof: 

(a) The sole and exclusive right publicly to perform for profit, broadcast, and 
televise, including the right to grant licenses publicly to perform for profit, broad- 
cast, and televise; 

(b) The non-exclusive right to adapt, arrange, translate, change, and drama- 
tize for performing, broadcasting, and televising purposes, including the right to 
grant non-exclusive licenses to adapt, arrange, translate, and dramatize for 
performing, broadcasting, and televising purposes. 

; nee In consideration of this agreement, BMI agrees to pay Publisher the 
ollowing : 

(a) Not less than two cents (2¢) per performance per commercial amplitude 
modulation United States broadcasting station licensee of BMI for each full 
performance of any work subject to this agreement consisting of not less than 
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one full chorus. Such number of performances shall be estimated as accurately 
as shall be possible from an actual check of performance records of broadcasting 
stations constituting a representative cross-section of BMI’s licensees. 

(b) In the event that BMI shall hereafter pay, or agree to pay, royalties in 
excess of those set forth herein for works of the same type as are embraced within 
this agreement and acquired by BMI under substantially identical agreements, 
and in the event that BMI shall not tender to Publisher a modification of this 
agreement making available to said Publisher said more favorable rates, Pub- 
lisher shall have the right to terminate this agreement by giving BMI notice in 
writing, which notice shall be effective to so terminate this agreement sixty (60) 
days after its receipt by BMI, provided, however, that BMI may, within the said 
sixty-day period, tender to the Publisher an agreement containing said more 
favorable rates and upon such tender, any notice of termination theretofore 
given by Publisher shall be deemed to have been withdrawn. 

(c) The aforesaid payments shall be made irrespective of whether the per- 
formances referred to in subdivision (a) of this paragraph “THIRD” are by 
means of recordings or by means of living talent. 

(d) Subject to the provisions hereinafter contained, BMI agrees that the 
minimum amount of royalties which shall become payable to Publisher, during 
the term hereof, in accordance with this agreement, or in accordance with any 
bonus plan or other methods for additional payments which may hereafter be 
established by BMI, shall be not less than Twelve Thousand ($12,000) Dollars, 
which sum shall be deemed an advance payment by BMI against any and all 
said royalties. Statements showing the number of performances computed by 
BMI and amounts payable to Publisher with respect to the same shall be 
furnished to Publisher as soon after the end of each quarter of the term hereof 
as shall be practicable. In the event that Publisher shall earn an amount in 
excess of the amount of the minimum guaranty paid to it during the term hereof, 
such amount shall be paid to Publisher at the time of the rendering of the state- 
ment for the last quarter of the term hereof, nowithstanding the fact that 
Publisher may have failed to comply with the provisions of paragraph 
“FOURTH” hereof. Payment of the said $12,000 shall be made to Publisher in 
the following manner: 

The sum of Six Thousand ($6,000) Dollars upon the execution of this 
agreement. 

If at the commencement of the third quarter of this agreement, i. e., May 1st, 
1944, Publisher shall have complied with the provisions of subdivision (a) of. 
paragraph “FOURTH” of this agreement during each of at least nine (9) weeks 
of the first twenty-six (26) weeks of the term hereof. then BMI will pay Pub- 
lisher the sum of Three Thousand ($3,000) Dollars on May 1, 1944. In the event, 
however, that Publisher shall have failed to comply with the provisions of sub- 
division (a) of paragraph “FOURTH” during at least nine weeks of the said 
first twenty-six weeks of this agreement, then BMI shall have the right to 
deduct from the said $3,000 payable to Publisher on May 1, 1944, an amount 
equal to one thirty-fifth (1/35) of $12,000 for each week less than nine during 
which Publisher shall have failed to comply with the said subdivision (a) of 
paragraph “FOURTH”. 

Subject to the rights of BMI under the provisions of subdivision (b) of para- 
graph “FOURTH” hereof, pavment of the final quarter-annual installment of 
Three Thousand ($3,000) Dollars, or such part thereof as Publisher may be 
entitled to, shall be made by BMI at the end of the said fourth quarter of this 
agreement, i. e., October 31, 1944. It is further understood and agreed that if 
at the end of the said fourth quarter of the term hereof, Publisher shall have 
fully complied with the provisions of subdivision (a) of paragraph “FOURTH”, 
then Publisher shall be entitled to receive, in addition to the regular quarterly 
payment of $3,000, any moneys which may have been deducted from the pay- 
ment made to Publisher at the commencement of the third quarter of this 
agreement. 

Fourth. In consideration of the covenants herein contained, the parties agree 
as follows: 

(a) BMI shall determine, in the manner hereinafter set forth, for each week 
(from Monday to and includine Sunday) of the term hereof, which twenty-five 
(25) musical compositions shall have received the greatest number of network 
performances. Publisher agrees that at least one musical composition (but not 
necessarily the same composition), published by it and licensed through BMI, 
shall be included in such twenty-five most frequently performed musical com- 
positions for at least thirty-five (35) weeks of the term hereof. The said list 
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of the most performed musical compositions consisting of the twenty-five com- 
positions receiving the highest number of network performances during each week 
of the term hereof, shall be compiled and based on the daily reports of the 
Accurate Reporting Service of New York City furnished to music publishers 
by the said Accurate Reporting Service during each week of the term hereof. 
In the event that the Accurate Reporting Service shall cease to function, or 
in the event that the reports of the Accurate Reporting Service should fail to 
continue to provide a correct listing of actual network performances, on the 
basis of a comparison between the reports of the Accurate Reporting Service 
and the official daily performance logs of the four New York network stations, 
hereinabove mentioned, then BMI shall have the right to make the basis for 
tabulating the list of the twenty-five most performed musical compositions the 
official daily performance logs of the said four New York network stations. 
It is further understood that BMI shall have the right to eliminate from the 
computation of the said twenty-five most performed musical compositions any 
performances of musical compositions which consist merely of incomplete 
choruses or signature or thematic usages. 

(b) In the event that Publisher shall fail to comply with the terms of sub- 
division (a) of this paragraph “FOURTH” during each of thirty-five weeks of 
the term of this agreement, then BMI shall have the right to deduct from the said 
$12,000 minimum guaranty an amount equal to one-thirty-fifth (445) thereof 
for each week of the said thirty-five week period during which Publisher shall 
have failed to perform in accordance with the terms of the said subdivision (a) 
of this paragraph “FOURTH.” The said deduction shall be made by BMI 
in the manner provided for in paragraph “THIRD” of this agreement. 

(c) Anything contained in subdivision (b) of this paragraph “FOURTH” to 
the contrary notwithstanding, it is agreed that in no event shall Publisher be 
paid less than an amount equal to the total royalties actually earned by Pub- 
lisher during the term hereof, plus the amount which may be paid to Publisher 
by BMI in accordance with any bonus plan or other methods for additional pay- 
meuts whieh may hereafter be established by BMI, or the sum of Six Thousand 
($6,000) Dollars, whichever sum shall be the greater. 

Fifth. BMI is hereby granted an option to renew the term of this agreement 
for an additional one (1) year period from November 1, 1944, upon the following 
terms and conditions : 

(a) In the event that the total royalties actually earned by Publisher during 
the term hereof, plus the amount paid to Publisher in accordance with any bonus 
plan or other methods for additional payments which may hereafter be estab- 
lished by BMI, shall be less than the sum of Twelve Thousand ($12,000) Dollars, 
then BMI shall have the right to renew this agreement upon the same terms and 
conditions herein provided for. 

(b) In the event that Publisher shall earn a sum in excess of Twelve Thousand 
($12,000) Dollars, then BMI shall be entitled to renew this agreement by increas- 
ing the amount of the minimum annual guaranty for the said renewal term to an 
amount which shall equal the amount actually earned by Publisher, during the 
term of this agreement, plus the sum of Two Thousand ($2,000) Dollars. 

(c) The said option may be exercised by BMI by giving Publisher written 
notice thirty (30) das before the expiration of the term hereof. 

Sixth. BMI shall have the right, upon written notice to Publisher, to exclude 
from the terms of this agreement, at any time, any work which, in its opinion, 
(1) is similar to a previously existing work and might constitute an infringe- 
ment thereof, (2) is similar to the title or music or lyrics of a previously existing 
work and which might constitute unfair competition with respect to such work, 
(3) is offensive, in bad taste, or against public morals, or (4) is not reasonably 
suitable for performance. 

Seventh: Publisher further covenants and agrees as follows: 

(a) To submit to BMI supplements to Schedule A setting forth, with respect 
to additional works acquired by Publisher, (1) the titles of such works, (2) the 
name or names of the authors or composers of each individual work, (3) the 
United States copyright registration number of each work and the publication 
date, if any, and (4) the titles of works which have been recorded on phonograph 
records, including the manufacturer's name, catalog number and the name of 
the recording artist. 

(b) To furnish promptly to BMI, from time to time during the term hereof, 
manuscript copies of all unpublished works. 

(ec) To furnish promptly to BMI, from time to time during the term hereof, 
not less than three (3) copies of each printed version of all works embraced 
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within this agreement and with respect to works recorded on phonograph records, 
to furnish promptly to BMI a copy of each of said records. 

(d) To obtain and deliver to BMI any written agreements, assignments, instru- 
ments or documents of any kind with respect to any works embraced within this 
agreement which BMI may require, and to procure and maintain at least United 
States copyright protection with respect to all published works embraced within 
this agreement. 

‘ighth: BMI agrees, after ascertaining the suitability of a work pursuant to 
the provisions of paragraph “SIXTH” hereof, to inform all of the broadcasting 
station licensees of the availability of said works for broadcasting. 

Ninth: Publisher represents that all rights granted by it to BMI under the 
terms of this agreement are its sole and exclusive property, that said rights are 
free from all encumbrances and claims, and that it has full right and power to 
make the within agreement, and that there exists no adverse claim to or in 
the said rights. 

Tenth: Upon the service on any of the parties herein indemnified of any notice, 
demand, process, papers, writ or pleading upon which any such claim, demand, 
suit or proceeding is made or begun against them or any of them, which Publisher 
shall be obliged to defend hereunder, BMI shall, as soon as may be practicable, 
give Publisher notice thereof and shall deliver to Publisher such papers, or true 
copies thereof, and BMI shall have the right to participate in such suits by counsel 
of its own selection, at its own expense. Publisher agrees to cooperate with BMI 
in all such matters. 

Eleventh: In the event that Governmental Rules and Regulations, affecting a 
substantial number of BMI’s commercial broadcasting station licensees or a 
substantial volume of the business of BMI’s commercial broadcasting station 
licensees, are changed so as to forbid or restrict substantially the broadcasting 
of commercial programs, BMI shall have the right to terminate this agreement 
at any time thereafter, during the existence of either of such conditions, by giving 
Publisher thirty (30) days’ notice in writing, provided that BMI shall, prior to 
the end of said thirty-day period, also terminate all agreements of a similar 
nature with other publishers containing a similar right of termination. In the 
event of such termination, BMI shall be under no further liability to Publisher for 
payments hereunder, except that payments shall be made for all periods up to 
the effective date of such termination, and Publisher shall remain liable under 
the indemnity provisions of this agreement with respect to all performances made 
prior to the termination date. 

Twelfth. Publisher hereby makes, constitutes and appoints BMI, or its nomi- 
nee, Publisher’s true and lawful attorney, irrevocably during the term hereof, 
and in the name of BMI or its nominee, or in the name of Publisher, or otherwise, 
to do all acts, take all proceedings, execute, acknowledge and deliver any and 
all instruments, papers, documents, process or pleadings that may be necessary, 
proper or expedient to restrain infringements and to enforce and protect the 
rights conveyed by this agreement, and to recover damages in respect to or for 
the infringement or other violation of the said performing, broadcasting and 
television rights in the works, and in its sole judgment, to join the Publisher 
and/or others in whose names the copyrights to any works may stand, to dis- 
continue, compromise or refer to arbitration, any such actions or proceedings, 
to make any disposition of the differences in relation to the premises. 
Any actions or proceedings commenced by BMI pursuant to the provisions of 
this paragraph “Twelfth” shall be at BMI’s sole expense. 

Thirteenth. In the event of any dispute of any kind, nature, or description 
whatsoever arising between BMI and Publisher in connection with the terms 
and conditions of this agreement, or arising out of the performance hereof, or 
based upon an alleged breach hereof, the same shall be submitted to arbitration 
in New York City by a board consisting of three arbitrators under the then 
prevailing rules of the American Arbitration Association pursuant to the New 
York arbitration law. Each of the parties hereto shall have the right to select 
one of the said three arbitrators and the two arbitrators so selected shall there- 
upon select the third arbitrator, provided, however, that in the event the said 
two arbitrators shall be unable to agree upon the selection of a third arbitrator, 
such third arbitrator shall be appointed by the American Arbitration Associa- 
tion, and the parties further agree to abide by and perform any award with 
respect to any such controversy rendered by the Arbitration in conformity with 
this agreement, and that the expenses of such arbitration shall be divided 
equally between the parties. 
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Fourteenth. The within agreement shall supersede in all respects the several 
agreements between BMI and Martin Block Publishing Company, dated May 29, 
1941, August 1, 1941, October 18, 1941, and November 14, 1941, all of which have 
heretofore been assigned to Publisher, and the agreement between BMI and 
Publisher, dated March 9, 1942, and all of the compositions licensed to BMI 
pursuant to the said agreements shall be deemed to be licensed to BMI pur- 
suant to the terms of this agreement, provided, however, that royalties payable 
with respect to any of the said compositions shall not be chargeable against the 
minimum guaranty herein provided for. 

Fifteenth. This agreement and each of the provisions hereof shall bind and 
inure to the benefit of each of the parties hereto and their respective successors. 
This agreement shall be construed in accordance with the laws of the State of 
New York. This agreement shall not be assignable by either party without the 
consent of the other. 

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be 
duly executed as of the day and year first above written. 

Broapcast Music, INC., 
By W. C. Tompkins, Vice President. 
MARTIN BLOCK PUBLISHING Co., INC., 
By MartTIn Biock, President. 


SCHEDULE A 


| | 
ae ~ aoe a anne = ae 
| 


Composer and author Unpublished or published 





Bob Warren 


| 
| 
| 


Published, copyright 1943 by Mar- 
tin Block Publishing Co., Inc. 


JANUARY 17, 1944. 
Broapcast Music, INc. 
580 Fifth Avenue, New York City. 

GENTLEMEN: We do hereby acknowledge receipt of your check in the sum of 
Thirty-Five Hundred ($3,500) Dollars. 

It is our understanding that the said $3,500 is paid to us as an advance against 
any and all royalties that may now be due and payable or may hereafter become 
due and payable by you to us with respect to performances of the compositions 
entitled “One Red Rose Forever,” “I Guess I'll Have To Dream The Rest,” 
“Jack and Jill,” “This Is No Laughing Matter” and “I Prayed A Prayer,” as well 
as with respect to performances of any compositions acquired by Martin Block 
Publishing Co. Ine. and licensed by you subsequent to November 1, 1943. It 
is understood, however, that with respect to compositions acquired by us and 
licensed to you subsequent to November 1, 1943, you shall have no right to 
apply any royalties earned by such compositions until after the expiration date 
of the said agreement of November 1, 1943. 

It is further understood that notwithstanding any provision of the agreement 
between us dated November 1, 1943, and irrespective of the expiration date 
thereof, you shall continue to enjoy the exclusive performing rights in all com- 
positions subject to the said agreement until such time as the entire sum of 
$3,500. shall have been earned by us. We shall have the option, however, at the 
date of the expiration of our said agreement of November 1, 1948, to pay to you 
any portion of the said $3,500 which may not as yet have been earned, and upon 
such payment, all of your rights in the said compositions shall terminate in 
accordance with the terms of our said agreement. 

Very truly yours, 
MARTIN BLOCK PUBLISHING Co. INC., 
By MAkrTIN Biock, President. 

Accepted and agreed to: 

Broapcast Music, INc., 
By , Attorney. 
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FEBRUARY 7, 1945. 
Broapcastr Music, INc., 


580 Fifth Ave., New York, N. Y. 

GENTLEMEN: We do hereby acknowledge receipt of your check in the sum of 
Five Thousand ($5,000.) Dollars. 

It is our understanding that the said Five Thousand ($5,000) Dollars is paid 
to us as an advance against any and all royalties that may be due and payable 
or may hereafter become due and payable by you to us under the terms of the 
agreement between us dated November 1, 1943, as heretofore renewed for the 
period beginning November 1, 1944, and ending October 31, 1945. 

We further acknowledge that we have now received a total of Twelve Thou- 
sand ($12,000) Dollars in the form of advances, all of which said Twelve 
Thousand ($12,000) Dollars will be applied by you in payment of any monies 
which may become due to us under the said agreement of November 1, 1943 
as renewed. 

Very truly yours, 
MARTIN BLOCK PUBLISHING Co. INC., 
By Martin Brock, President. 
Accepted and agreed to: 
Broapcast Music, INc., 
By M. C. TOMPKINS, 
Vice President. 


BroapcastT Music, INc., 
New York, N. Y., May 21, 1945. 
MarTIN BLock Music, ING., 
501 Madison Ave., New York, N. Y. 


GENTLEMEN: This will confirm our understanding with respect to the modi- 
fication of the agreement between Martin Block Publishing Co., Inc. and BMI, 
dated November 1, 1943. 

First. The term of the within modification agreement shall commence on 
November 1, 1944, and terminate on October 31, 1946, and you hereby acknowl- 
edge that you have heretofore received from BMI the sum of Twelve Thousand 
($12,000) Dollars as an advance against any and all monies payable to you under 
the terms of the within agreement. 

Second. The term “network performances” as used in this agreement shall 
be deemed to mean a performance of a musical composition broadcast in the 
City of New York over radio stations WEAF. WJZ, WABC or WOR between 
the hours of 5 P. M. and 1 A. M. on weekdays including Saturdays, and between 
the hours of 8 A. M. and 1 A, M. on Sundays. 

Third. BMI agrees that with respect to each network performance received 
by any five (5) musical compositions published by you and licensed through 
BMI and which receive professional exploitation by you during the period 
commencing November 1, 1944, and ending October 31, 1946, you will receive a 
payment credit of Forty-eight ($48) Dollars for each such network performance. 
No payment, however, for any network performances shall be made until the 
said five (5) musical compositions hereinabove referred to shall have received 
an aggregate total of at least one hundred and fifty (150) network performances. 

You agree to furnish to BMI in writing from time to time during the term 
hereof a list or lists of any five (5) musical compositions published by you 
and licensed through BMI which receive professional exploitation during the 
period commencing November 1, 1944, and ending October 31, 1946, the network 
performances of which you desire to have credited in the manner hereinabove 
provided for. It is understood and agreed you shall not have the right to receive 
payment for network performances of more than five (5) compositions during 
the said year. 

BMI shall have the right to apply against any payments made to you with re- 
spect to network performances in accordance with the provisions of this para- 
graph the actual logged earnings of the five (5) compositions so designated by 
you, which said logged earnings shall be credited against the payment for net- 
work performances hereinabove provided for. Payment for such network per- 
formances received by you in accordance with the terms of this paragraph shall 
be made quarter-annually at the time BMI furnishes its regular accounting 
statements to you. 

In addition to any monies paid to you pursuant to the provisions of this modi- 
fication agreement, you shall be entitled to receive any and all monies that may 
become due and owing to you pursuant to the provisions of subdivision (a) of 
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paragraph THIRD of our said agreement of November 1, 1943, except such 
monies as may become due and payable to you under subdivision (a) of the said 
paragraph THIRD as the result of performances of any of the five (5) composi- 
tions which you may make subject to the provisions of this agreement. With 
respect to any performances of the said five (5) compositions, or any of them, 
any monies which may become. due and payable to you under subdivision (a) of 
the said paragraph THIRD shall be applied against any and all payments made 
to you under the provisions of this agreement. 

All of the provisions of paragraph THIRD of our said agreement of November 
1, 1943, except subdivisions (a), (b), and (c) are hereby canceled and terminated. 

Fourth. In consideration of the covenants herein contained, you agree that we 
shall determine, in the manner hereinafter set forth, for each week (from Mon- 
day to and including Sunday) of the term hereof the number of network per- 
formances received by so-called popular musical compositions during each said 
week. 

The said computation of network performances shall be compiled and based on 
the daily reports of the Accurate Reporting Service of New York City, as fur- 
nished to music publishers by the said Accurate Reporting Service during each 
week of the term hereof. In the event that we shall determine that the reports 
of the Accurate Reporting Service fail to continue to provide a correct listing of 
actual network performances, on the basis of a comparison between the reports 
of the Accurate Reporting Service and the daily performance logs of the four (4) 
New York network stations hereinabove mentioned, then we shall have the right 
to make the basis for tabulating the said list of network performances the said 
daily performance logs of the four (4) New York network stations. It is further 
understood and agreed that we shall have the right to eliminate from the compu- 
tation of the said network performances any performances of musical composi- 
tions which consist of signature or thematic usages even if such usages consti- 
tute a complete chorus of a musical composition. 

Fifth. Except as hereby modified either expressly or by necessary implica- 
tion, the said agreement of November 1, 1943, and all the terms and conditions 
thereof shall remain in full force and effect. 


Very truly yours, 
Broapcast. Music, Inc., 


By Rosert D. Burton, 
Assistant Secretary. 
Accepted and agreed to: 
MarTIN Brock Music, INc., 
By Martin Biocg, President. 


Broapcast Music, Inc., 
New York, N. Y., September 21, 1945. 
Martin Brock Music, INC., 
501 Madison Ave., New York, N. Y. 

GENTLEMEN: This will confirm our understanding with respect to the extension 
of the term of the agreement between us, dated November 1, 1943, as modified by 
an agreement dated May 21, 1945. 

1. The term of our said agreement of November 1, 1943, is hereby extended 
subject to the provisions hereinafter contained for an additional term of one (1) 
year commencing November 1, 1945, and terminating on October 31, 1946. 

2. It is understood and agreed that the term “network performance” as defined 
in our said agreement of November 1, 19438, shall hereafter and for the purposes 
of this agreement be defined as a performance of a musical composition broadcast 
in the City of New York over radio stations WEAF, WJZ, WABC, or WOR 
between the hours of 5 P. M. and 1 A. M. on weekdays and between the hours 
of 8 A. M. and 1 A. M. on Sundays. BMI shall have the right, at its option, how- 
ever, to exclude from the operation of this agreement any performance not 
simultaneously broadcast as part of a regular network program, if such local 
station broadcast, in the judgment of BMI, is, by reason of the character of 
the program or any other factor, of negligible value in connection with the ex- 
ploitation and sale of musical compositions. 

3. It is understood and agreed that in the event that you shall receive any 
monies as. an advance from BMI at any time either prior to the commencement 
of the said extended term or during the said extended term, which said monies 
shall not have been earned by you by virtue of payments which may become due 
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and owing to you either prior to or during the said extended term, then and in 
such event the said extended term shall be further extended until such time as 
any and all monies advanced to you shall have been earned and for a period 
of thirty (30) days thereafter. 

4. Except as hereby modified either expressly or by necessary implication, the 
said agreements of November 1, 1943, and May 21, 1945, and all the terms and 
conditions thereof shall remain in full force and effect. 

Very truly yours, 
Broapcast Music, INc., 
By . 
Assistant Secretary. 
Accepted and agreed to: 
Martin Biock Music, INc., 
By Martin Bock. 


BroaDcastT MusIc, INCORPORATED, 
New York, N. Y., January 31, 1946. 
MARTIN BLock Music, INc., 
501 Madison Ave., New York, N. Y. 


GENTLEMEN : This will confirm our understanding with respect to the modifi- 
cation of the agreement between us dated November ist, 1943, as heretofore 
modified by agreements dated May 21st, 1945 and September 21st, 1945. 

1. You do hereby acknowledge that since January Ist, 1946, you have received 
advances aggregating Ten Thousand ($10,000) Dollars, and you do hereby 
ratify and confirm the provisions of paragraph 3 of our said agreement of 
September 21st, 1945 to the effect that the term of our said agreement of Novem- 
ber ist, 1943 shall be extended until such time as any and all moneys advanced 
to you either prior to the date hereof or hereafter shall have been earned by 
you by virtue of payments which may become due and owing to you from us 
and for a period of thirty (30) days thereafter. 

2. The parties acknowledge that during prior periods of the said agreement 
of November ist, 19483, BMI has made special incentive payments to you in 
accordance with a payment formula which has become outmoded by reason of 
certain changes which have taken place in the music industry with respect 
to the computation and rating of performances of musical compositions over 
the four (4) major national networks. The parties do further acknowledge 
that by virtue of the foregoing, paragraphs SECOND, THIRD and FOURTH 
of the agreement between us dated May 21st, 1945 and paragraph 2 of the agree- 
ment between us dated September 21st, 1945, have now become inapplicable and 
no longer express the intention of the parties. 

The parties do further acknowledge that from and after January Ist, 1946, 
the said provisions heretofore referred to, i. e., paragraphs second, third and 
fourth of the agreement between us dated May 21st, 1945, and paragraph 2 of 
the agreement between us dated September 21st, 1945 shall be deemed terminated, 
cancelled and wholly inoperative. 

3. BMI represents that it intends to establish a new system of incentive pay- 
ments based upon a new formula to be devised by it. BMI agrees to pay you 
under any such new formula for incentive payments established by it on the 
same basis and on the same terms and conditions as such payments may be 
made to other leading music publishers affiliated with BMI. BMI further agrees 
that payments made in accordance with such new formula shall be retroactive 
to January ist, 1946. 

4. Except as hereby modified either expressly or by necessary implication, 
the said agreements of November ist, 1943 and May 21st, 1945 and September 
21st, 1945, and all the terms and conditions thereof shall remain in full force 
and effect. 

Very truly yours, 


Broapcast Music, INc., 


By 
Vice President. 
Accepted and agreed to: 
Martin Brock Music, IN¢., 
By ———________ 
President. 
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Persons reputed at one time or another to own or have an interest in, or to 
have owned or had an interest in, “dual affiliates,” i. e., publisher-members of 
ASCAP and publishers affiliated with BMI* 


[Based on sources indicated in letter to Mr. Maletz, chief counsel of the Antitrust Subcommittee, dated 


Name 


Aberbach Bros 


Roy Acuff and Fred Rose 
Berle Adams 

A) Sas. 

Perry Alexander -- 

Ray Anthony --. 

Gene Autry ------ 


Charles D. Barnet __- 
Irving Bibo- _----- 
Shelton Black - 

Jerry Blane 

Blasco Family ---. 
Archie Bleyer - - -- 
Ray Block 


Martin Block _-_--- 


Box & Cox 
Vincent Brandom. 


Irving Broude_- 

Brull_- 

Sonny Burke, Les Brown, 
Marmor. 

Niek Campbell 

Capitol Records 


Van Ness Clark 
Rosemary Clooney 
Paul Cohen___- 


Nat Cole, Carlos Castel, Buddy 
Morris. 

Columbia Records----------- 

Colombo and Ricordi__- 

Reg Connelly 

Morty Craft and Al Jacobs... _. 


Sylvester Cross 
Xavier Cugat_-.--_- 


Walt Disney Productions, Inc. 
Tommy Dorsey (deceased) -- 


Dave Dreyer ---..------- , 


Jack Elliott 
Redd Evans 


pe i) is oss id. cae 


Don, Doris and Marvin Fisher. | 








January 28, 1957] 


Publisher-member of ASCAP ! 


| Alamo Musie, Inc.; Reg Connelly 


Music, Inc.; Charles N. Daniels, 
Inc.; Ross Jungnickel, Inc.; 
Rosarita Music, Inc. 
Milene Music- 
Pie Musie Cor 
Albert Music Corp 
Dubonnet Music Publishing 


| Starlight Music Co 


West’rn Music Publishing Co- 


Lewis Music + mappmaatcadh Co., Ine 
Bibo Music, Inc_ - 


..| Windy City Musie Co 
| Jubilee Music; Oriole Music MP.) 


Blasco Music, Inc. -- 


_.| Cadence Publications - 
| Block Publishing Co.; Hollybrook 


Musie Co., Ine. 


Fanfare Music Co.; Martin Block; 


Standard Music ea 


Ltd. 


___| Box & Cox (P ublications), Ine__- 
.| Brandom Music Co------- 


| Broude Bros 


“Ed 


Brull Musie, Inc ue 2: 
Crystal Music Publishers, Inc_- 


Cornell Music, Ine. 


| Ardmore Music Corp- -- 


| Rialto Musie Publishing —, 


Roger Music, Ine 
Paco Music, Inc_- 


Crestview Music Corp. --- 


April Musie, Inc_- 


__| G. Ricordi & Co. (of New York) __ 


Reg Connelly Music, Inc 
Ama Musie Co 


Choice Music, Inc- 
Bogat Music Corp.; 
Joe Davis Music Co., 
Artists Music, Ine---- 
Northern Music Corp. 
Kingsway Music Cor 

Walt Disney Music Nae 
Dorsey Bros. Music, Inc- -- 


Bourne, Inc. - 


Bristol Music Corp 


Rytvoe, Inc.; Henry Spitzer Mu- 
sic Publishing Co., Inc.; War- 
ock Music, Ine. 

Jack Elliott Music Co__. 

Redd Evans Music Co.; Jefferson 
Music Co. 

Marvin Music Co 

Fred Fisher Music Co., Inc 


See footnotes at end of table. 


REE S 


Publisher affiliated with BMI 


Hill & Range Songs, Inc. 


| Acuff-Rose Publications. 
| Pre-view Publications. 
Signet Music Co. 


_.| Citation Music, Ine. 


| Moonlight Music, Inc. 

Gene Autry Music Publishing, 
Ine.; Caravan Music Co.; Golden 
West Melodies, Inc. 

Indigo Music, Ine. 

Music City Copyrights. 

Lake Front Musie. 

Benell Musie Publishing Co. 

| Midland Musie Co. 

Rosarch Publishing Corp. 

Lochrae Music Corp. 


Martin Block Music, Inc. 


| Ashtown Music Corp. 

| Frederick Music Co.; 
Musie, Ine. 

Rongwen Music, Inc. 

| Odeon Musie, Ine. 

| Marmor Musie, Inc. 


Temerity 


Campbell Music, Inc. 
Beechwood Music Corp.; 
| chester Music. 

Dixie Music Publishing Co. 
Ward & Sears Music, Inc. 
Copar Music, Inc.; Pereo Musie, 

Inc.; Pinelawn Music Publish- 

ing Co., Ine. 

ener, Inc.; Maytime Music, 

ne. 

Blackwood Music, Inc. 

G. Ricordi & Co. 

Hill & Range Songs, Inc. 

Judson Music Co.; Florida Music 
Publishing Co.; Fifth Avenue 
Music Co.; Sna Juan Music Pub- 
lishing Corp. 

American Music, Inc. 

Alameda Music. 

Beacon Music Co. 

Daywin Music, Inc. 

| Champion Music Corp. 

| Forrest Musie Corp. 

Wonderland Music Company, Ine. 

Embassy Music Corp.; Seneca 
Music Pub. Co. 

Raleigh Music PublishingQ@Co.; 
D. Dreyer & Co., Inc.; JayjDee 
Musie Corp. 

Cherio Music Publishers, Inc. 


Win- 


Cathy Music Co. 
Valiant Music Co., Ine. 


| Danby Music Co. 
Do. 
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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Persons reputed at one time or another to own or have an interest in, or to 
have owned or had an interest in, “dual affiliates,” i. e., publisher-members of 
ASCAP and publishers affiliated with BMI ‘\—Continued 


Name 


Ralph Flanagan 


Fred Forster 
Moe Gale 


Al Gallico 
Jack and Juggy Gayles 


Jackie Gleason 
Jack Gold 
Michael H. Goldsen 


Gene and Harry Goodman 


Lanny Gray 
David A. Grimes 
Michael Grove 
Stuart Hamblen 
Charles H, Hansen 
Hartman and Bartlett. 


Eddie Joy and Robert Merrill 


Phil Kahl 
Herman Kanes- -. 
Dave Kapp and Vaughn Horton 


Ed Kassner. _- , 
Edward Kassner- --. 


Sammy Kaye.... 
Frank Kelton 
Stan Kenton aa 


Herb Kessler 

Lee Kinderer 

Frankie Laine 

Frankie Laine and Carl Fischer 
(deceased). 

Johnny Lange 

George Lee__. 

Herb Levine _ - 

A. ——— 

Lou Levy 


Bob Lissauer and John Jacob 
Loeb. 

Guy Lombardo..........-- 

London Records 

Vincent Lopez 

Frank Luther 

SABES EOE. noc its ddadkceaw 


Mort Manus 

Josef Marais and Howard 
Richmond. 

Marks Family-_....-.:-......-. Ls 

Freddy Martin. 


Murray Massey 
Richard Maxwell_..............- 


Don MacNeill and Harry Carl- | 
son. 
Robert Mellin 


Mahlon Merrick 
Bob Miller 

Ivan Mogull. 

Art Mooney. .-.- 
Russ Morgan 
Edwin H. Morris. 


James E,. Myers 
Sid Nathan. -........ 


Fred Norman 


__| Kanes Music Publishers. 





| Massey Music Co., Inc. --_-_-_--- 
Maxwell-Wirges Publications 


Were Musie Co-- 





Publisher-member of ASCAP ! 


Coachella Music, Inc.; Flanagan, 
Hendler & Woods, Inc. 

Forster Music Publisher, Inc-_--_..- 

Advanced Music Corp 


Al Gallico Music Co., Ine_..-...- 
United Music Corp 


Songsmiths, Inc 

Jack Gold Music Co 

Criterion Music Corp.; Michael | 
H. Goldsen, Inc. 

Harman Music, Inc... ...-....-.-.. 


Memory Music Publishers------ -- 

Grimes Music Publishers. - --.----. 

Cecille Music Co., Inc 

Vinrob Music Co. - f 

Charles H. Hansen Music Obs uit 

Ross Jungnickel, Inc.; Rytvoc, 
Inc. 

Hawthorne Music Corp.; 
Music, Inc. 

Planetary Music Publishing Corp. 


Joy 


Garland Music, Inc.; Vaughn 
Horton, Inc. 
Dorchester Music Cor p- e: 
Edward Kassner Music Co., | Inc 
orld Music, Inc_.-. 
B, Kelton Music Co---- 
Ae Publications; Leslie Music 
Corp. 
Halsey Music, Inc sl 
Overbrook Publishing Co_-- 
Gibraltar Music Co., Inc_. 
Foremost Music, Ine 


Bulls-Eye Music, Inc- - 

Lee Music Corp sae 

Jewel Music Publishing Co., Ine. 

Midway Music Co._-- 

Leeds Music Corp.; the Peter 
Maurice Music Co., Ltd.; Pick- 
wick Musie Corp. 

Loeb-Lissauer, Inc 





, | Lombardo Music, Inc 
| Burlington Music Corp 
V. Lopez Music Co 


Luther Publications_.-. 
Herbert Music Co., Inc 


Alfred Musie Co., Inc_. 
Fideree Music Corp. 


Piedmont Music Co--- 
Martin Music......-..-....- 


Buckeye Music, Ine 


Robert Music Corp.; Sherwin | 
Music, Inc.; University Music | 
Corp. | 


Bob Miller, Inc. : . 
Ivan Mogull Music Corp--- 
Hampshire House P ublishing - - 


| Glenmore Music, Inc-- 


Edwin H. Morris & Co., Inc.; i 
Mayfair Music Corp.; Melrose 
Music Corp. 

Myers Music hcmaseeulen etn 

Arnel Music Corp. sas } 


Fredbee Music Corp-.- ; 


| 


See footnote at end of table. 


| Hollis Music, Ine.; 


| E, 


Publisher affiliated with BMI 


Hanwin Music Corp. 


Adams-Vee & Abbott, Inc. 

Sheldon Music, Ine.; Stratton 
Music, Inc. 

Gail Music Corp. 

Gale & Gayles, Inc.; 
Musie Corp. 

Jaglea Music Corp. 

Greta Music Co. 

Atlantic Music Corp. 


Rockaway 


Regent Music Corp.; Are Music 
orp. 

Orange Music Publishers. 

David’s Ditties. 

Murray Michael Productions, 

Hamblen Music Co., Inc. 

Music of Today. 

Cherio Music Publishers. 

Trinity Music, Inc. 

Patricia Music Publishing Corp. 

Excelsior Music Publishing Co. 

Blue Grass Music; Ashland Music 
Corp. 

Picadilly Music Corp. 

Picadilly Musie Corp.; 
Country Musie Co. 


Town «& 


| Republic Musie Corp. 
| Kenny Music Publishers, Inc. 


Benton Publications. 


Signet Music Co. 
Marlyn Music Publishers. 
Frannan Music Co., Ine. 


| Palmer Music Co.; Triway Music 


Jo.; Frannan Musie Co., Ine. 
Milestone Music Co. 
Zodiac Music Corp. 
Encore Music Publications, Inc. 
Studio Music Co. 
Duchess Music Corp. 


Scope Music, Inc. 


London Music Corp. 

Felsted Music Corp. 

Uranus Music Co. 

Luther Music, Inc. 

Fanmar Music Co.; Lutz Bros. 
Music Co., Inc.; Orpheum Music 
Co, 

Capri Music Co. 

{ Ludlow Music, 

Ine. 

B. Marks Music Corp. 

Fremart Music Co.; Maestro Mu 
sie Co. 


| Carnegie Music Corp. 


Cross Music Co.; Crown Music 


Sorority Fraternity; Records Pub- 
lications. 

Mellin Music, Inc.; 
Ine. 


Robert Mellin, 


| Palisades Music Publishing Co. 
| Main Street Songs, Inc. 


Harvard Music, Ine. 


| Sunrise Music Co. 


Claremont Music Co. 
Meridian Music, Inc. 


Seabreeze Music, Inc. 

Lois Music Publishing Co.; 
Cee Music Corp. 

Ainsley Music Corp. 


Jay & 





MONOPOLY PROBLEMS IN REGULATED 


4993 


INDUSTRIES 


Persons reputed at one time or another to own or have an interest in, or to 


have owned or had an interest in, * 
{SCAP and — rs oe © with BMI ’*— 


Name 


Les Paul and Mary Ford 
George Paxton - ..---.- 
Ralph Peer... 


Don Pierce-.---- 
George Pincus-- 


Teddy Powell 
Theodore Presser. ---. --- 


Louis Prima..-....-- 

Jack Rael and Patti Page... 

Buck Ram 

Fred Raphael 

DG ei iestteiidtetdants~oki<iene 
Herb Reis 

Leon Rene 

Howard 8. Richmond 


Howard §8. Richmond and 


Woodie Herman. 


Howard 8. 
Dinah Shore. 

Virginia Richmond_.-.--_---.-..~-- 

Tet Teiethedcccs wceentyeser4n 


Richmond and 


Artie Shaw 

Eddie Shaw 

George Simon 

Frank Sinatra, Ben Barton, 
Henry Sanicola 

Larry Spier (deceased) -- 


Henry Spitzer (deceased) -.- - - 
Nathaniel Tannen... 


Larry Taylor 

Hank Thompson 

Tommy Valando---..-..-.-..--. . 

Tommy Valando and Perry 
Como. 

Rudy Vallee_-_-. 

Jimmy Wakely 

Mark Warnow (deceased) 


and i 


| 





oad Riverside Music Publications. __- 
Mark Warnow Music... 


Mark Warnow (deceased) and | 


Robert Briody. 
SOU TR ei cic ann arnsnied 
Paul Weston and Jo Stafford ___- 
George Wiener. - --- 
Edward R. Wilson _. 


Murray Wizzell__ 
Rudolph C. Woodard 


Beasley Smith. 
Bobby Worth 


mately 900 firms. 


-| Grand Musie Corp 
.-| Keystone 


‘dual affiliates,” 


| 
| 


Publisher-member of ASCAP ! 


4 F 


| Deerhaven Music Corp. - - -- -«f 
| George Paxton, Ine... wel 
Music Pub- 


Charles K. Harris 
lishing Co., Ine. 


..| Gold Medal Music 
George 


Pincus & Sons Music 
Corp. 
Tee Pee Music Co 
The John Church Co.,; 
Theodore Presser Co. 
Enterprise Music Corp............ 
Lear Music, Inc , . 
Panther Music Corp-. bind 
Fred Raphael Music, Ine 
The Hub Music Co.._.--...-- 
Reis Publications, Inc 
Leon Rene Publications 
Cromwell Music, Inc.; 
mouth Music, Inc.; 
Music, Inc. 
Mars Records, Ine 


Cosmic Music, Ine.; Manchester 
Musie, Ine. 

Collie Music 

be Ritter Music Publications, 
ne. 

Lincoln Music Corp ce nh 

Eddie Shaw Music Co-_-_.---...-- 

George Simon, Inc-. 

Barton Music Corp.; Sinatra Songs, 
Inc. 

Beaver Music Publishing Corp.; 
Carlyle Music Publishing 
Corp.; Larry Spier, Inc. 

Henry Spitzer ¥ usie Publishing 
Co., Ine. 

se “Music Publishing Co., 


aa Taylor Music Co-..- 

Texoma Music Ps aaa 

Aspen Music Corp.; Laurel Music 
Corp.; Valando Music Corp. 

Oxford Music Corp. -- 


Ruval Music Co--.--.---.----- 


Gateway Music, Inc_-- 


| Sam Weiss Music, Inc- - -- 
| Hanover Music Corp. - 


Music Company “of | 
California. 
Murray Wizzell Publishing Co___. 
Randy-Smith Musie Corp. ---- 


a Worth Music Publishers, 
ne. 





i. e., publisher-members of 


Continued 


Publisher affiliated with BMI 


Iris-Trojan Music Corp. 

Winneton Music Corp. 

APRS; Melody Lane, Inc.; 
International Corp. 

Starrite Publishing Co. 

Gil Musie Corp. 


Peer 


Maggie Music Co. 
Merion Music, Inc. 


Bs & L Music Co. 
gap Musie, Ine. 

Wi ildwood M usic, Ine. 

Celebrity Music, Inc. 

Delaney Music. 

Herb Reis Music Corp. 

Recordo Music Publishers. 

Folkways Music Publishers, Inc.; 
Hollis Music, Ine.; Melody 
Trails, Inc. 

Folkways Music Publishers, Inc.; 
Hollis Music, Ine.; _ Ludlow 
Music, Ine. 

a Music, Inc.; Ludlow Music, 
ne. 

Mae Heather Music House. 

Jon-Ton Music; Austin Musicj;Co. 


Winfield Music, Inc. 

Mr. Music Co.; Sir Music Co. 
Simon House, Ine. 

Trans-Music Corp. 


Maple Leaf Music P Publishing 
Co., Inc.; Montauk _ Music, Ine. 


Spitzer Sons, Inc. 
Tannen Music, Inc. 


Jimskip Music, Inc. 
Brazos Valley Music Co. 
Sunbeam Music Corp. 


Do. 


Rudy Vallee Music Publications. 
Jimmy Wakely Songs. 
7a Music, inc. 

0. 


Weiss & Barry, Inc. 

Scorpio Music Publishing Co. 
Wemar Music Corp. 

Locust Music Publications. 


Tarry-Town Music Co. 
Gallatin Music Corp. 
Eastern Music Publishing Co., 
Ine. 


'The ASC AP firms having so-called dual affiliates are for the most part relatively small or minor firms. 
The above list shows about 170 reputed such firms out of a total ASCAP 
Not only do more tban 75 percent in number of the AS 


a membership of approxi- 
AP firms lack any so-called dual 


affiliate but the fact is that those 75 percent probably receive more than 90 percent of all ASCAP royalty 


distributions to publishers and performances. 


In fact, the trade magazine Variety for April 21, 1954, esti- 


mated that the 6 top ASCAP publishers (none of waom has BMI dual affiliates) alone receive more than 


75 percent of all ASCAP publisher distributions. 


In short, on this basis, it would appear that the income 


of these 6 ASC AP publishers from ASCAP alone is about as great as all ‘of BMI’s gross income, 
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MONOPOLY PROBLEMS IN 


REGULATED INDUSTRIES 


Entertainers who reputedly own or have an interest in, or formerly owned or 
had an interest in, respectively, (A) publisher-members of ASCAP and (B) 
publishers affiliated with BMI 


(Based on sources indicated in letter to Mr. Maletz, chief counsel of the Antitrust Subcommittee, dated 


Name 


Johnny Mercer-._------ 
Al Albert____ : 
Red Buttons_-- 


Dave Barbour and 
Peggy Lee. 
Frank Sinatra-_-__----- 


Eddie Fisher. _-____-- 
Martin Block __.- 


Xavier Cugat- -_-_----- 
Joe Bushkin_..--_- 
Archie Bleyer--______-- 
Hoagy Carmichael. --__- 
Lawrence Welk __.__-- 
Woody Herman._.-- 


Enoch Light - _- 
Dinah Shore 


Irving Fields_______-. 

Nat ‘‘King’’ Cole____ 

Burke and Brown_____-- 

George Hall__..___- 

Willard Robison 

Les Paul and Mary 
Ford, 

Danny Kaye..__-- 

Tommy Dorsey 
ceased). 

Joan Edwards 


(de- 


Gus Edwards Family - - - 
Elliot Lawrence--_-_.___-- 
Jack Elliott. ........... 
Louis Prima________- 
Matt Dennis. ____- 
Josef Marais_.__. _ .- 
Sid Ceasar___._.. 
Frankie Lane 


Bill McCune t 
Ray Scott and Mark 
Warnow (deceased). 
Russ Morgan 
Art Mooney... 
Paul Weston 

Stafford. 
Ralph Flanagan__. 
Richard Hayman 


and Jo 


Lenny Haytonand Lena | 


Horne. 
Ray Bloch--_- 
Joe Howard. ._- 
Sonny Burke 
Liberace 


Henry Russell... ---- 
Gordon Jenkins. - _----- 


Isham Jones (deceased) -- 


Jack Rael 
Page. 

David Diamond Sates 

Charles D. Barnet... 

Artie Shaw. 

Spike Jones. 

Guy Lombardo 


and Patti 


Vincent Lopez. - - 
Zeke Manners 
Percy Faith. ; 
Freddy Martin 


Jan. 28, 195 
A 








Type of entertainer 


Recording artist _- 
| Recording artist (1 of Four Aces) 
TV performer 


Recording artist, 
artist. 
Actor, recording artist, TV performer - 


actress, recording 


Recording artist, TV performer 
Leading disk jockey 


Band leader 

Recording artist ____ ar 2 yahen dae 
Band leader-.-___._.....---- 

Recording artist __ 

Band leader, TV pores 

Band leader 


Band Jeader___- 

Recording artist, TV performer. 
Recording artists, Burke A and R man- 
Band leader 

Recording artist_..____- 

Radio performers; recording artists____ 


Actor, recording artist 
Band leader. 


Radio performer, recording artist_____- 
Actor, recording artist, TV performer_- 


Actors, performers, recording artists__- 
Band leader, recording artist.._...._~- 
Recording artist 
Band leader. 
— ing artist 

do 


_.| TV. performer, recording artist - 


pa salt Rion ccchtegeinas 
Band leader_____- 
Band leaders 


Band leader, recording artist -__-------- 

Recording artist, A and R man, re- 
cording artist. 

Band leader, récording artist 


Recording artist, A and R man __- 
Recording artists : + 


Band leader, recording artist -_..-..- 
Old-time vaudeville performer 
Recording artist, A and R man 

TV performer, recording artist... 


Band leader _- 

Band leader, recording ‘artist, A and 
R man. 

Band leader, recording artist ---------- 

Band leader, TV performer, recording 
artist. 

Performer, recording artist-__--.-...--...- 

a leader, ss ey 

0. . . 
do__- 

Band leader, recording artist, TV per- 
former. 

| do 

| Radio performer, recording artist _. 
Recording artist, A and R man 





| Band leader, recording artist 





ASCAP publishing firm 


A-M Music Corp. 

Albert Music Corp. 

Arbee Music Publishing Co., Inc., 
Lord Musie Publishing Co., Inc. 

Barbour-Lee Music Corp. 


Barton Music Corp., Stanwood Music 
Corp., Maraville Music Corp. 

Blackstone Music, Inc. 

Martin Block, Fanfare Music Co., 
Standard Music Publications, Ltd. 

Bogat Music Corp. 

Joe Bushkin Music, Inc. 

Cadence Publications. 

Carmichael Music Publications. 

Champagne Music Corp. 

——? Music Corp., Mars Records 
ne. 

Commercial Music Co. 

Cosmic Music, Inc., 
Music, Inc. 

Crest Music Co. 

Crestview Music Corn. 

Crystal Music Publishers, Inc. 

Dawn Music. 

Deep River Misic, Inc. 

Deerhaven Music Corp. 


Manchester 


Dena Music, Inc. 
Dorsey Bros., Music, Inc. 


Duet Music, Inc. 
J — Durante Music Publishing 
0., 

Edwards “Music Co., Ine. 

Elliot Music Co., Ine. 

Jack Elliott Music Co. 

Enterprise Music Corp. 

Evergreen Music Corp. 

Fideree Music Corp. 

Flo Music, Inc. 

Foremost Music Co., Inc., Gibraltar 
Musie Co., Ine. 

42 Publishing Co., Inc. 

Gateway Music, Inc. 


Glenmore Music, Inc. 
Hampshire House Publishing Corp. 
Hanover Music Corp. 


Harwin Music Corp. 
Havrich Music Co. 
Hayton-Horne Music Co. 


Hollvbrook Music Co., Ine. 

Joe Howard Music Publisher. 

The Hub Music Co. 

International Artists, Ltd., Bel Canto 
Publishing Co. 

Ivy Music Corp. 

Gordon Jenkins, Inc., Bryant Music 


Co. 
Isham Jones Music Corp. 
Lear Music, Inc. 


Lero Music Co. 

Lewis Music Publishing Co., Inc. 
Lincoln Music Corp. 

Lindley Music Publishing Co. 
Lombardo Music, Inc. 


V. Lopez Music Co. 
Manners Music. 


| Marpet Music Corp. 


Martin Music. 
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Entertainers who reputedly own or have an interest in, or formerly owned or 
had an interest in, respectively, (A) publisher-members of ASCAP and (B) 
publishers affiliated with BMI—Continued 





Name 


Jerry Gray 

Roy Acuff 

Otto Cesana 

Harry James 

Lanny Ross-- - : 

Donald O’Connor and 
Sidney Miller. 

Tommy Valando and 
Perry Como. 

Roy Rogers 


Meredith Wilson 


Steve Allen 

Harry Owens 

Rudy Vallee 

Walter Schumann 
Jimmy Wakely. 
Rosemary Clooney - --- -- 
Perry Como 

David Roe........0s2i. 
Fred Waring 


Nathaniel Shilkret 

Ethel Smith 

Jackie Gleason - 

Paul Winchell and Mil- 
ton Delugg. 

Ray Anthony 

Teddy Powell 

Alec Templeton 

Duke Ellington 

Hank Thompson 

Claude Thornhill 

Bill Haley 

Stuart Hamblen 

Gene Autry --------- 2 

Johnny Long... 

Sammy Kaye... age 

Victor Young (deceased) 

Lucille Bail and Desi 
Arnaz. 

Don MeNeill 

Detlt TIGR ince cepcagtn ss 


3!) 
Erroll Garner 

George Gobel. --- -- 
Murray Kaufman... 
Milton Raskin - --- --- 
Johnny Ray --- 

Red Buttons... ..--.-.-- 
Nat “King” Cole__..-- 


Type of entertainer 


Performer, recording entiee:. 5 k 
Recording. artist 

Band leader 7 
Recording artist__.--...........-- 

TV performers 


Band leader, TV performer, recording 
artist. 
Actor, PV performer, recording artist -- 


Band leader, recording artist _- 

Performer 

TV performer, recording artist 

Band leader, recording artist 

Band leader, actor, recording artist__-- 

Recording artist 

Actor, recording artist _- 

Actress, recording artist _- Hog 

TV performer, recording artist.._____- 

Band leader, recording artist - 

Band leader, recording artist, TV per- 
former. 

Band leader, recording artist _- 

Actress, performer, recording artist __ 

TV performer, recording artist 

Ventriloquist, band leader, recording | 
artist. 

Band leader, recording artist _- 

Band leader ___--- a 

Performer, ioeding artist _ 

Band leader, recording artist -- 

Recording artist_- Be 

Band leader, recording ‘artist_.._____- 

Recording artist __ Gg einge e 

baie Staiee sienna 

Actor, performer... Pines 

Recording artist_____- oa ut 

Band leader, recording artist _- 

Recording artist _- 

TV actress, TV ‘actor, 
recording artist. 

Radio performer -- - -- 

Actress, recording artist, 
former. 

Recording artists __-. -- 

Pianist 

TV performer, actor_- 

Disk jockey 

Pianist 

Recording artist_- 

TV performer. -_- ve 

Recording artist, TV performer 


- bandleader, ; 


TV per- 





ASCAP publishing firm 


Meadowbrook Music. 

Milene Music. 

Modern Music Publications. 
Music Makers Publishing Co. 
Nationwide Songs, Inc. 
O’Connor & Miller Music Corp. 


Oxford Music Corp. 


Paramount-Roy Rogers Music Co., 
td 


ne. 

Plymouth Music Co., Inc. 

Randy-Smith Music Corp. 

Rosemeadow Publishing Corp. 

Royal Music Publisher. 

Ruval Music Co. 

Schumann Music Corp. 

Riverside Music Publications. 

Roger Music, Inc. 

Roncom Music Co. 

David Rose Publishing Co. 

Shawnee Press, Inc., Warock Music, 
Inc., Words & Music, Inc. 

Nathaniel Shilkret Music Co., Inc. 

Ethel Smith Music Corp. 


_| Songstniths, Inc. 


Standish Music Corp. 


| Starlight Music Co. 


Tee Pee Music Co. 

Alec Templeton, Inc. 

Tempo Music, Inc. 

Texoma Music Corp. 

Thornhill Music Co. 

Valley Brook Publications, Inc. 
Voso Music Co. 

West’rn Music Publishing Co. 
Woodward Music, Inc. 

World Music, Inc. 

Victor Young Publications, Inc. 
Desilu Music Corp. 


Buckeye Music, Inc. 
Artists Music, Inc. 


Beaver Music Publishing Corp. 
Octave Music Publishing Corp. 


o Gomalco Musie Corp. 
| Golden Bell Songs; Rylan Music Corp. 


Palm Springs Music Co. 

Carlyle Music Publishing Corp. 

Helayne Music Publishing Co. 

Princess Music Publishing Co.; Muir- 
field Musie Corp. 








B 





Roy Acuff 
The Airlane Trio 
Bobby Sherwood... ---- 


Blue Barron 

Abe Lyman 
Martin Block f 
Harry Bluestone 


Hank Thompson 

Russ Morgan....------- 

Landt Trio 

Ben Pollack 

Jimmy Lunceford 

Danny Thomas. -----. 

Chappie Willet and 
Lucky Millinder. 

Patti Page 

Tommy Dorsey 
ceased). 


Benny Goodman. .----.-- ati do 
..| Recording artist, performer, actor 


Jose Ferrer ...-. 
Jack Shaindlin 





} Recording artist, singer 
(de- Recording artist, bandleader 


Recording artist, performer 

Recording artists____.__-- 

Recording artist, performer on radio, 
TV, trumpet soloist. 

Recording artist, bandleader ---__----- 


Acuff-Rose Publications. 
Airlane Music, Inc. 


| Banbury Music, Inc. 


| Barron Music Corp. 


| Blane Music Co. 


“Dise jockey 


Recording artist, performer, “orchestra | 
leader. 


Recording artist__ ad 
| Orchestra leader, recording artist ____- 
| Recording artists 


Bandleader before 1940-__- 
Bandleader, recording artist. ak 
Performer on radio and television - -- 
Recording artists, performers 


Orchestra conductor 


| Ega 
| Embassy Music, Inc., Seneca Music 


Martin Block Music, Inc. 

Blue River Music, Inc., Folk Songs, 
Diane Music Co., Leora Music Co., 
Presto Music Co. 

Brazos Valley Music, Inc. 

Claremont Music Co. 

Coast to Coast Music Corp. 

Crossroads Music Co. 


| Dance Music Corp. 
| Dan’s Tunes, Inc. 
| Duo Music Publishing Corp. 


Music, Inc. 


Publishing Co. 


Emporer Music, Inc. 


Jose Ferrer Music, Inc. 
Filmusie Co. 
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| 
Name 


Dean A, Hudson 


Wallace Fowler 
Freddy Martin 


Bill Gale 
Illinois Jacquet 


TheGolden Gate Quartet. 


Gene Autry 


Charlie Barnet 

Les Paul and Mary 
Ford. 

Shep Fields 


Louis Prima 
Roy Eldridge-..........- 
Ray Bloch 


Guy Lombardo 

Scott Wiseman and 
Myrtle E. Wiseman, 

Frank Luther 

Enric Madriguera 

Bill Monroe 

Ray Anthony 

Glen Miller (deceased) - - 

Lanny Ross.......----.- 

BobNolan oie 

Bob Haymes. 

Tony Pastor 

Dennis Day 

Jose Morand 


Sammy Kaye_--.- 

Ernest Tubb. 

Vincent Lopez_-_-._------ 

Rudy Vallee_.....-.--.-- 

Ray Ventura . 

Larry Taylor... 

Pee Wee King and Redd 
Stewart. 

Ismael Morales (de- 
ceased). 

Boudleaux Bryant....-. 

Woodrow (Buddy) 
John<on. 


Charlie Spivak 
Mark Warnow 
ceased). 
Tommy Tucker 
Frankie Laine and Carl 
Fisher (deceased). 
Jimmy Wakely 


Artie Shaw 


Tex Williams 
Carl] Smith 


Resende 2 artist 


Type of entertainer 


Former recording artist, performer, 
orchestra leader. 

Recording artist, performer 

Recording artist, performer, orchestra 


er. 
Recording artist 
Recording artist, pecformer, orchestra 
leader. 
Negro spiritual quartet, performers, 
recording artists. 
Recording artist, performer 


Recording artist, orchestra leader _._-- 
Recording artists, performers on radio, 
, ete. 
Formerly a recording artist and or- 
chestra leader. 
Recording artist, orchestra leader 
Recording artist, bandleader 





Recording artist, orchestra leader 
Recording artists, performers 


Recording artist 

Recording artist, bandleader 
Recording artist, performer 
Recording artist, bandleader 


Recording artist, performer. 
nave artist, singer 
ao 
Recording artist, orc hestra leader. 
Recording artist, performer 
Former recording artist and band- 
leader. 
Recording artist, bandleader 
Recording artist, performer___-_---._-- 
Recording artist, bandleader 
Recording artist, performer 
Recording artist, bandleader - ----- 
Formerly performer, singer 
Recording artist, bandleader; both 
performers. 
Recording artist, performer... .-..--- 


Recording artist and performer. 
Recording artist, bandleader - -------- 


Performer 
Rec eons artist, orchestra leader 


Recording artist, bandleader 

Recording artist, both performers, 
Laine TV performer. 

Recording artist 


Recording artist, performer, and band- 
leader. 
Singer 


| Bob Nolan Music, 
Loa 


ASCAP publishing firm 


Florida Music Co, 


Wallace Fowler Publications, Ine. 
wyggnent Musie Co., Maestro Music 


Gals “Music Publishing Corp. 
Gilbert Music Publications, Inc. 


Golden Gate Quartet Musie Co. 


Golden West Meoldies Co., Inc., Cara- 
van Music Co., Gene Autry Music 
Publishing Co. 

Indigo Music, Ine. 

Iris Music Corp., Iris-Trojan Music 

arp. 

Jo-Ann Music Co. 


K & L Music Co. 

Little Jazz Music Publications, Ine, 

Lochrae Music Corp. 

eae, Inc., 
Ine. 

London Music Corp. 

Lu Lu Belle & Scotty. 


Frank Luther Musi¢ Co. 
Magnet Music, Ine. 

Bill Monroe, Inc. 
Moonlight Music, Inc. 
Mutual Music Society, Ine. 
Nationwide Songs, yaa. 

ne. 

C, Musie Corp. 
Pastor Music Corp. 

Patmar Music Co., Ine. 
Pemora Musie Publishing Co., 


Marmor Music, 


Ine. 


Republic Music Corp. 
Ernest Tubb Music, Inc. 
Uranus Musie Co, 

Rudy Vallee Music Co. 
Rayven Music Co., Ine. 
Reis and Taylor, Inc. 
Ridgeway Music, Inc. 


San Juan Music Publishing[Corp. 


Showcase Music, Inc. 
Sophisticate Music Co. 


Milt Stavin Music Co. 
Stevens Music Corp. 
Stuart Music, Inc. 


Time Music Co. 

Triway Music Co. 

Jimmy Wakely Songs, Winchester 
Music Co. 

Winfield Music, Inc. 


Dallas Music Co. 


Driftwood Publishing Co., Ine. 
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(The following letters were requested to be inserted in the record :) 


NoveMser 5, 1956. 
Congressman EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee, Washington, D. C. 

DEAR CONGRESSMAN CELLER: A reprint of your very interesting letter to 
the Mailbag in the New York Times dated October 14 was mailed to me by a 
friend of mine who is vitally interested in the music business—ASCAP in par- 
ticular. 

After reading it carefully it occurred to me that you might be interested in 
the viewpoint of this singer of popular songs. I perform weekly on a network 
program and am responsible for delivering something in the neighborhood of 
270 songs a year to the viewing public—a formidable sounding number but every 
song is carefully selected with an eye to pleasing the most number of people with 
best available compositions, 

in all the years I have been singing on NBC or CBS, on television or radio, 
I have never been subjected to the slightest pressure from them with regard 
to the songs I sing on their network. Except where the lyric has some objection- 
able content or innuendo that they feel might be offensive to the public, they 
have never exercised the slightest suggestion or censorship. 

I am aware of the fact that you’ve heard many arguments, pro and con, but I 
assure you that where this singing artist is concerned, and I believe the same holds 
true for all the “pop” singers today, insofar as BMI and ASCAP are concerned, 
they are only as strong as the songs they have in their catalogs at the moment. 
The problem of keeping a fickle viewing public happy is too important and com- 
petition 1s too strong to allow any performer to be influenced by anything but 
his own taste and good judgment. We have a principle we follow on the show 
and that is of performing only those songs that are popular at the moment, have 
been po] ular in the past, or stand a chance of becoming popular in the future 
because they have the backing of a major publisher behind them. That major 
puplisher can be ASCAP or BMI or anyone, if the song itself “has it.’ 

I am writing this letter on my own initiative because I feel you should be 
apprised of the viewpoint of as many people as possible who are vitally concerned 
with the industry you are investigating—in this instance BMI. I suppose if 
there were any intention of exerting pressure in any direction I would be in a 
more vulnerable position than a performer who does not have to use as much 
material yearly as I do because of the above-mentioned facts, but I knew you 
would be interested to know that if such a temptation existed on the part of the 
networks, they have never given in to it. 


Sincerely, 
DINAH SHORE MONTGOMERY. 


Savoy Music Co., 
Newark N. J., February 1957. 
Hon. Peter W. Rop1no, Jr., 
House of Representatives Office Building, 
Washington, D. C. 

HONORABLE Sik: My name is Herman Lubinsky. I reside at 89 Lehigh Avenue, 
Newark, N. J. Iam the president of Savoy Record Co., Ine., and Regent Records, 
Inc. I am also the proprietor of Savoy, Crossroads and Plane-Mar. 

I have been in the music business since approximately 1923, and I became a 
BMI affiliated publisher shortly after BMI’s formation. 

When I read in the newspapers of the hearings before your subcommittee 
held in New York in the fall of 1956, I sent an unsolicited telegram to your 
chairman requesting the opportunity to appear before the committee and to 
make known the views of a small publisher. 

Very briefly, what I wanted to say was that in all my experience with BMI, 
I was never told what songs to record or not to record. My practice as an 
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executive of a record company has been to record any songs that I thought the 
publie would like, whether they were ASCAP or BMI. During the course of my 
career as a publisher and a record company executive, I have had the occasion 
to make hundreds of visits to broadcasting stations from coast to coast, and 
to call upon thousands of disk jockeys. Never in all my experience have I re- 
ceived any preferential treatment because I was a BMI publisher. The records 
which I submitted for broadcasting were never questioned as to whether the 
songs were cleared through ASCAP or BMI. All that the stations were interested 
in is that the lyrics were not objectionable and that the song was the type of 
musie which station audiences will like. 

In our enterprises as outlined above, we employ 15 New Jersey residents, 
some of whom have been with us for over 30 years. BMI has made it possible 
for music publishing companies such as mine, to operate successfully outside 
the city of New York. 


Very truly yours, 
HERMAN LUBINSKY, Proprietor. 


Fesruary 25, 1957. 
Congressman Peter W. Ropino, Jr., 
Antitrust Subcommittee, Committee on the Judiciary, House of Repre- 
sentatives, Washington, D. C. 

DEAR CONGRESSMAN RoDINO: We, the undersigned, are BMI writers and resi- 
dents of the State of New Jersey. This letter is written jointly because of our 
common observations and experience which we think will be helpful to your 
subcommittee. 

We resent the charges made before your subcommittee by certain ASCAP 
writers that our works are “obscene junk” and have achieved popularity for 
reasons other than their merit. We point out at the outset that we bear no ill 
feeling toward ASCAP as an organization but we are disturbed by the charges 
made by some of its members against our music and BMI. These charges are, 
to our knowledge, without any foundation. 

I, Rosemarie McCoy, have written many songs. Some of the better known 
are If I May, Don’t Be Angry, Piddily Patter Patter, and Little by Little. 

I, Winfield Scott, have been writing since 1938 and some of my better known 
songs are: Tweedle Dee, Burn That Candle, Cherry Lips, and Gee Whittakers. 

Never in all our experience visiting recording companies, broadcasting sta- 
tions and disk jockeys has any one asked whether we were ASCAP or BMI 
writers. We have not been shown any favoritism because we were BMI writers. 
Most of our successful recordings have been on independent labels, that is by 
record companies not connected with any broadcasting company. 

Most of our works are played primarily over the thousands of independently 
operated broadcasting stations and on hundreds of thousands of juke boxes 
throughout the country. We believe that whatever success we have had has 
been the result of our ability to write the kind of music that the American public 
likes to hear. 

Initially, we experienced practical difficulties in becoming members of ASCAP. 
We were fortunate, however, in having available another organization, BMI, 
which readily admitted us as affiliated writers and made it possible for us to 
earn our livelihood by writing music. 


Very truly yours, 
Ross Marizr MoOCoy. 


WINFIELD G. Soorr. 


New York, N. Y., February 26, 1957. 
Hon. Peter W. Roptino, Jr., 
House of Representatives, Washington, D. C. 

HoNnoRABLE Stk: My name is Bernie Wayne. I reside in Fairlawn, N. J. 

This statement is submitted in connection with the hearings held béfore the 
Subcommittee on the Antitrust Laws. These hearings took place last fall, at 
which certain statements were made by ASCAP writers, namely, Billy Rose, 
that all BMI music was “junk”. 
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I deeply resent that statement! I have been a BMI writer since 1941 and 
have been very successful in writing music which has been widely acclaimed 
by the American public. Beginning with 1941, some of my better known songs 
have been Laughing on the Outside (Crying on the Inside), You Walk By, Blue 
Velvet, Vanessa, Tropicana, Veradero, Portauprince, ete. 

The clearest cut way I know of disproving the ridiculous Billy Rose statement 
is to send you samples of such songs. I would be most happy to compare them 
with his own work. 

In my experience as a BMI writer, I have never detected any favoritism by 
record company executives or broadcasting personnel toward my music because 
it was licensed by BMI. It was either good music or bad music. 

More recently, in my experience as a musical director for recording companies 
and television show, I have never known music to be selected for recording or 
performance because it was either ASCAP or BMI. Let me repeat, it was either 
good or bad music. 

I am sure ASCAP is a very fine organization, but I have chosen BMI because 
I honestly believe it to be an equally fine organization. 


Respectfully yours, 
BERNIE WAYNE. 


FEBRUARY 25, 1957. 


Hon. PETER W. Ropino, Jr., 
House of Representatives Office Building, 
Washington, D. C. 


HonoRABLE Siz: My name is Marvin J. Moore, I reside in Ridgewood, N. J., and 
am a writer affiliated with Broadcast Music, Inc. My best known works are 
Green Door and I Dreamed. 

I was sorry to learn from Mr. Avery Claflin that our group will not be privi- 
leged to present certain information to your committee concerning the attack on 
BMI by a misguided group of ASCAP writers. In lieu of a personal appearance, 
I am happy to be able to address the committee by mail. 

BMI’s future is my own future and in self-protection I wish to state that the 
allegations by the ASCAP writers are false. It has been stated that BMI is a 
monopoly owned by the broadcasters and that, therefore, ASCAP music is played 
less and less while BMI music is played more and more. I can state, as a former 
disk jockey on a large network affiliated station, that this simply is not the case 
and that no restrictions were ever placed on me in any way. 

It has been stated that the broadcasters who own BMI also own the major 
record companies, so an artist has BMI songs foisted on him, to the detriment 
of his career. I know from personal conversations that many recording stars 
are willing and anxious to testify on this point. 

It has been stated that BMI music is junk. The only person really qualified 
to comment on the changing tastes in music is the purchaser and his purchase 
is his comment. 

If it is the committee’s pleasure at any time in the future to hear from BMI 
writers, I would consider it an honor to appear and furnish any information 
desired. 

Respectfully yours, 
Marvin J. Moore. 
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A short recess was taken. ) 
he CuarrMANn. The committee will resume. 


TESTIMONY OF FRANK STANTON, PRESIDENT, COLUMBIA BROAD- 
CASTING SYSTEM, INC., NEW YORK, ACCOMPANIED BY BRUCE 
BROMLEY, OF THE FIRM OF CRAVATH, SWAINE & MOORE, NEW 
YORK, AND RICHARD SALANT, VICE PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, NEW YORK 


The Cuarrman. Mr. Stanton, will you just give your name and 
your address and your calling to the stenographer, please ? 

Mr. Stanton. Mr. Chairman, my name is Frank Stanton. I am 
president of Columbia Broadcasting System, Inc., 485 Madison 
Avenue, New York. 

The Cuamman. Mr. Bromley, will you do likewise? 

Mr. Bromiey. My name is Bruce Bromley. I am a lawyer, member 
of the firm of Cravath, Swaine & Moore, 15 Broad Street, New York 
City. 

The Cuairman. This other gentleman? 

Mr. Savant. My name is Richard Salant, vice president, CBS, Inc., 
485 Madison A venue. 

The Cuarrman. Do you care to make any statement, Dr. Stanton ? 

Mr. Stanton. I do, Mr. Chairman. I have no prepared formal 
statement in the usual sense. I am here rather to answer your questions. 

Before doing so, however, I ask the subcommittee’s indulgence to be 
permitted briefly, first, to state a few general principles which I think 


are SPSS to consider in connection with the questions which have 


arisen here, and, second, to address myself to one new issue to which you 
have devoted vigorous attention. 

First, the general principles. Television broadcasting is an enor- 
mously complex and Manathy delicate mechanism. In many ways it 
has no counterpart in any other industry. It combines showmanship 
on the vastest scale ever known not only with the hardest kind of 
business economics, but also with a new field of technology and science, 
the behavior of signals which carry pictures into three-quarters of 
the homes in the United States. This I believe is a unique combination, 
and the problems which you have before you must be considered in 
this light. 

Aside from this factor, it must also be kept in mind that as Chairman 
Celler so forcefully pointed out at the beginning of these hearings, 
this is both a young and dynamic industry. Most if not all of the 
pains are growing pains. They find their causes in this unusual mix- 
ture of social, economic, and particularly technical factors. Solutions 
cannot be found by looking at only one factor and ignoring the others. 

It is easy, for example, to solve the technological problem—alloca- 
tions—if only we did not have to be concerned with the social factor 
of not depriving many Americans of the enjoyment and enlightenment 
that television now gives them, or if only we could forget that the 
business cannot be so fragmentized that advertisers would be impelled, 
as a matter of economics, to turn to other advertising mediums. 

But I am confident that the solutions will be found. It is still very 
early in the life cycle of television, and as other witnesses before me 
have emphasized, we will reach full maturity on the day when we can 
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find more room for more comparable station facilities. That is a 
stubborn problem, and it does not yield easily. 

We, along with many others in the industry, have addressed our- 
selves vigorously to it and have made suggestions in the field of 
allocations not to help ourselves but to provide greater opportunity for 
more stations and more networks. The basic point which I wish to 
emphasize is that this is still a growing industry and that there are 
new frontiers each year which will develop as man’s ingenuity develops. 
It would be a mistake to take action which might hobble that normal 
development. It would be a mistake to take action without under- 
standing, because the damage might be fatal, and I am sure that this 
subcommittee will recommend no such action. 

Because the whole business of television is so dynamic, so new, so 
delicately balanced, and so complex, we have tried to explain in detail 
what it is all about, what the invisible six-sevenths of the iceberg 
really is. We did this in connection with other proceedings which 
dealt with many of the same issues which now concern you. 

Rather than subject you to a restatement of this material, I have 
prepared and I respectfully ask permission to submit to you for the 
record, five basic documents which I have gathered into a single volume. 
They comprise, first, a statement by me describing briefly the function 
and role of networks and discussing certain of the central problems 
such as option time and program production by networks. 

The second document in this volume is entitled “Network Practices,” 
a YUU-page memorandum dealing in detail with what networking is, 
and how it works, as well as with charges and proposals which have 
been made concerning networks. 

The third part of this volume is an opinion of counsel and memo- 
randum concerning the applicability of the antitrust laws to the 
television-broadcast activities of CBS. It was prepared by our at- 
torneys, Cravath, Swaine & Moore, and deals with certain antitrust 
issues which have been raised. 

The fourth part of the volume is an analysis of Senator John W. 
Bricker’s so-called monopoly report, and the last part of the volume 
is a memorandum concerning the statement of Richard A. Moore, the 
operator of an unaffiliated station, who made certain charges—state- 
ments which in some measure have been repeated by others in the 
hearings before your subcommittee. 

These documents tell our story at perhaps excessive length, but J 
would respectfully ask you to consider my answers today in close 
conjunction with these documents. 

Second, the new issue—— 

The Carman. Do you wish us to receive that volume in the record ? 
That shall be done. 

Mr. Stanton. Thisis the document {indicating ]. 

(The document referred to appears at p. 5061.) 

Mr. Stanton. Second, the new issue is the issue relating to music- 
performance rights and more particularly to our stock interest in BMT. 

CBS, along with many hundreds of other broadeasters, participated 
in the creation of BMI in 1939, because ASCAP had a monopoly 
position in music-performance rights on which broadeasting is heavily 
dependent. Solely to cure this monopoly situation by creating com- 
petition, CBS invested ‘a ‘little more than $30,000 in the organization 





5002 = MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


of BMI, and obtained in return therefor a stock interest of less than 
9 percent. 

MI has accomplished and is accomplishing what CBS regarded 
as BMI’s sole purpose—— 

The CHarrman. Was that 90 percent ? 

Mr. Stanton. Nine percent—less than 9 percent. 

BMI has accomplished and is accomplishing what we regarded as 
BMI’s sole purpose, providing an alternate source of music for all 
broadcasters. CBS has never received a penny in dividends from 
BMI. CBS has regularly paid a charge for the BMI music used 
by it, and insofar as any rebates or allowances from it are concerned, 
the amounts have been fixed solely by BMI and CBS has had no part 
in their determination. 

I want to state flatly that neither I nor anyone to my knowledge in 
our entire organization has ever issued any orders, directions, or sug- 
gestions that BMI music be preferred over ASCAP music. Our 
policy is, as it must be, to use the right music, regardless of its source; 
to meet the needs of the programs, or, as the case may be, of the 
phonograph recordings. Anyone in our organization who uses any 
other test is not doing the job he is supposed to do, for his job is to 
create the best possible program or record. 

Since the testimony of last week, I have inquired concerning the 
relative performance of BMI and ASCAP music in the CBS opera- 
tions. I find that 80 percent of the music played over the CBS tele- 
vision network and 74 percent of the music played over the CBS radio 
network is ASCAP, while the comparable percentages for BMI are 
13 and 18 percent. 

As for the operations of the Columbia Records division, I find that 
in the category known to the trade as popular records, about 70 per- 
cent of the music recorded is ASCAP and 19 percent BMI. Even if 
we include the categories of folk or hillbilly, and rhythm and blues 
in the computation, categories in which there is relatively little 
ASCAP activity, the ASCAP percentage is 62 and BML is 21, or 3 to 1 
in favor of ASCAP. 

The only 

Mr. Keratine. May I interrupt, Dr. Stanton. You mean that if 
you put all of those in together, including popular music, the per- 
centage is 62 to 21? 

Mr. Sranton. 62 to 21 in favor of ASCAP. 

Mr. Quietry. May I interrupt? Over what period is that ? 

Mr. Stanton. These figures are for the last full year that I could 
get readily. They are the figures for the calendar year 1954. 

Mr. Qutiaiey. 1954. 

Mr. Sranton. I believe that some quick examination I have made 
over the last few days indicates that there is no significant difference 
in 1955, except that we could not make the analysis with the same 
precision that we did the 1954 study. 

Mr. Quietry. When you are talking about Columbia Records, you 
are talking-about. new. releases that were put out during the calendar 
year 1954? 

Mr. Stanton. I am, sir. 


The ownership by CBS of this BMI stock is, as you know, the 
subject-matter of a private lawsuit in which CBS is one of a number of 
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defendants. The plaintiffs ask for divestiture of stock as well as $150 
million in damages. 

Because of this lawsuit my lawyers advise me that it will be inap- 
propriate for me to make any statement at this time in pont of our 
ownership of the BMI stock. But I will state this. If the pending 
lawsuit against us is terminated, and if we have continued assurance 
of the maintenance of competition in the music-licensing field, I can 
assure this subcommittee that I will take a good, hard look at the 
question of our continued ownership of the stock. 

The Cuarrman. That is a rather significant statement. And I 
am very happy that you have made it. 

In other words, if you can be assured of competition—if BMI could 
continue alongside of ASCAP so that there would be that competi- 
tion—and secondly if this lawsuit can in some way be adjusted, then 
you say you would take another look. Would another look be tanta- 
mount to seeing whether CBS should or should not divest itself 
of its BMI stock ? 

Mr. Sranton. It would be of that nature, sir. 

The Cuatrman. All right. I think that that is, for want of an- 
other way to express it, a very illuminating statement. And I think 
it will go a great way toward carrying out the purposes of this 
committee. 

I certainly hope, then, that the lawsuit can be adjusted. 

Mr. Keating. I hope, Mr. Chairman, that the representatives of 
other networks here will be prepared to make a similar statement to 
that made by Dr. Stanton on behalf of their networks. 

The Cuarrman. Ido hope that will be the case. 

And I think that is a very creditable statement, Mr. Stanton, and a 
great deal of credit will be due to you and counsel for your coming to 
that conclusion. 

Mr. Stanton. Thank you, Mr. Chairman, and Mr. Keating. 

The Cuarrman. Counsel, will you proceed. 

Mr. Materz. Dr. Stanton, does CBS now own and operate station 
WBBM-TV in Chicago? 

Mr. Stanton. It does. 

Mr. Materz. It is correct that in 1951 CBS signed an agreement to 
yurchase television station WBKB, now WBBM-TV in Chicago from 

alaban & Katz, a subsidiary of United Paramount Theaters, for 
$6 million ? 

Mr. Stanton. The facts are all correct, Mr. Maletz. I am not 
absolutely sure of the date, but the rest of the question is correct. 

Mr. Maerz. Was this purchase made comaie by reason of the 
epee merger of the American Broadcasting Co. with United 
-aramount Theaters ? 

Mr. Sranton. It was. 

Mr. Materz. Is it a fact that CBS has owned and operated WBBM- 
TV in Chicago since February 1953? 

Mr. Stanton. May I refresh my memory with some notes that I 
may. have here ? 

Mr. Matetz. Yes, of course. 

_Mr. Stanton. Yes, on February 9, 1953, the Federal Communica- 
tions Commission adopted a decision renewing the license of B & K, 
approving the transfer to CBS, and some other matters. But that is 














5004 = MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


the date on which CBS began operating WBBM-TYV, channel 2—I am 
sorry, I am not sure it was channel 2 at that time. 

Mr. Maerz. At the time of this purchase by CBS was WBBM-TYV, 
or WBKB then, operating on channel 4 in Chicago? 

Mr. Sranton. I believe it was operating on channel 4. 

Mr. Materz. Is it correct that the Federal Communications Com- 
mission in its so-called sixth report and order of April 1952 elimi- 
nated channel 4 from Chicago and assigned channel 2 in Chicago in 
lieu thereof ? 

Mr. Sranron. I am not sure that I can testify to all parts of that 
question, Mr. Maletz. But in substance the channel that WBKB had 
was moved, and I believe there was a show cause order or something 
that would move WBKB or later WBBM-TYV to channel 2. But 
channel 2, I believe, had always been allocated to Chicago. 

Mr. Materz. In other words, the Commission in its sixth report and 
order in April 1952, eliminated channel 4; is that correct ? 

Mr. Sranton. Yes, it eliminated channel 4 from Chicago, I believe 
it moved it to Milwaukee, but I am not absolutely certain. 

Mr. Marerz. And WBBM-TYV was moved to channel 2 in Chicago, 
was it not? 

Mr. Stanton. It was. 

Mr. Maerz. And did this removal from channel 4 to channel 2 
result from the fact that in April 1952 the Federal Communications 
Commission issued an order permitting CBS to operate WBBM-TV 
temporarily on channel 2 in Chicago instead of channel 4? 

Mr. Stanton. Would you please give me that date again? 

Mr. Materz. April 1952. 

Mr. Stanton. No, because in April 1952 we weren’t operating the 
station. We didn’t begin operating until 

Mr. Matrrz. I see. Did the Commission issue an order permitting 
the original licensee of channel 4 to operate channel 2 in Chicago in 
lieu of channel 4? 

Mr. Sranton. I don’t know the answer to that question. 

Mr. Maerz. Are you familiar with that, Mr. Salant? 

Mr. Satant. No, Iam not. CBS’ operations began, at the time the 
transaction was closed, on channel 4. And according to my chrono- 
logy here, we didn’t begin operation on channel 2 until August 5, 
1953. So I would guess that the answer to your question is that there 
were no operations on channel 2 until CBS was moved over to channel 
2, and there was no interim operation by Balaban & Katz. 

Mr. Materz. Is it correct that in April 1952 the Federal Communi- 
eations Commission issued a temporary order authorizing the licensee 
of channel 4 in Chicago to operate on channel 2? 

Mr. Satan. My guess is that all they did then—that is the sixth 
report ? 

Mr. Materz. Yes. 

Mr. Satant. My recollection of the way that was set up is that they 
issued a show cause order. It was not a temporary order but an order 
to the occupants of the channel that was being deleted to show cause 
why they shouldn’t be moved over to channel 2. 

Mr. Matrrz. Now, is it correct that the Zenith Co. had as far back 
as 1948 filed an application to conduct regular commercial operations 
on channel 2 in Chicago? 
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Mr. Sranron. I can’t answer whether it was 1948 or not, Mr. 
Maletz, but Zenith had been an applicant for channel 2. 

Mr. Maerz. Dr. Stanton, may I show you a document bearing the 
caption “Columbia Broadcasting System, Inc., Private Wire,” and 
ask you whether you can identify it. 

Mr. Stanton. Yes, I can identify it. 

Mr. Maerz. Now, I quote one sentence just to clarify the last ques- 
tion I asked you: “Zenith had been operating an experimental station 
on channel 2 for many years, and had an application for regular com- 
mercial operations on that channel pending since 1948.” Does that 
refresh your recollection as to whether Zenith had an application 
for regular commercial operations on channel 2 pending with the 
Commission since 1948 ? 

Mr. Sranton. Mr. Maletz, I don’t want to seem to quarrel about 
the date. I didn’t prepare that wire, and I don’t know as a matter of 
fact whether it was 1948 or not. I do know that Zenith was an ap- 
plicant at one time for channel 2. 

Mr. Maerz. Now, in May 1952 did Zenith file a petition with the 
Federal Communications Commission insisting that before any license 
for channel 2 could be issued a comparative hearing before the Com- 
mission would be required ? 

Mr. Stanton. According to the chronology that I have before me 
here, Zenith filed an amended application for channel 2, and the second 
petition for declaratory ruling on May 29, 1952. 

Mr. Materz. Is it a fact that in June 1952 Zenith filed a petition 
with the Federal Communications Commission asking for a compara- 
tive hearing for channel 2 in Chicago? 

Mr. Stanton. Maybe someone else can answer that at the table here, 
sir, but I don’t have that fact in my head, and it isn’t on this chron- 
ology in front of me. 

Mr. Matetz. May I show you, Dr. Stanton, the opinion of the Court 
of Appeals of the District of Columbia (211 Federal 2d, 629, p. 633), 
and ask you whether you would examine the marked paragraph in 
order to refresh your recollection about some of these dates which 
are confusing. 

Mr. Stanton. Mr. Maletz, if you are going to ask me questions 
about this I will have to have it in front of me, because this is really 
complicated. 

Mr. Maerz. You may have it in front of you. I will repeat the 
question. Is it a fact that in June 1952 Zenith filed a petition with 
the Federal Communications Commission asking for a comparative 
hearing for channel 2 in Chicago? 

Mr. Sranron. That, sir, is certainly the way I read the second sen- 
tence in this marked paragraph. 

Mr. Materz. In other words, Zenith had petitioned the Federal 
Communications Commission to hold hearings to determine whether 
Zenith had a right to own and operate a station on channel 2 instead 
of ee & Katz or CBS which had purchased the station, is that 
right ? 

Mr. Stanton. That in substance is as I understand it. 

Mr. Materz. Now, is it or is not a fact that prior to November 1952 
CBS. filed an opposition to Zenith’s petition for a comparative 
hearing? 
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Mr. Stanton. Again, I am not familiar with that fact. It isn’t in 
the chronology that I have here. But it may be in this document. 

Mr. Maerz. Would you care to refer to that, Dr. Stanton ? 

Mr. Sranton. Yes. On November 24, 1952, Zenith requested a 
comparative hearing for authorization for commercial operation on 
channel 2, and this request was opposed by Balaban & Katz and by 
Columbia Broadcasting, Inc. 

Mr. Maerz. Would it be accurate in general to say that the pos- 
ture of this matter as a result of the Commission’s action in elimi- 
nating channel 4 from Chicago was approximately as follows: Balaban 
& Katz had obtained temporary authorization to operate WBBM 
on channel 2 in Chicago after 

Mr. Stanton. Wrong call letters. 

Mr. Maerz. WBKB on channel 2 in Chicago after the Commission 
had ordered channel 2 substituted for channel 4; Zenith had filed an 
application for a permit to operate a station on channel 2, and also 
had filed an application for a comparative hearing. And CBS had 
filed a petition in opposition to Zenith’s petition for a comparative 
hearing. Was that generally the fact as of November 1952? 

Mr. Stanton. That is generally the fact. But I would much prefer 
to have the record speak for itself, because this was a very complicated 
procedural matter. 

Mr. Materz. Is it a fact that as of November 1952 this matter 
was pending before the Federal Communications Commission ? 

Mr. Sranon. Well, I would certainly have to answer that in the 
er in the light of this language that I read in this document 
lere. 

Mr. Maerz. Let me ask you this. Do you regard it as proper or 
improper for an officer or employee of the Columbia Broadcasting 
System organization to discuss privately with a Commissioner of the 
FCC a contested case pending before the Commission involving CBS ? 

Mr. Sranton. Well. I want to make it perfectly clear, as clear as 
I can make it, sir, that I don’t think it is right for anyone to discuss 
with commissioners matters pending in a contested case before the 
Commission. 

The Cuatrman. I take it that is because the Commission is acting 
in a quasi-judicial capacity ? 

Mr. Stanton. Well, for whatever the reason, Mr. Chairman, I think 
that it isn’t proper. This particular case is about as complicated a 
case as I think I have ever been associated with. 

Mr. Matrrz. And I take it, Dr. Stanton, that you would regard 
such private discussions as improper, because a Commissioner in that 
type of situation is in the nature of a judge, isn’t that right? 

Mr. Stanton. Yes, I think that the Commission, this particular 
Commission is a little different than a court, but nevertheless I stand 
by what I said in answer to your first question. 

Mr. Maerz. Now, Dr. Stanton, who is Marl Gammons ? 

Mr. Sranton. Earl Gammons is a gentleman who now lives in 
Washington who was at one time an officer of CBS. He is now a 
consultant to CBS. He is no longer active as a full-time employee of 
the company. 

Mr. Materz. Well, as of November 1952 was he employed by the 
Columbia Broadcasting System ? 

Mr. Stanton. He was. 
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Mr. Maerz. In what capacity ¢ 

Mr. Stanton. He was vice president of the company. 

Mr. Maerz. And what were his duties as vice president of CBS 
as of that date ? 

Mr. Stanton. His duties were largely in charge of the Washington 
office of CBS. He also had responsibilities in the field of news and 
public affairs. And he was there, as a senior officer of the company, 
for relations with stations and for Government relations that might 
involve CBS or our affiliates or our various operating divisions. 

Mr. Maerz. Was it one of his duties as vice president of CBS to 
discuss with commissioners of the FCC pending Commission cases 
in which CBS was involved ? 

Mr. Sranton. It was not. 

Mr. Matetz. I believe you just testified that in November 1952 the 
Zenith-CBS-WBBM matter was pending before the Commission, is 
that right ? 

Mr. Stanton. Well, sir, it was on file at the Commission, I am not 
sure where it stood in the production line. 

Mr. Maerz. It was pending before the Commission, is that right? 

Mr. Stanton. It certainly was on file at the Commission. 

Mr. Materz. Now, in or before November 1952 was Mr. Gammons 
instructed by you or by any other official of CBS to discuss the WBKB 
or WBBM Chicago matter with Commissioner Rosel Hyde, a member 
of the FCC? 

Mr. Stanton. I have no knowledge of any such instructions. 

Mr. Maerz. Did it come to your attention that on or before Novem- 
ber 10, 1952, Mr. Gammons did discuss the CBS-Zenith matter with 
Commissioner Hyde? 

Mr. Sranton. I would want to refresh my memory on that question 
before I tried to answer it. I don’t have any recollection of that date. 

Mr. Materz. May I show you, Dr. Stanton, a document dated No- 
vember 11, 1952, purporting to be a memorandum from Mr. Salant to 
you, and ask you whether this is a true and accurate copy of a memo- 
randum you received from Mr. Salant. 

Can you identify the memorandum, Mr. Stanton ? 

Mr. Stanton. Yes, I can identify it. 

Mr. Materz. Mr. Chairman, with your permission I should like 
to read this memorandum. 

But before that, do you recall now having received this memorandum, 
Dr. Stanton ? 

Mr. Stanton. Vaguely. I get an awful lot of papers across my 
desk. I am not questioning whether I received it or not. 

Mr. Materz. This isa memorandum to Mr. Stanton from Mr. Salant 
dated November 11, 1952: 


WBKB TRANSFER 


In the course of his telephone conversation with me this morning Earl Gammons 
reported that he had discussed the WBKB matter with Commissioner Hyde yes- 
terday for over an hour and that Hyde made the following points : 

1. Hyde would like very much to avoid comparative hearings arising out of 
the Zenith petition, but he is by no means sure that such hearings can be avoided. 

2. He believes that the Commission must make some final determination of 
the status of B. & K.’s license before it can approve the assignment to us. After 
I pressed Earl on the exact meaning of this, Earl said that he understood Hyde 
to mean that the assignment could and would not be approved until the Com- 
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mission first went through the comparative hearings and decided that B. & K.. 
rather than Zenith or some third party, was entitled to a regular license, It 
may be however that Gammons’ interpretation goes further than what Hyde 
actually meant; Hyde may only have meant that the Zenith petition for a com- 
parative hearing would have to be disposed of one way or the other before the 
decision on assignment. 

3. Hyde does not agree with Fred Ford’s position that the Zenith petition must 
be dismissed because it was untimely. Icrd’s contention is that a comparative 
hearing is available only on renewal and that it was up to Zenith to have filed 
in the B. & K. proceedings; having failed to do so, Zenith is now barred until 
the next renewal period. Hyde, however, disagreed (and I think properly) on 
the ground that Zenith’s petition was in fact filed long before the merger, 
renewal, and assignment hearings were begun and that it was up to the Com- 
mission with that petition in its files to have consolidated the petition with the 
overall hearings and made Zenith a party. Having erred by not doing so, the 
Commission cannot hold that Zenith is estopped. 

4. Hvde cannot see any reason why we should pay any money unless at the 
time of the tender of the license, the license is regular. He believes that CBS 
has as good a chance as anyone in a comparative hearing and that the Commis- 
sion will not, and cannot legally, be influenced by the fact that we had paid 
$6 million for something less than a regular license. It is even more unlikely 
that any preference would be given to any third party who pays any money to 
B. & K. for the license. In a comparative hearing our position would be exactly 
the same whether we came in independently or as a purchaser from B. & K. 
Hyde feels that the Commission would not find it fatal that we were competing 
with local owners and that this factor would be at the very least offset by the 
Commission’s strong feelings that it is important to have equal network compe- 
tition, of which equal ownership of facilities is a vital part. Hyde feels that 
Zenith would be very weak in a comparative hearing because of its position 
on subscription television and in fact Hyde does not believe that McDonald 
wants the station at all. 

5. The trial examiner’s decision in the merger case will be out this week and 
neither we nor the Commission should take any action until the decision is out. 
The decision may provide some guidance. 

Earl expressed his personal view that a comparative hearing was inevitable. 

He will discuss the matter further with other Commissioners. 


Mr. Chairman, I offer this document in evidence at this time. 

The Crarrman. It may be received. 

(The memorandum from Mr. Salant to Mr. Stanton referred to 
above is as follows :) 


COLUMBIA BROADCASTING SYSTEM, INc., OrFiIceE COMMUNICATION 


NOVEMBER 11, 1952. 
To Mr. Stanton. 
From Mr. Salant. 
Subject: WBKB Transfer, 

In the course of his telephone conversation with me this morning Ear! Gammons 
reported that he had discussed the WBKB matter with Commissioner Hyde 
yesterday for over an hour and that Hyde made the following points: 

1. Hyde would like very much to avoid comparative hearings arising out 
of the Zenith petition, but he is by no means sure that such hearings can be 
avoiced. 

2. He believes that the Commission must make some final determination of 
the status of B. & K.’s license before it can approve the assignment to us. After 
I pressed Earl on the exact meaning of this, Earl said that he understood Hyde 
to mean that the assignment could and would not be approved until the Commis- 
sion first went through the comparative hearings and decided that B. & K., rather 
than Zenith or some third party, was entitled to a regular license. It may be, 
however, that Gammons’ interpretation goes further than what Hyde actually 
meant; Hyde may only have meant that the Zenith petition for a comparative 
hearing would have to be disposed of one way or the other before the decision on 
assignment. 

3. Hyde does not agree with Fred Ford’s position that the Zenith petition must 
be dismissed because it was untimely. Ford’s contention is that a comparative 
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hearing is available only on renewal and that it was up to Zenith to have filed 
in the B. & K. renewal proceedings ; having failed to do so, Zenith is now barred 
until the next renewal period. Hyde, however, disagreed (and I think properly) 
on the ground that Zenith’s petition was in fact filed long before the merger, 
renewal and assignment hearings were begun and that it was up to the Commis- 
sion with that petition in its files to have consolidated the petition with the 
overall hearings and made Zenith a party. Having erred by not doing so, the 
Commission cannot hold that Zenith is estopped. 

4. Hyde cannot see any reason why we should pay any money unless at the 
time of the tender of license, the license is regular. He believes that CBS has 
a good a chance as anyone in a comparative hearing and that the Commission will 
not, and cannot legally, be influenced by the fact that we had paid $6 million for 
something less than a regular license. It is even more unlikely that any prefer- 
ence would be given to any third party who pays any money to B. & K. for the 
license. In a comparative hearing, our position would be exactly the same 
whether we came in independently or as a purchaser from B. & K. Hyde feels 
that the Commission would not find it fatal that we were competing with local 
owners and that this factor would be at the very least offset by the Commission’s 
strong feelings that it is important to have equal network competition, of which 
equal ownership of facilities is a vital part. Hyde feels that Zenith would 
be very weak in a comparative hearing because of its position on subscription 
television and in fact Hyde does not believe that McDonald wants the station 
at all. 

5. The trial examiner’s decision in the merger case will be out this week and 
neither we nor the Commission should take any action until the decision is out. 
The decision may provide some guidance. 

Earl expressed his personal view that a comparative hearing was inevitable. 
He will discuss the matter further with other commissioners. 

R.S8.S8. 


Mr. Materz. Now, on November 10, 1952, when this discussion 
occurred, Commissioner Hyde was occupying a quasi-judicial capac- 
ity, was he not, in this particular case? 

The CHarrMAN. That was answered before. 

Mr. Matetz, Is it not a fact that Commissioner Hyde as well as 
other members of the Commission had an obligation to decide this 
case on the basis of the public record submitted to the Commission ? 

Mr. Stanton. Absolutely. And I think that the record will show, 
Mr. Maletz, that the Commission had so acted many times previously. 

Mr. Mautetz. Now, Dr. Stanton, did you think it was proper for 
Mr. Gammons to have any contact with Commissioner Hyde with 
respect to this matter, in view of its contested status before the 
Commission ? 

Mr. Stanron. Mr. Maletz, this is a very, very difficult question, 
because the Chicago matter was so complicated by a number of fac- 
tors with which we had nothing to do that Mr. Gammons, and cer- 
tainly I, for that matter, were very confused about the procedure 
that would be followed and the exact posture that we were in. I 
am sure that Mr. Gammons—he can speak for himself, but I can 
certainly say this as far as my own conduct is concerned—we were 
not at any time seeking any help in terms of one course of action or 
another. We were simply seeking information as to how to prepare 
ourselves and how to conduct ourselves in the future. We didn’t 
know whether we were going into a comparative hearing or whether 
we were going into a renewal procedure, or whether it was a regular 
transfer situation. And I am not so sure, as you refreshed my mem- 
ory in reading that memorandum, that the Commission was of one 
mind as to just what the posture was at that time. 

There had been no hearing at this particular time—and I think 
that if there had been a hearing, as the events unfolded it probably 
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would have come some 2 years later. But at any rate there wasn’t 
anything right in front of the Commission at that time in making 
a judgment as between us and B. & K. or between us and Zenith. This 
situation was partly the result of the freeze, partly the result of the 
merger proceedings of ABC and Paramount Theaters. There were 
a lot of things that came together in this particular proceeding. All 
that we were seeking at any time—and I say this as emphatically 
as I can say it—is guidance as to how to conduct ourselves, because 
we had no thought in mind that we were seeking any special favors 
or any special consideration. We were fully prepared, and the rec- 
ord will show this, we were fully prepared to go through a hearing. 
We had not one idea of how that hearing mae, come out. In fact, I 
paid the $6 million for that poy at the time the Commission 
approved the transfer, which I believe according to this chronology 
was February 1953. I paid that $6 million not knowing exactly what 
I had bought with that $6 million. I don’t think there was a man 
alive at the time who knew what I bought with that $6 million. But 
I saw no other course of action before me except to pay the money 
and abide by the Commission’s decision as to what we had to go 
forward with by way of hearings. But we were prepared to go 
through the hearings. All I wanted to know was what were the 
ground rules. I wasn’t seeking any special favors. 

Mr. Materz. Let me ask you this: Did you think, or do you 
think now, that it was proper for Mr. Gammons to have discussed 
privately with Commissioner Hyde the merits or demerits of Zenith’s 
application for channel 2? 

Mr. Stanton. Well, I don’t know from that memorandum, sir, 
that he did discuss the virtues or nonvirtues of Zenith’s application. 

Mr. Maerz. May I read two sentences from this memorandum 
again: 

Hyde feels that the Commission would not find it fatal that we were com- 
peting with local owners, and that this factor would be at the very least offset 
by the Commission’s strong feelings that it is important to have equal network 
competition, of which equal ownership of facility is a vital part. Hyde feels that 
Zenith would be very weak in a comparative hearing, because of its position on 
subscription television, and in fact Hyde does not believe that McDonald wants 
the station at all. 

The Cuarrman. Who was McDonald? Head of Zenith? 

Mr. Stanton. Yes, he was head of Zenith. 

Mr. Materz. Wouldn’t this last sentence I read to you indicate 
that Gammons was discussing with Commissioner Hyde the merits 
or demerits of Zenith’s competing application ? 

Mr. Stanton. Not necessarily. I don’t know whether the Commis- 
sioner volunteered this or whether Mr. Gammons asked him this. 

Mr. Maerz. But Mr. Gammons was discussing this matter, was 
he not, according to this memorandum, with Commissioner Hyde? 

Mr. Stanton. Yes, there is no question about that. But Mr. Gam- 
mons was discussing the broader problem, sir, of exactly what the 

vosture of this case was—not what the decision was going to be but 
10ow we were to conduct ourselves in preparing for the next round, 
because this was a complication situation. 

Mr. Matrrz. Now, after seeing Mr. Salant’s memorandum, did 
you express disapproval of the fact that Mr. Gammons had discussed 
this Chicago matter with Commissioner Hyde? 
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Mr. Stanton. I have no recollection of expressing myself that way. 
Mr. Maerz. Did you ever tell Mr. Gammons or any other member 
of your organization that they were not to discuss with a member of 
the Commission any contested case pending before the Commission ? 

Mr. Stanton. I am sure I did in general meetings, yes. 

Mr. Materz. Did you ever issue written instructions to members 
of your organization that they were not to discuss with any one mem- 
ber of the Federal Communications Commission contested cases pend- 
ing before the Commission ¢ 

Mr. Sranton. I don’t believe that I have ever issued any such 
memorandum, but I have certainly talked about it in staff meeting. 

Mr. Maerz. Do you have any memoranda of such meetings? 

Mr. Sranron. I have none. 

Mr. Materz. Do you recall when such meetings took place? 

Mr. Stanton. These are meetings that have taken place ever since 
I have been on the job of being president. They go clear back to 
January 1946, 

Mr. Maerz. Can you recall any specific meeting where you in- 
structed members of your staff not to discuss privately with members 
of the Federal Communications Commission contested cases pending 
before the Commission ? 

Mr. Stanton. Yes. And I can give you the general frame of refer- 
ence for it, because it has to do with some of the early color applica- 
tions. I think this goes back to probably the spring of 1946, or per- 
haps the spring of 1947. I wanted to make it absolutely clear that this 
was to be a very straightforward presentation, and the reason I re- 
member it is because we were put into the position of having the visits 
from the Commission to watch laboratory demonstrations, and I 
didn’t want anyone to take that opportunity to be trying to sell a 
particular point of view. It is an easy thing to have happen when 
people visit a laboratory and they are looking at something and show- 
ing interest to seem to be carried away by your enthusiasm for your 
own development. 

The Cuarrman. I think this would be a good point to suspend for 
lunch. We will resume at half past 2. 

(Whereupon, at 1:05 p. m. a recess was taken until 2:30 p. m. of 
the same day.) 

AFTERNOON SESSION 


The Cuatrrman. The committee will resume. 

We will continue with the testimony of Mr. Stanton, Mr. Salant, 
and Mr. Bromley. 

Mr. Materz. Mr. Chairman, I ask that Mr. Earl Gammons be called 
by the committee. 

The Cuatrman. Is Mr. Gammons here? 

Mr. Gammons. Yes, sir. 
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TESTIMONY OF EARL GAMMONS, WASHINGTON, D. C., FORMER 
VICE PRESIDENT OF COLUMBIA BROADCASTING SYSTEM, AND 
TESTIMONY OF FRANK STANTON, PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, NEW YORK; ACCOMPANIED BY BRUCE 
BROMLEY, OF CRAVATH, SWAINE & MOORE, NEW YORK CITY, 
AND RICHARD SALANT, VICE PRESIDENT, COLUMBIA BROAD- 
CASTING SYSTEM—Resumed 


The Cuatrman. Mr. Gammons, will you just state your name, your 
address, and your affiliation to the stenographer ? 

Mr. Gamaions. Earl H. Gammons, 1735 DeSales Street, Washing- 
ton; radio-television consultant. 

Mr. Marerz. Mr. Gammons, in November 1952 you were vice presi- 
dent of CBS? 

Mr. Gammons. Yes. 

Mr. Maerz. How long had you been associated with the Columbia 
Broadcasting System ¢ 

Mr. Gammons. Since 1929. 

Mr. Maerz. Was it one of your duties as vice president of the 
Columbia Broadcasting System to visit with members of the Federal 
Communications Commission ¢ 

Mr. Gammons. Yes. 

Mr. Materz. Now, did you at any time discuss with any FCC Com- 
missioner any contested case pending before the Commission involving 
CBS? 

Mr. Gammons. It depends on what you mean by pending. After 
the hearings were held, where they are sitting as judges, we did not 
talk then. When the case was being prepared for hearing, and they 
are trying to get information and we are trying to find out the proced- 
ure they are going to follow, then we talk with them. 

Mr. Maerz. You did talk to them ? 

Mr. Gammons. Yes. 

Mr. Maerz. Do you recall a meeting with Commissioner Hyde 
on November 10, 1952, to discuss the Zenith Chicago matter ? 

Mr. Gammons. I believe I do, because it was not a meeting to discuss 
it, but because of an unusual situation. I think we had lunch together, 
as we do frequently. We are old friends, and we ran into counsel 
for Zenith at the place we were eating, and that day the counsel for 
Zenith suggested it was too bad all this trouble was taking place, and 
that they hoped to prevail upon their client to settle this thing ami- 
cably, and that they hoped that Columbia would be willing to go 
along, and from there on I do not remember any of the other details. 

Mr. Maerz. Is it your testimony that Zenith’s counsel was present 
at this November 10 meeting that you had with Commissioner Hyde? 

Mr. Gammons. Only as we came into the lunchroom. He stopped 
at the table where we were sitting. 

Mr. Materz. Isee. 

Mr.Gammons. It wasall accidental. 

Mr. Maerz. In other words, Zenith’s counsel did not participate 
in the discussion that you had with Commissioner Hyde? 

Mr.Gammons. No, they did not. 

Mr. Maerz. Did you tell Zenith’s counsel that you had had a dis- 
cussion with Commissioner Hyde ? 
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Mr.Gammons. No, I had not. 

Mr. Maerz. Did you subsequent to your discussion ? 

Mr. Gammons. I presume we did from there on, although I am not 
sure. I donot remember the details. 

Mr. Materz. Now, I show you a memorandum dated November 
11, 1952, which has been received in evidence, and ask you whether this 
summarizes accurately the meeting which you had with Commissioner 
Hyde [handing document to Mr. Gammons | ? 

Mr. Gammons. I cannot tell you. I would not want to pass on it, 
because I don’t remember the details of it. As Dr. Stanton told you, 
there was a lot of legal procedure. I am not a lawyer. I was trying 
to find out what processes were to be followed in this. 

Mr. Materz. Well, did not CBS have legal counsel ? 

Mr.Gammons. Yes. 

Mr. Materz. Why could not legal counsel have ascertained what 
the procedure would be ? 

Mr. Gammons. I presume they could have if they had asked. 

Mr. Materz. Why was it necessary for you to ascertain what the 
procedure would be ? 

Mr. Gammons. Because I was visiting with the gentleman at the 
time and we were interested in what was going to happen. I tried to 
find out. I had to find out many things down there in my days, and 
probably a lawyer could have done much better, but I started to do 
them. 

Mr. Maerz. Where did this luncheon take place? 

Mr.Gammons. Atthe Metropolitan Club. 

Mr. Maerz. Were you instructed to have this discussion with 
Commissioner Hyde ¢ 

Mr.Gammons. No. 

Mr. Maerz. You took it upon yourself ? 

Mr. Gammons. I eat lunch with those Commissioners regularly. 

Mr. Maxerz. And at these luncheon meetings did you discuss 
matters similar to the Zenith Chicago matter ? 

Mr. Gammons. It all depends upon the status of the case. I try 
to keep away from any case that is in the process of being judged. 

Mr. Maerz. Well, was not this Chicago Zenith case in the process 
of being judged ? 

Mr. Gammons. Not in my opinion, at that time. There were too 
many angles to it, but nobody knew which way they were going. There 
had been no hearing on this. 

Mr. Maerz. Did the Commission subsequently decide this case? 

Mr.Gammons. No. 

Mr. Materz. It did not? 

Mr.GammMons. No, it was settled outside. 

Mr. Stanton. Mr. Maletz, may I explain? 

Mr. Matetz. Yes, Dr. Stanton, please do. 

Mr. Stanton. As I said this morning, we were trying only to get 
clear what the procedure was going to be in this particular case. One 
of the things that I did not recall when we were talking this morning 
was language in the contract to purchase the station in Chicago, 
WBKB. That transfer was to be effected only if there was a trans- 
fer of a regular license. The lawyers had put that in the contract 
with WBKB to purchase the station for $6 million. 

77632—57—pt. 2, v. 328 
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At this particular time it was quite clear that this was not a regular 
license in the sense of an ordinary transfer, so that I think that one 
of the things that certainly I had been trying to find out from the 
lawyers and from anyone who could tell me was whether or not what 
we were going to get was any good and whether or not the Commission 
really knew that that word “regular” applying to the license, was 
in the contract. So that that matter was not something on which we 
were trying to get any favors out of the Commission. We were just 
trying to make sure that they understood that this transfer only ap- 
plied to a regular license. 

In fact, Mr. Maletz, during this period when there was some question 
about whether or not this was a regular license, I visited with, I guess 
he is the chairman of the board or the president of the American 
Broadcasting-Paramount Theaters, to see what attitude he would 
take about holding the station until such time as we had a clear license 
or a regular license so that we knew we were putting our money down 
for something that was completely O. K. as far as the Commission 
was concerned. 

I had to make a very rough or calculated gamble, or take a calculated 
risk when I authorized the payment of this $6 million, because we did 
not have a regular license at that time, but the reason I did that was 
because the seller—not the chairman now—but the seller of tha 
property had told me that he had other purchasers who were willing 
to take my position if for any reason at all we hesitated and the price 
would have gone up substantially in the meantime, so I could not take 
that risk. 

So we were not trying to get an approval of something. We 
were only trying to clear up what we thought was a complete mis- 
understanding all the way around. 

Now the memorandum that you referred to here this morning talks 
about the observations of Mr. Hyde. I cannot tell you what Mr. Hyde 
had in his mind when he is reported to have said these things about the 
Zenith application or the merits or the demerits, but the record should 
reflect, and I am sure you had the record, that Zenith had been an 
applicant many times and had been turned down by the FCC for this 
channel 2. In fact, Zenith had used channel 2 on an experimental basis 
for subscription television in Chicago. 

Mr. Maerz. Well, Dr. Stanton, is it not correct that about two 
months after this November 10 meeting between Mr. Gammons and 
Commissioner Hyde the Commission issued a memorandum opinion 
and order granting the license to CBS or B. & K., which order was 
upset by the court of appeals? 

Mr. Stanton. Yes. On February 9, 1953, the Commission adopted 
the decision renewing the license of B. & K., so that was then a regular 
license. 

Then after Zenith had filed a petition for reconsideration, the FCC 
denied that petition for reconsideration, and then on the 20th of May, 
I believe, or sometime, anyway, there was a cloud over the Commis- 
sion’s action and, as I said this morning, we were prepared to go to 
hearing, because we were preparing for our comparative hearing. 
I am sure it was a comparative hearing, but we were preparing for 
a hearing. We, CBS, were preparing, and I am sure Zenith was 
preparing for a hearing. 
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It was a very awkward situation, because during that period from 
the 9th of February 1953, to the period—and I believe it was the period 
up to August 5, 1953, when we commenced operation on channel 2— 
during that particular period I believe we were told that the Commis- 
sion would not consider us, as we could not point to our operating 
schedule at that time, because we technically were not supposed to be 
operating the station. 

Now this also was an aggravation, because we could not point to the 
kind of programing we had done, even though we had been operating 
the station, and that is why I said this morning that this was probably 
the most confused case procedurally that I have ever known of. This 
is no reflection on the Commission. This is a series of circumstances, 
including the freeze, the whole movement of channels and so forth, that 
took place. Iam not pointing the finger at anyone. All I want to say 
is—and I think that this hearing is probably sharpening up this fact— 
all I want to say is that we were seeking nothing more than guidance 
as to how to conduct ourselves, and not to ask for any special favors, 
not to ask for any votes, because that was not the intent, that was not 
what we were trying to find out. 

Now, I think that this kind of an examination of our behavior—and 
I am speaking now just of CBS—and the industry is probably a very 
good thing, because I think it puts into sharp focus the line between 
what is proper and what is not proper. I do not mean that I think we 
were improper, but I think that this is one that is in the twilight zone. 

This is not a case where we applied for a license, in a straight out- 
right application procedure, because this was a very complicated one. 

Mr. Keatine. I want.to say, Dr. Stanton, that that kind of a recogni- 
tion of a problem which this committee is faced with is very heartening. 
Speaking as one member of the committee, it gives me great confidence 
in any witness who is prepared to say that this was in the twilight zone. 
For this is something which reasonable men could differ on as to the 
propriety of it. 

Mr. Quietey. Dr. Stanton, may I ask you a question ? 

Mr. Stanton. Yes, sir. 

Mr. Quiatey. Are youa lawyer? 

Mr. Stanton. I am not. 

Mr. Quieter. It seems to me that dealing here with a committee 
made up only of lawyers, what was bothering CBS at this time were 
matters of entangled legalistic procedure. Iam just stating a personal 
reaction to the situation that you would have been a lot wiser if these 
matters had been handled by counsel with counsel for the Commission, 
rather than by you as president of the company, who is not a lawyer, 
or by Mr. Gammons, who was vice president of the company and who 
also is not a lawyer. 

In other words, if it was legalistic procedure that was plaguing you 
and bothering you at the time, I think the more prudent and wiser 
way of handling it would have been to leave the problem to the 
lawyers. 

Mr. Stanton. Hindsight is always 20/20, and I certainly agree with 
you as I look back on it. But I would only like to say that, No. 1, the 
men who were making some of the decisions in the situation were not 
lawyers and, No. 2, we had exhausted the ordinary channels in trying 
to get the answers and there was confusion. It was a general mis- 
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understanding all around, so that I think you are right, that I should 
not have gotten into it myself. 

I was impatient because we had waited a long, long time for this 
transfer to take place. I was running the risk of seeing $6 million 
float down the stream without getting something back for it. My 
neck was ’way out, and naturally I was trying to protect the stock- 
holders and my own position by getting the thing cleared up as 
quickly as possible. 

I think what you say is absolutely right, and I think from now 
on I am not going to do anything without lawyers around me. 

Mr. Roprno. Dr. Stanton, let me add that I think that you have 
made a very reasonable statement, and I think the committee is well 
satisfied. 

The CuarrMaAn. I want to say, Dr. Stanton, the attitude you take 
is very commendable. We certainly have an eminent conception of 
counsel at your right, and I think bs would be more than happy to 
guide you in all these mysteries and in all these difficulties. 

Mr. Bromiey. I am strongly in favor of more frequent use of 
counsel. 

Mr. Quietry. I think the committee would unanimously endorse 
that. 

Mr. Rocers. There is some difference between counsel as to what 
procedures you should follow under the rules in a situation like this. 

Mr. Matetz. Mr. Chairman, one further question. 

The Cuarrman, Do you want to answer it? 

Mr. Stanton. As a layman, I would like to say “yes” to that 
question. 

Mr. Quictey. Maybe CBS’ problem is that it has too many 
lawyers. 

Mr. Bromiry. Oh, no, no. 

The Cu4irman, I just want to add this thought, Dr. Stanton: I 
am very frank. You take the wind out of our sails with this attitude, 
which is a commendable one. I repeat. I take it now that the 
future will profit by the past mistakes. 

Mr. Stanton. I can promise you that, sir. 

Mr. Maerz. Mr. Chairman. 

Mr. Gammons, one further question about this meeting that you had 
with Commissioner Hyde. Is it or is it not a fact that in November 
1952, this Chicago matter was ripe for decision by the Commission ? 

Mr. Gammons. I would have to look back. 

The CHarrman. Mr. Maletz, I do not think we need pursue this 
matter further. I think in view of the statement made by Dr. Stan- 
ton that we have covered the matter of this exchange. So let us 
proceed to the next question. 

Mr. Maerz. Is Mr. Hardy in the room? 

Mr. Harpy. Present, sir. 

Mr. Gammons. Are you through with me? 

Mr. Maerz. For the time being, Mr. Gammons. 

I ask that Mr. Hardy be called. 

The Cuarrman, Thank you, Mr. Gammons. 

Mr. Materz. At this point, Mr. Chairman, I would, subject to a 
check by CBS as to authenticity, offer in evidence a further memo- 
randum dated November 21, 1952, from Mr. Salant to Dr. Stanton. 

The Cuarrman. It will be accepted. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5017 


(The memorandum from Mr. Salant to Dr. Stanton referred to 
is as follows :) 


COLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 


NOVEMBER 21, 1952. 
To: Mr. Stanton. 
From: Mr. Salant. 
Station : 

Another bulletin on the WBKB situation: 

In the course of a conversation I had with Ben Cottone today, Ben said that 
he was of the view that the only proper course of action which the Commission 
could follow is to hold up approval of the renewal of the B & K license and its 
assignment to us until the Commission held a comparative hearing between 
B & K and Zenith. He feels that the Commission should do this immediately, 
that the matter could be cleaned up in an extremely short time and that during 
the short interval a duopoly situation should be allowed. 

Cottone reports, however, that he believes that so far as the Commission’s 
staff is concerned and his general impressions of what the Commission’s thinking 
is, his view is distinctly in the minority. He believes that the Commission will 
probably not do this but will instead do either one of two things. The first 
probable alternative, he believes, is that the Commission will deny the Zenith 
petition altogether. Cottone thinks that this would be clear legal error and that 
Zenith would win in the courts. He says that if the Commission did this and 
we took the license in the meantime we would be buying a $6 million lawsuit. 
The alternative which he thinks is equally possible is that the Commission will 
go ahead with the approval of the renewal and the assignment without passing 
on Zenith at all. Immediately on approving the assignment to us, the Commission 
will then grant the Zenith petition and require a comparative hearing between 
Zenith and us, dropping B & K out altogether. 

This report by Cottone on the thinking of the Commission and the staff is not 
consistent in a number of respects with intelligence that we have previously 
had. We are checking further. 

R. S. 8. 


Mr. Keratina. Is that the one that we read? 

Mr. Maerz. No, sir, it is another one. 

Mr. Hardy, would you please give your name, address, and occupa- 
tion to the reporter ¢ 


TESTIMONY OF RALPH W. HARDY, VICE PRESIDENT, CBS, INC. 


Mr. Harpy. My name is Ralph W. Hardy, 1735 DeSales Street, 
NW., Washington, D.C. Iam vice president of CBS, Inc. 

Mr. Maerz. Mr. Hardy, is it one of your duties with CBS to main- 
tain liaison with the network study committee of the Federal Com- 
munications Commission / 

Mr. Harpy. It is, sir. 

Mr. Maerz. Now, I show you a document purporting to be a letter 
dated January 10, 1956, from you to Mr. Richard Salant (handing 
document to Mr. Hardy). 

It would be appreciated if you would examine this letter and inform 
the committee as to whether you wrote it. 

(The document was examined by Mr. Hardy.) 

Mr. Harpy. Yes, sir. 

Mr. Maerz. Did you write the letter, sir? 

Mr. Harpy. I did. 

Mr. Maerz. With your permission I would like to read the letter. 

The Cuarrman. Has Mr. Hardy identified it for the record ? 

Mr. Marerz. Yes, sir, he did. 
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This is dated January 10, 1956: 
“Dear Dick”—this is to Mr. Richard S. Salant— 


This is one letter which you should not read, because it is bound to turn your 
attention from what I hope is an idyllic environment to one of sleet, ice, snow, 
frustration (and you name it). 

I did promise you that I would drop you a note as soon as some reactions were 
available on our stint with the network study staff last week. 


The Cuarrman. A little slower, please. 
Mr. Maerz (reading) : 


I have now talked to Chairman McConnaughey and Commissioners Hyde, 
Doerfer, Bartley and Lee—some for direct reactions, others for second-hand 
impressions. 

As I told Frank and our group at the corporate staff meeting yesterday in New 
York, I think the balance sheet is overwhelmingly favorable. Naturally we are 
getting the same kind of comment from the Goldin quarter, but the Commis- 
sioners and most of the members of the study staff are finding themselves greatly 
helped by the experience. John Doerfer in particular said that he thought ours 
was “a superior job.” 

I have not heard again from Hy Goldin, though he did try to reach me in New 
York before I left 


Mr. Keatrne. Who is Hy Goldin? 

Mr. Materz. Who is Hy Goldin? 

Mr. Harpy. Mr. Goldin is at the moment attached to the FCC study 
group. He is an economist with the FCC, and I believe is supervising 
the economic aspects of the FCC study staff. He is a permanent 
member of the FCC staff. 

The Cuarrman. This letter is dated January 10, 1956, this year? 

Mr. Materz. Yes, sir. [Reading:] 

I have not heard again from Hy Goldin, though he did try to reach me in New 
York before I left, and has done so once again here in Washington. It is my 
understanding that the other networks (Barrow and Goldin did call on ABC 


briefly) gave them a bad time on the questions concerning which we had the 
meeting with Goldin and Barrow in Stanton’s office. 


The CuarrmMan. Barrow is head of the study group, is he not? 
Mr. Harpy. That is right. 
Mr. Maerz (reading) : 


It is my further understanding that it is not up to me to take the initiative in 
going back to Goldin to find out what he plans to do, having talked to all the net- 
works now. I expect I will be hearing from him shortly on this. 

I have been informed by the Commission that ABC and Mutual raised such a 
howl that the Commissioners and staff are now planning to set up a date for a 
return visit to New York to call on these two houses. 

I am enclosing the clippings from this week’s Broadcasting magazine. 

Allis well. Hope you can say the same. 

Sincerely, 
RALPH. 


Mr. Chairman, I offer this letter in evidence at this point. 
The CuatrMan. It will be received. 
(The document referred to is as follows :) 


COLUMBIA BROADCASTING System, INC., 
Washington 6, D. C., January 10, 1956. 
Mr. RicHaArp 8. SALANT, 
Care of Louis BIGELow, 
Guana Island Club, Roadtown, Tortola, British Virgin Islands. 


Dear Dick: This is one letter which you should not read, because it is bound 
to turn your attention from what I hope is an idyllic environment to one of sleet, 
ice, snow, frustration (and you name it). 
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I did promise you that I would drop you a note as soon as some reactions 
were available on our stint with the network study staff last week. I have now 
talked to Chairman McConaughey and Commissioners Hyde, Doerfer, Bartley, 
and Lee—some for direct reactions, others for second-hand impressions. 

As I teld Frank and our group at the corporate staff meeting yesterday in 
New York, I think the balance sheet is overwhelmingly favorable. Naturally 
we are getting the same kind of comment from the Goldin quarter, but the 
Commissioners and most of the members of the study staff are finding them- 
selves greatly helped by the experience. John Doerfer in particular said that 
he thought ours was “a superior job.” 

I have not heard again from Hy Goldin, though he did try to reach me in 
New York before I left, and has done so once again here in Washington. It is 
my understanding that the other networks (Barrow and Goldin did call on ABC 
briefly) gave them a bad time on the questions concerning which we had the 
meeting with Goldin and Barrow in Stanton’s office. It is my further under- 
standing that it is not up to me to take the initiative in going back to Goldin 
to find out what he plans to do, having talked to all the networks now. I expect 
I will be hearing from him shortly on this. 

I have been informed by the Commission that ABC and Mutual raised such 
a howl that the Commissioners and staff are now planning to set up a date 
for a return visit to New York to call on these two houses. 

I am enclosing the clippings from this week’s Broadcasting magazine. 

All is well. Hope you can say the same. 

Sincerely, 
RatpH W. Harpy. 


[Broadcasting, January 9, 1956] 


Barrow’s FCC Prose Team Vistts NBC, CBS For “Cram” Course; ABC, MBS 
IN PLANS 


Commission’s investigation committee takes 2-day preliminary indoctrination 
course with NBC, CBS executives to find what makes networks tick. The 
11-man group also plans sessions with ABC, Mutual, but dates have not been 
set 


Part of FCC network staff indoctrination by CBS and NBC in New York last 
week included behind scene tour of top TV productions. Greatest interest was 
evinced in Lou Cowan’s $64,000 Question, with Mr. Cowan himself handling 
personally conducted tour. Three Commissioners and staff (see story, p. 61) 
expressed amazement at amount of preparation and rehearsal involved in pro- 
ductions as well as size of organizations required to put on single show. 


First phase of an intensive cram course in the operation of television and 
radio networks was completed last Friday by FCC’s network investigating 
committee and its special staff headed by Dean Roscoe L. Barrow. 

For 2 days the “class,” indoctrinating itself in the fundamentals of network- 
ing preliminary to investigating the networks, listened to—and asked questions 
of—top CBS, Inc., CBS Radio and CBS-TV executives in virtually all phases 
* network operation, then moved on to NBC for a similar 2-day indoctrination 
there, 

The cram course is slated for completion with similar visits to ABC and 
Mutual in the near future. Exact dates have not been disclosed. 

The FCC group included 3 of the 4 members who comprise the network in- 
vestigating committee, 4 FCC staff executives, and 11 members of the special 
investigating staff under Dean Barrow, of the University of Cincinnati. 

CBS, Inc., President Frank Stanton, Staff Vice President Richard 8. Salant, 
Washington Vice President Ralph Hardy, CBS Radio President Arthur Hull 
Hayes, and CBS-TV President J. L. Van Volkenburg topped the CBS participants 
in the meetings, held Tuesday and Wednesday. In the NBC sessions,’ held 
Thursday and Friday, that network’s group was headed by Board Chairman 
Sylvester L. (Pat) Weaver Jr., President Robert W. Sarnoff, Ty Network Vice 
ue Thomas A. McAvity, and Radio Network Vice President Charles T. 

yres. 

Dean Barrow and two of his staff members also edged in a brief, previously 
unscheduled visit at ABC. Making a last-minute appointment, he and Hyman 
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H. Goldin, chief of the FCC Economics Division, Broadcast Bureau, and James 
B. Sheridan, also of the Economics Division, conferred at ABC late Wednesday 
afternoon with Ernest Lee Jahncke, Jr., vice president and assistant to the 
president, and Mrs. Geraldine B. Zorbough, secretary and general counsel. 

In the course of the discussions, it was learned, the FCC contingent submitted 
a list of topics on which ABC was asked to supply information. The list re 
portedly dealt with two major subjects—programing (why programs are 
dropped or added, etc.) and affiliation contracts. No deadline was set for 
submission of this material. 

ABC, which long has emphasized the theme of parity with other networks, 
reportedly felt it should be accorded parity with CBS and NBC in the matter 
of FCC indoctrination visits too—that it was just as much entitled as the other 
networks to be heard by the Commission committee and its staff on fundamentals 
and problems of networking. Subsequently, B@T confirmed that Dean Barrow 
and his full staff, and presumably members of the Commission committee, in- 
tend to return to New York in the near future for indoctrination sessions with 
ABC officials and also with Mutual. 

The FCC committeemen on hand for last week’s sessions were Comrs. Rose 
H. Hyde, Robert T. Bartley, and John C. Doerfer. Commissioner Hyde returned 
to Washington for the Wednesday session of the Commission but then rejoined 
Commissioners Bartley and Doerfer and the staff for the NBC sessions. Chair- 
man George C. McConnaughey, fourth committeeman, did not attend the 
meetings. 

FCC staff executives who participated, apart from the special investigating 
staff, included Broadcast Bureau Chief Edward F. Kenehan and Common Car- 
rier Bureau Chief Harold C. Cowgill; General Counsel Warren E. Baker, and 
Associate General Counsel J. Smith Henley. Messrs. Kenehan and Cowzill at- 
tended both the CBS and NBC sessions; Mr. Baker attended those at CBS and 
Mr. Henley those at NBC. 

The “clinic” at CBS included, on opening day, a 3-hour session with Vice 
President Salant, who is coordinating the network inquiry and congressional 
study activities for his company. Mr. Salant reportedly laid much of the 
groundwork for the indoctrination program (which also included, among other 
things, the watching of TV programs in rehearsal). 

Key executives gave talks outlining the functions and complexities of their 
respective areas of operation. These included Sig Mickelson, CBS, Ine., vice 
president in charge of news and public affairs; CBS President Hayes; Hubbell 
Robinson, Jr., network programs vice president; William H. Hylan, network 
sales vice president; William B. Lodge, CBS-TV vice president in charge of 
engineering; Edward P. Shurick, CBS-TV national director of station rela- 
tions; Oscar Katz, CBS-TV research director; John P. Cowden, operations di- 
rector, CBS-TV advertising and sales promotion department; Henry Grossman, 
CBS-TV director of operations, and Herbert A. Carlborg, CBS-TV director of 
editing. 

Wednesday afternoon’s meeting included a panel session in which key exetu- 
tives answered questions of the Commissioners and investigating staff for al- 
most 3 hours. Others who served on the panel included Julius F. Brauner, CBS, 
Inc., secretary ; Sidney Alexander, CBS, Inc., economic adviser; Merle S. Jones, 
vice president in charge of owned television stations and general services; W. 
Spencer Harrison, CBS—TYV vice president in charge of legal and business affairs; 
Edward L. Saxe, CBS-TYV vice president and assistant to the president ; William 
J. Flynn, CBS-TV comptroller; Charles J. Oppenheim, CBS—TV director of in- 
formation services, and producer Lou Cowan. 

Messrs. Stanton, Hardy, Salant, Hayes, and Van Volkenburg figured in 
virtually all sessions with the FCC group during the CBS visit, it was understood. 

The agenda for Thursday’s opening session at NBC called for a morning 
session in which NBC’s history, its organizational setup and its economics were 
discussed by a group including John M. Clifford, administrative vice president : 
Joseph V. Heffernan, financial vice president; Hugh M. Beville, Jr., director of 
research and planning; Georve Matson, controller, and Lowell Jacobson, per- 
sonnel director. After a luncheon at which Board Chairman Weaver was host, 
the group received fill-ins on programing and sales operations by Mr. McAvity. 
vice president in charge of the network: Richard A. R. Pinkham, vice president 
in charge of TV network programs; Mort Werner. NBC-TV vice president for 
national programs, and Matthew J. Culligan, NBC-TV vice president and 
national sales director. 
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Friday morning was to be devoted to radio, and, following a luncheon with 
President Sarnoff as host, the FCC delegation was to wind up the week’s ac- 
tivities with a session on color TV to be led by Mr. Sarnoff. 

David Adams, staff vice president, and Charles R. Denny, vice president in 
charge of NBC-owned stations and NBC spot sales, are principal coordinators, 
under Chairman Weaver and President Sarnoff, of NBC’s activities in connection 
with the FCC and congressional inquiries. 

Speakers at Friday morning’s radio session incluted Messrs. Ayres, Adams, 
Denny, Heffernan, Matson, and Beville, and Harry Bannister, station relations 
vice president; Thomas EB. Ervin, vice president and general attorney, and 
Frank M. Russell, Washington vice president. 

Members of the FCC special investigating staff on hand included, in addition to 
Dean Barrow and Messrs. Goldin and Sheridan, the following: Dr. Louis Mayo, 
executive secretary; A. P. Bryant, attorney; Dr. J. W. Markham, econounist; 
Edward Eadeh, veteran network executive who is serving as industry con- 
sultant; Dr. Warren Baum, economist; J. F. Tierney, attorney ; Harry J. Nichols, 
advertising consultant, and Peter Gerlando, economist. 


Now, you stated in your letter, Mr, Hardy, and I quote: 


Naturally we are getting the same kind of comment from the Goldin quarter, 
but the Commissioners and most of the members of the study group are finding 
themselves greatly helped by the experience. 


When you referred to the “Goldin” quarter, did you refer to Dr. 
Goldin ¢ 


Mr. Harpy. That is correct. 

Mr. Materz. And you were referring to Dr. Goldin, the chief 
economist for the network study group? 

Mr. Harpy. That is correct. 

Mr. Matrrz. What was the nature of your discussions with Com- 
missioners McConnaughey, Hyde, Bartley, Doerfer, and Lee with 


respect to this matter ¢ 

Mr. Harpy. Mr. Maletz, to the best of my recollection, in the course 
of my visiting with these people in Washington I took occasion to ask 
them what their reaction was to the 2-day visit that the study staff and 
certain members of the Commission itself had made with CBS in New 
York, during which time an extensive presentation background on 
networking and questions and answers to the staff had been given, and 
[asked them what they thought about it. 

Mr. Maerz. You said: 

I think the balance sheet is overwhelmingly favorable. Naturally we are 
getting the same kind of comment from the Goldin quarter. 

Why the word “naturally” there? 

Mr. Harpy. I don’t attach any particular significance to it. The 
people who were directly associated with Mr. Hy Goldin—compris- 
ing the professional staff—were also advising me that they found the 
briefing session extremely helpful; that it had given the study staff 
and the members of the Commission a much broader viewpoint on the 
nature of network operation, and that they thought it would be very 
helpful to them in implementing the studies that they were about to 
embark on. 

The CuHatrman. What is meant by “the balance sheet is over- 
whelmingly favorable” ? 

Mr. Harpy. The question of was the presentation useful or was it 
not useful, was it helpful, and I was using the words “balance sheet”— 
more of them felt that it was a very useful presentation than those who 
felt it was not particularly helpful. 
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Mr. Maerz. My question was directed to ascertaining what you had 
in mind when you used the word “naturally.” 


Naturally we are getting the same kind of comment from the Goldin quarter. 


Why would it be natural to get the same kind of comment from the 
Goldin quarter ? 

Mr. Keatine. It would not be unnatural to get the same comment 
from the staff as you did from the Commissioners themselves ; would it # 

The Cuatrman. I will accept his statement that he attached no sig- 
nificance to the words. 

Mr. Materz. All right. 

Did you at any time in 1955 or 1956 speak privately with Dr. Goldin? 

Mr. Harpy. I would say “Yes,” Mr. Maletz, without being able to 
recall a specific date. I have talked with Hy Goldin a number of 
times, and I am trying to think of the identification of “privately.” 

Mr. Goldin has called me at my office on a number of occasions. I 
have seen him in his office, whether with someone else present or 
whether I was alone, I do not now recall, but I have seen him a number 
of times. 

The CuartrMan. In other words, this is a general study committee 
headed by Professor Barrow, and you felt that you could make some 
contribution by giving the Columbia viewpoint to Dr. Goldin, who is 
the economic expert of this Commission; is that correct? 

Mr. Harpy. Well, Mr. Chairman, in every instance that I can recall 
at the moment the approach has been made to me from the members of 
the Commission study staff who find it very convenient to call me in 
Washington to seek a simple answer to a simple question, or to ask 
where they might go to find certain types of information. 

They have called me, and if I hadn’t the answer, I was able to tell 
them who in New York could give them the answer they wanted. It 
has been a very free exchange which I hope has been helpful to the 
study group. 

The CHarrman. Yes. 

Mr. Sranton. Could I just say that the meeting that is referred 
to in Ralph Hardy’s letter grew out of a meeting at which representa- 
tives of each of the four networks were present with the FCC com- 
mittee and Dean Barrow back in the late fall. We were talking about 
the area to be covered in certain proposed questionnaires in connection 
with the Networks Study Committee’s investigation. This was a 
matter of defining terms and so forth. 

One of the things that one of the members of the industry group 
was that he thought it might be very helpful and educational if the 
committee of the FCC and some of the study staff were to visit New 
York and spend 2 or 3 days with each of the network organizations, 
first hearing the story of what networks do and how they operate and 
then visiting the studios and seeing some of the operations firsthand. 

The Cuatrman. When they came to New York they visited Colum- 
bia and National. They did not visit, as I understand it, Mutual or 
ABC. Do you have any idea why that was? 

Mr. Stanton. Because they were focusing their first attention, 
I believe, on CBS and NBC, and I think the reason they chose us 
before they chose NBC is that I recall I was the one who stuck his 
head up in the meeting and said, “Why don’t you come up and see 
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how we operate?” and they made me chairman of the committee, so 
to speak, for coming up with the idea. 

The Cuarrman. What was this how] from ABC and Mutual? 

Mr. Stanton. Mr. Hardy can speak for himself. I think that 
every network wanted the same kind of attention, and I do not blame 
them. 

The Cuatrman. Did they get it? 

Mr. Stanton. Yes, they did. 

The Cuamaan. After the howl? 

Mr. Stanton. I think they even had their plans made before the 
howl went up, sir. 

The CHarrMAN. Go ahead, Mr. Maletz. 

Mr. Materz. Now, Mr. Hardy, to the best of your recollection, did 
you at any time during the year 1955 talk with any member of the 
Federal Communications Commission concer ning this proposed net- 
work study investigation ? 

Mr. Harpy. With any member of the Commission ? 

Mr. Materz. Yes. 

Mr. Harpy. I did, sir. 

Mr. Maerz. Would you tell the committee about these discussions 
which you had with members of the Commission concerning the con- 
duct of the network study investigation ? 

Mr. Harpy. I cannot recall specific conversations with specific Com- 
missioners. I do know that in the couse of my visiting I talked with 
Commissioner Bartley, Commissioner Hyde, ‘Commissioner Doerfer 
and Chairman McConnaughey at various times and at various places, 
sometimes in a social gathering where possibly 2 or 3 or more of them 
were present. 

Again I stress that there were frequent interchanges between me 
and the members of the Commission and members of the staff in an 
effort to be helpful, and I can answer specifically we were interested 
in discovering what the general plans were in terms of holding a hear- 
ing. Was the plan, for example, to gather a great deal of material 
and aaiaiacnialts hold public hearings? Was it contemplated that 
this would extend over a long period of time? Those were the types 
of questions that I was interested in discovering from the members 
of the Commission. 

Mr. Maerz. Were you also interested in ascertaining how broad 
this investigation might be? 

Mr. Harpy. Yes, I believe we were interested in that. 

Mr. Matetz. Well, without taking any more time, Mr. Chairman, 
on the subject I would like to show Mr. Hardy a document purporting 
to be a memorandum from him to Mr. Harold E. Fellows, who I believe 
is president of the National Association of Radio and Television 
Broadcasters, and ask him whether he can identify the document 
[handing document to Mr. Hardy]. 

Did you write that memorandum, Mr. Hardy ? 

Mr. Harpy. I am just checking the date, Mr. Maletz. I recognize 
very readily the memorandum and would merely like to state for the 
record—I will be glad to answer questions—I was not in the employ 
of the Columbia Broadcasting System when I wrote this letter. I was 
on the staff of the National Association of Radio and Television Broad- 
casters as vice president in charge of Government relations. 
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I was here reporting to the president of the association on this 
matter. 

Mr. Maerz. Thank you. 

No further questions of Mr. Hardy and Mr. Gammons, Mr. Chair- 
man. 

The Cuatrman. I want to say it does not necessarily follow that 
these memorandums are in any sense of the word contrary to your in- 
terests or in your favor. I think it is necessary to bring these matters 
out as an admonition for the future in the conduct of officials of broad- 
‘asting companies with Commission members and Commission’s staff. 
They must be very, very careful. Mr. Hardy’s connection have been 
perfectly proper, as far as I can see, and the mere fact that we have 
him here does not necessarily mean that we find fault with his actions. 

Mr. Sranton. Thank you, Mr. Chairman. There is one thing in 
Mr. Hardy’s letter—he refers to a meeting in my office with, I believe, 
Mr. Goldin and Dean Barrow and Ralph Hardy. This was to discuss 
a tentative form of questionnaire and the committee was going from 
network to network to find out what bugs we found in the way the 
questions were being asked, so that everyone could agree on the form 
in which the questions were to be asked, and so they would all be 
responsive to the same set of circumstances. 

These meetings have been taking place during the formative stages 
of this investigation when the committee staff was trying to develop 
a questionnaire that would be meaningful when it went out to all of 
our affiliates and to all of the networks, so that the discussion referred 
to by Mr. Hardy in my office had again to do with an exploratory dis- 
cussion as to how best to ask the questions to get the information the 
Commission was seeking. 

Mr. Matrerz. Now, Dr. Stanton, I show you a document dated 
September 26, 1953, purporting to be a memorandum from you to Mr. 
Gammons, and ask you to read it [handing document to Mr, Stanton]. 

Did you, Dr. Stanton, write that memorandum ? 

Mr. Stanton. I did, sir. 

Mr. Materz. Who is the person referred to in your memorandum 
as the “chairman”? 

Mr. Sranron. I believe at that time it was Rosel Hyde. 

Mr. Maerz. May I have the memorandum, Doctor? 

Mr. Chairman, with your permission I should like to read this 
memorandum. 

The Cuatrman. Very well. 

Mr. Materz. It is dated September 26, 1953, from Dr. Stanton to 
Mr. Gammons: 

The chairman acquitted himself beautifully in Norfolk. I was fearful, as you 
know, that he might be drawn into the UHF-VHF fracas or possibly the RCA- 
CBS conflict in the Tidewater area. 

By the way, what was the conflict in the Tidewater area about? 

Mr. Stanton. As I recall, Mr. Maletz, a VHF station in Norfolk 
which had been affiliated with NBC for many years had switched its 
affiliation from NBC television to CBS television sometime in the 
fall of that particular year. NBC, on the other hand, had affiliated 
with a UHF station in the area and there was quite an active cam- 
paign on to get the consumers to convert their homes to get UHF, and 
this was a competitive hassle; that is the best way to describe it. It 
had no meaning beyond that. 
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Mr. Marerz. Allright. Continuing with this memorandum: 


But he steered clear of both of them in his public appearances and won a lot 
of new friends. 
I did not have an opportunity to talk with him— 


referring to Mr. Hyde— 


about the proposed rule on ownership. I did, however, indicate that I would try 
to come to Washington next week for a visit with him. I will be in touch with 
you about this just as soon as I see how my week is going to shape up. 

I offer this in evidence at this point, Mr. Chairman. 

The Cuatrman. Accepted. 

(The memorandum is as follows: ) 


CoLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 


SEPTEMBER, 26, 1953. 
To: Mr. Gammons. 
From: Dr. Stanton. 


The chairman acquitted himself beautifully in Norfolk. I was fearfu!, as you 
know, that he might be drawn into the UHF—-VHF fracas or possibly the RCA-— 
CBS conflict in the Tidewater area. But he steered clear of both of them in 
his public appearances and won a lot of new friends. 

I did not have an opportunity to talk wiih him abeut the proposed rule on 
ownership. I did, however, indicate that I would try to come te Washington 
next week for a visit with him. I will be in touch with you about this just as 
soon as I see how my week is going to shape up. 

FRANK STANTON. 

Mr. Matevz. I will ask Dr. Stanton this question : 

Did you in October 1953, come to Washington for a visit with 
Chairman Hyde, as you indicated you might, to discuss the Commis- 
sion’s multiownership rule? 

Mr. Stanton. Well, I would have to check my files to ascertain that, 
unless you have something from my files that would button down that 
particular question. 

Mr. Maerz. Do you recall any meeting in October of 1953 with Mr. 
Hyde concerning this matter of the multiple- ownership rule? 

Mr. Stanton. No, I do not recall when it took place. I know that 
I did have such a meeting with Commissioner Hyde. 

Mr. Materz. Would you like to take a look at another memorandum 
for the purpose of refreshing your recollection [handing document to 
Mr. Stanton | ? 

Mr. Sranton. I think I was in San Francisco on the date that is 
indicated in that particular memorandum. 

Mr. Materz. See if we can put the question a little bit differently. 

Do you recall having any meeting with any member of the Com- 
mission in the latter part of 1953 with respect to the Commission’s 
multiple- -ownership rule? 

Mr. Stanton. Mr. Maletz, I cannot fix it as far as the latter part 
of 1953, but I have no hesitation in saying to you that I did have 
discussions with various members of the Commission over a long 
period of time about the mare ownership situation. 

Mr, Maerz. What was CBS’ interest with respect to the multiple- 
ownership rule? 

Mr. Stanton. Nothing more so than finding out what the ground 
rules were, because at that time I am not sure what the rule was, but 
the record will show that even today we do not have our full quota of 
stations and this was not something that was going to benefit us at 
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that particular time. This was something to find out just how the 
industry was going to have to plan for the future in terms of owner- 
ship. 

Mr. Matetz. Did you ever submit any proposal to the Federal Com- 
munications Commission with respect to the Commission relaxing its 
multiple-ownership rules? 

Mr. Stanton. Well, under—— 

Mr. Materz. I am talking about submitting a proposal ey 
rather than on the record, in relation to relaxing the multiple-owner- 
ship rule. 

Mr. Stanton. I do not know whether I did or not. I had certainly 
given a lot of thought to this particular question and we did submit, 
officially I am sure, some suggested changes for the rule when the 
Commission called for a rulemaking procedure. I think that this 
had been hanging since August of 1949 without any determination, 
and I am not sure whether I[ ever submitted something to a Commis- 
sioner as a way to correct the situation or not. 

The Cuarrman. You have five stations now, have you not? 

Mr. Stanton. We have, sir, 3 V’s and 2 U’s. 

The CuarrMAn. And your maximum is 7 altogether, 5 VHF’s and 
2 UHF’s? 

Mr. Stanton. Yes, sir. 

The Carman. It might be interesting to get your views on the 
question of multiple-station ownership, unless you do not care to give 
it. 

Mr. Stanton. No, I am perfectly willing to give it, Mr. Chairman. 
First of all I see nothing wrong with the multiple-ownership, per se, 
but I have had a question in my mind about the undue concentration 
of control in any geographic area. At the time of the hearings 
before the Senate Interstate and Foreign Commerce Committee there 
was talk in the trade press and also I think I got a question on the 
stand before that committee, about a rule that would allow a multiple- 
owner to own stations up to a number that would not cover more than 
25 percent of all the families in the country. I was asked, in that 
hearing, what I thought of that proposal. My answer was that I saw 
nothing wrong with the 25 percent limit, but the thing that con- 
cerned me was that you could give out those channels so that they 
were all in one geographic area, Seas I could easily see a concentra- 
tion in 1 State or 1 division of the country. This, I think, would not 
be a desirable thing from a political point of view. 

The Cuarrman. That is, if you take 25 percent of the population 
in any particular area and one entity would have that 25 percent, you 
could really exclude competition almost absolutely, could you not? 

Mr. Stanton. No, because it does not quite work that way. The 
25 percent did not apply to all of the stations in the area. It applied 
to 25 percent of the total United States population. 

The CuarrmMan. I see, throughout the country. 

Mr. Stanton. So that if there are 3 networks and if you could ever 
get the stations distributed in such a way, it is conceivable that 12 in- 
dividuals could own all the facilities for 3 networks, if you see what 
I mean, because on our network you could have one group that owns 
the 25 percent cluster of stations, another 25 and another 25, and an- 
other 25, and instead of having to sit down and negotiate affiliation 
agreements with 180 affiliates, you could virtually hold the meeting 
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around the cocktail table with 4 people, because that is the way it 
would work. 

Now, I am not sure whether that is good or bad. I do not see 
anything wrong with that, provided that the concentration is not 
all in the eastern part of the country, but instead is spread across the 
country. But that has nothing to do with competition, because in 
any one market—let’s assume that we are talking about a place like 
Chicago, where there are four stations—and let’s assume further that 
four multiple owners own each of those four stations. Well, those 
multiple owners would compete just as hard in Chicago as if the 
four stations in Chicago were owned by Chicago people. 

There is no reduction in competition o this device. What I was 
concerned about was the undue concentration of control geo- 
graphically. 

1e CHARMAN. Are you satisfied with the present multiple-own- 
ership rule ? 

Mr. Stanton. Oh, I think this is a self-serving answer. Naturally 
I would like to see the limits lifted, because networking is such an 
expensive operation. You can take one slight dip in networking and 
lose a tremendous amount of money. So that if you want to give 
stability to coast-to-coast live television, I think it is important for 
networks to own stations. At the moment, however, we own only 
three V’s. We are an applicant for a fourth one and we hope some 
day to acquire a fifth one, either by application or by purchase, so 
that we are not even up to our present limit. 

The CHatrmMan. You do not know, then, at this juncture what 
number of stations it would be advisable for a chain to own? 

Mr. Stanton. I had the idea at one time that. to insure the proper 
geographical distribution—and when I say I had the idea I think it 
was developed by one of my associates in a conference one time—no 
multiple owner should be allowed to own more than two stations in 
any one Federal judicial district. The reason we used judicial dis- 
tricts was because those, I believe, are set by Congress, and no ad- 
ministrative agency could change them. 

The Cuarrman. Of course, those districts may be changed. There 
is a lot of agitation to change those districts now, even among the 
judiciary. 

Mr. Stanton. Then I think I would have to withdraw the argument 
I was using in favor of them. What I was trying to find was some 
preestablished partitioning of the country that was not in the hands of 
some administrative agency which could change it overnight, because 
then a man might find himself violating the regulation by the whim 
of some agency. I do not mean to say that agencies do things by 
whim, but some agency might do what is in effect that. At any rate, 
what I was trying to find was some formula that could be set up that 
would control the distribution of the stations. 

The Cuairman. You do not feel, I presume, that the limitation 
should be less than seven, do you? 

Mr. Stanton. I do not, sir. 

The Cuatrman. There has been agitation in some quarters that the 
Federal Communications Commission should take up this matter on 
a case-by-case basis, even though such a ruling might not be consistent 
throughout the country. 
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Mr. Stanton. I think that would be chaos. 

The CuarrmMan. I am glad to hear you say that, because that would 
be an unfortunate procedure. In other words, the FCC now, very 
properly, is studying that matter. I take it that you and the other 
networks are giving every conceivable help to aid in its study. That 
is correct, is it not ¢ 

Mr. Sranron. We certainly shall, if we are called upon for the 
help. At the moment I am a little gunshy of offering anything that 
I am not asked for. 

The CHarmman. Maybe that gunshyness is good for a little while. 

Mr. Stanton. I think it does not hurt to ventilate these things, and 
that is what I referred to a little earlier. 

The Cuamman. Go ahead. 

Mr. Maerz. Dr. Stanton, I would like to show you two documents, 
and ask if you can identify them [handing documents to Mr. Stanton J. 

Mr. Stanton. Yes, I can. 

Mr. Materz. This first document reads as follows: 

Memorandum from Mr. Salant to Dr. Stanton, dated December 
17, 1953. 


The possibility of an amendment to the multiple-ownership rules to permit 
2 UHF interests in addition to 5 VHF interests raises the question whether we 
would be ab'e to go after the 2 UHF interests without first disposing of 2 VHF 
interests. The recent multiple-ownership rules, as you know, included a 
special provision permitting us to pursue existing applications without first dis- 
posing of our minority interests. But the language of the rules is not suf- 
ficiently broad to cover new applications. 

If the FCC is really anxious for us to go into UHF, and if we plan to do so, 
I suggest that you may want to call this to the attention of the Commission so 
thet they can make a special provision which would permit us to go after UHF 
without first having to give up two VHF interests. 


On the side of the memorandum is this notation: 
Good point—will do. FS 12/17. 


I take it that that would mean, Dr. Stanton, that you accepted Mr. 
Salant’s recommendation and advised him that you would take this 
matter up with members of the FCC; is that correct ? 

Mr. Stanton. Substantially. I accept that. 

Mr. Matrrz. Now, did you on or about December 20 have private 
meetings with members of the Federal Communications Commission 
with respect to possible revisions of the Commission’s multiple- 
ownership rule ? 

Mr. Stanton. That memo would certainly indicate that I made 
plans to do so. I would have to check on my own records to see. 

When you say “private meetings,” those meetings, as I recall them, 
were in their offices, and were not outside meetings. 

Mr. Maerz. Yes. But let me ask you this: Why did not CBS 
submit any comments it might have with respect to revisions of the 
multiple-ownership rule in a formal manner, so that they could be 
made part of the public record which could be scrutinized by all 
rarties ? 

Mr. Stanton. I think, Mr. Maletz, that we did exactly that. We 
did make a public record and a public reply. 

Mr. Maerz. But why would it be necessary then, if you did make 
a public record, to see the members of the Federal Communications 
Commission privately with respect to these matters? 
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Mr. Stanton. Well, again, this can only be looked at in the light 
of where we were at that particular time on the ownership of stations. 
There has been a period when the Commission counted 2 minority 
ownerships—not amounting to control—as 1 full station, and we had 
some minority holdings, and there was a special footnote. I think 
Mr. Salant is better qualified to answer your question than I. 

Mr. Maerz. We are talking about this provlem in broad outline. 

Mr. Stanton. Well, I am not talking about it in broad outline, Mr. 
Maletz, because my problem was not about the broad outline. 

This had to do really with the footnote that had been in the existing 
or in the proposed rules, and I would perfer that Mr. Salant discuss it. 

Mr. Maerz. I will ask Mr. Salant to discuss it in just a moment, but 
let me ask you this question. 

Did you in 1953, 1954, 1955, or 1956 have any private meeting, with 
any member of the Federal Communications Commission with respect 
to the Commission changing its multiple-ownership rule ? 

Mr. Stanton. No, but if you had asked that question in terms of 
1950, I think I would have had to answer it in the affirmative. 

Mr. Keatina. Well, let us ask it, then, in 1950, 1951 and 1952. 

Mr. Sranron. In that rulemaking situation, I think that in 1950 or 
1951 I did have some conversations regarding the multiple-ownership 
rule, but this was not the case that we had before the Commission, 
understand. 

Mr. Maerz. It was a rulemaking procedure? 

Mr. Sranron. A rulemaking procedure, and I did not say anything 
privately that I would not say publicly, and I suspect that we put in 
writing exactly the same thing that I talked about. 

The Cuarrman. Let me at this time, Mr. Maletz, interrupt. You 
‘an keep your thought on ice for a few minutes. 

I would like to ask this reference to the rules, Dr. Stanton, and it 
may slip my mind to ask it a little later. 

The FCC adopted rules back in 1941 concerning radio chain broad- 
vasting and those rules were approved by the Supreme Court, which 
said the FCC had the right to issue those rules. Presently the FCC 
regulates stations, is that correct ¢ 

Mr. Sranton. Yes, that is correct. 

The Cuatrman. And the FCC does not regulate the networks ? 

Mr. Stanton. Not directly, sir. 

The Cuairman. They only do it by virtue of their regulation of 
the stations ¢ 

Mr. Sranron. That is correct. 

The CHatrman. In other words there is indirect regulation by 
virtue of Commission jurisdiction over stations, but there is no direct 
regulatory jurisdiction over networks ? 

Mr. Stanton. As I understand it, that is a correct statement of the 
situation. 

The Cuarrman. Now, I would like to ask you this, and you do not 
have to answer if you do not wish: Would you be averse to having 
the Federal Communications Commission regulate directly in the way 
that they now regulate indirectly ; that is, have direct regulatory juris- 
diction over the networks ? 

Mr. Stanton. I think, Mr. Chairman, that it would make sense if 
that were what the regulation was intended to accomplish. So as not 
to look as if I am on both sides of the issue, I have opposed network 
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regulation when it was nonspecified, because I feared program con- 
trol and certain other features that might be introduced into such 
regulation, but if you are asking me, as I understood your question, 
would I prefer to have what I have now got, directly as against indi- 
rectly, my answer is in the affirmative. 

The Cu AIRMAN. In other words, you would rather see direct regu- 
lation concerning what you have now got than indirect regulation ? 

Mr. Stanton. Yes, I think it is a ies complicated way to live, 
because we get our regulation now only as it affects our affiliates and 
our company-owned stations, whereas if the same regulations were 
applied directly to us, I think it would be a more businesslike and 
systematic way to handle the situation. But it is the blank check kind 
of regulation that troubles me, and that is the reason I opposed it. 

The Cuatrman. Now, just one more question: If it is found by 
the Federal Communications Commission that they just cannot change 
their regulations to conform to what you desire, you would not be 
averse to changing the statute to give them the power ? 

Mr. Stanton. No. 

Mr. Keattne. You had better talk that over with the lawyers first. 

Mr. Sranron. I wanted to say just that, Mr. Keating, but if you 
look through to the end of what the net result j is, I think it is better 
to have the regulations direct than to have them indirect, and I stand 
by that. 

The CuatrMan. Well, I think it is a natural inference to state that. 
if the Federal Communications cannot do that, but needs changes in 
the statute, it would seem advisable to make the changes to give them 
the power. 

Go ahead, Mr. Maletz. 

Mr. Maerz. Now, there are two matters unresolved as of the 
moment, as I recall: First, Mr. Keating’s question as to your meetings 
with members of the Federal Communications Commission in 1950 
with respect to possible amendments of the Commission’s multiple- 
ownership rule. 

Mr. Stanton. Well, Mr Maletz, all I was doing was saying yes, 
T had met with them, but there was not anything in those conversations 
that ran contrary to anything that we said in our official filings. 

Mr. Materz. One further matter: To the best of your recollection, 
from 1950 to the present time, did you personally submit privately 
any proposal to any member of the Commission with respect to a 
possible amendment of the Commission’s multiple-ownership rules ? 

Mr. Stanton. I think I said a little while ago that I thought I may 
have done so, but I would have to check to make sure. I know that 
I have given a lot of thought and study, and there had been a lot 
of discussion in my own shop, about the best way to accomplish what 
I thought should be accomplished, in the sense that the multiple- 
ownership rule should be established clearly, so that everyone could 
live under it. I do not, at this particular moment, know whether I 
actually had any conversations privately on that, or whether that ulti- 
mately became a part of our response to the rulemaking procedure. 

But this is an open subject that has been open, I think, for many, 
many years, in the days when Burton Wheeler was in the Senate. 
There was a proposal in the radio days to allow multiple owners to 
own up to 10 percent of the number of stations affiliated with the 
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networks, so this. has been a thing that has not been resolved for a 
long time. 

Mr. Materz. Now, Mr. Salant, do you want to comment on this 
memorandum ¢ : 

Mr. Satant. Yes. This just grows out of a little trick situation. 
When the Commission, I believe as late as 1953, finalized its multiple- 
ownership rules for television, which came over from the radio, they 
had a new provision which for the first time provided that any interest 
of 1 percent or more counted as a full station. 

It had always been their policy, I do not think it was adopted into 
a rule, but it was a ruling, that an application also counted, so that if 
you had your full quota you could not go and apply for another station 
and then decide which one you wanted. It was an antistraddling rule. 
But then they issued their new rule for the first time providing that 
the minorities count as one, even though there was no control. 

In 1953 they dropped a footnote to protect the existing situation 
by saying that while you are busy getting rid of your minorities, if 
you want to get rid of your minorities, that would not ay | you from 
pursuing pending applications. Fair enough. But then later, when 
it came time to amend the rules once again to add UHF to the existing 
five, they did not carry over the same thing, so that the footnote would 
not have applied to future applications. It was an oversight, and 
the reason that that celaatans came about was that this was a 


very technical thing, and all of a sudden, after we had filed our formal 
comments to the proposed new rule of 5 and 2, we woke up one day 
and found out this very tricky little thing, which made no difference 
to other people. It was not a contested thing or anything else, it was 


just something we felt ought to be called to the Commission’s attention 
so that if they wanted to take care of it they could take care of it, and 
if not let it go by the board. 

Mr. Maerz. Thank you. 

Mr. Chairman, at this point, subject to verification for authenticity, 
I offer in evidence a series of documents which the committee staff 
had requested of CBS. 

Mr. Rocers (presiding). They will be accepted. 

(The documents referred to are as follows:) 


COLUMBIA BROADCASTING SysTEM, INC., OrrIcE COMMUNIGATION 


OcToBER, 3, 1953. 
To: Mr. Gammons. 


From: Dr. Stanton. 


Unless Columbus Day is a holiday in Washington, I can come down October 
12 to visit with some of the other Commissioners regarding the multiple owner- 
ship situation. 


FRANK STANTON. 


COLUMBIA BROADCASTING SYSTEM, INC., OrFICcE COMMUNICATION 


DECEMBER 17, 1953. 
To: Dr. Stanton. 


From: Mr. Salant. 


The possibility of an amendment to the multiple ownership rules to permit 2 
UHF interests in addition to 5 VHF interests raises the question whether we 
would be able to go after the 2 UHF interests without first disposing of 2 VHF 
interests. The recent multiple-ownership rules, as you know, included a special 
provision permitting us to pursue existing applications without first disposing 
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of our minority interests. But the language of the rules is not sufficiently broad 
to cover new applicants. ; 
If the FCC is really anxious for us to go into UHF, and if we plan to do so, 
I suggest that you may want to call this to the attention of the Commission so 
that they can make a special provision which would permit us to go after UHF 
without first having to give up two VHF interests. 
R. 8. 8. 





CoLUMBIA Broapcasting SysteM, INc., Orrick COMMUNICATION 


DECEMBER 17, 1953. 
To: Mr. Lodge, care of Messrs. Van Volkenburg and Salant. 
From: Dr. Stanton. 
Confidential. 

If there is a likelihood that the FCC may permit multiple owners to own 5 
VHF and 2 UHF properties, I think we should explore as quickly as possible 
the areas wherein we might apply for UHF channels or purchase existing fa- 
cilities. Will you give me your recommendation for six such localities in the 
order of your preference. In making these recommendations disregard existing 
affiliations. 

FRANK STANTON. 


CoLUMBIA BROADCASTING SysTeEM, INc., OrrriceE COMMUNICATION 


JANUARY 27, 1954. 
To. Dr. Stanton. 
From: Al Berry. 

Earl Gammons suggested I advise you that during our luncheon yesterday 
(Tuesday) with FCC Commissioner Bob Lee, Lee said he would probably be 
in New York on Tuesday, February 2, and that he would like to take a tour of 
CBS in New York. 

If he comes, he told me he would be in my office at 9:30 Tuesday morning. I 
expect to call Lee on Monday to find out definitely whether or not he is coming. 

AL BERRY. 





CoLUMBIA BROADCASTING SYSTEM, INc., OrriceE COMMUNICATION 


JuLy 17, 1954. 
To: Mr. Van Volkenburg. 
From: Dr. Stanton. 

In the very near future, I suspect the FCC will finalize its multiple-ownership 
rule and permit us to go forward with our plans to acquire two UHF stations. 
Because of the capital requirements and the effect it will have on our general 
television ownership and affiliation plans, I would like to get your recommenda- 
tions as soon as possible. 

FRANK STANTON. 


CoLUMBIA BROADCASTING SYSTEM, INc., OFFICE COMMUNICATION 


Avuaeust 16, 1954. 
To: Mr. Stanton. 
From: Mr. Gammons. 

I was advised this morning by Acting Chairman Webster of the FCC, that 
even if Congress were to recommend the immediate action on the proposed mul- 
tiple-ownership rule, it is very unlikely that the Commission would have a quorum 
capable of taking such action until after Labor Day. 

E. H. G. 


COLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 
Aveust 18, 1954. 


To: Mr. Stanton. 
From: Mr. Gammons. 

There have been so many reports and statements regarding the Commission’s 
action on the proposed multiple-ownership rule thr* there may be some con- 
fusion concerning its status at present. 
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Regardless of reports, members of the Commission insist no action has been 
taken. Unofficially they say that when action is taken they want to be sure a 
majority of the entire Commission is voting in favor of the rule. They don’t 
believe they will have enough members here to have such a vote until after 
Labor Day, or possibly the middle of September. One Commissioner predicted 
it might be 2 months before any action is taken. 

The Commission could take action legally with only four members present, 
but they feel in a matter of such importance that the majority voting for the 
measure must be a majority of the entire Commission or, in other words, at 
least four members. 

E. H. G. 


COLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 


OcTosER 18, 1954. 
To: Mr. Paley. 
From: Dr. Stanton. 

In Pittsburgh yesterday, we entered into an agreement with WSTV, Inc., to 
purchase the assets of WSTV-TV, channel 9, in Steubenville for $3 million. 

Under the terms of our agreement, we have until October 11, 1955, to receive 
FCC approval for the transfer and authorization to move “the transmitter and 
antenna site of the station to a location within 7 miles of the intersection of 
Smithfield Street and Fourth Avenue, Pittsburgh, with an antenna with an 
overall height of at least 1,940 feet above mean sea level.” It is the opinion 
of our engineers that this location will provide coverage for channel 9 which 
will be competitive with the best VHF channel in Pittsburgh. 

Looking ahead to 1960, our market studies show that Pittsburgh is the ninth 
market. At the present time WDTV, channel 2, (DuMont-owned) has a class 
A hour rate of $1,850. We estimate that the market will carry a rate of approxi- 
mately $2,250 in 1960. 

Once we receive FCC authorization to move the transmitter to the Pittsburgh 
site, we will, of course, be obligated to build a new transmitter. This will cost 
approximately $750,000. Ata later date, we will want to build studios in Pitts- 
burgh. If we are unable to find a suitable shell, these could cost another $144 
million, in black and white. On this basis, a first-class VHF channel in Pitts- 
burgh will have cost us approximately $5 million. 

This price, while somewhat higher than I had hoped it would be, still compares 
very favorably with the recent purchase George Storer made in Cleveland, where- 
in he paid $6 million for WXEL and also faces substantial capital costs in order 
to bring the transmitter and studio plant up to full operating standards. As 
a matter of fact, if we had bought WSTV-—TV on the same formula which we 
used in pricing our Washington and Minneapolis minorities, the figure would 
have come to $9.897,500. 

In the table on the next page, I have tried to summarize the cash effect of our 
recent sales and this acquisition, as well as forecast the difference in profits 
resulting from these moves. As you will see, we end up with approximately $2,- 
700,000 cash (before taxes) after acquiring a complete Pittsburgh plant, and 
more importantly, we improve our profit position $1,700,000 per year after taxes 
(first full year). 

As a result of this contract to purchase Steubenville channel 9, we will with- 
draw from the Boston hearings, where our chances have been rated at con- 
siderably less than 50-50, and continue to prosecute our application in St. Louis. 
I plan, however, to keep on the alert for any other opportunity to acquire a 
channel outright because I not only believe our chances are no better than 
50-50 in St. Louis as of today, but also because I believe the decision in St. Louis 
is a long way in the future. 

Incidentally, if we had encountered difficulty in disposing of WCCO or WTOP, 
we could not have made yesterday's deal because the channel 4 Pittsburgh hearing 
begins today and we were committed to give our affiliation to the “merged 
applicants” if we had not solved our Pittsburgh situation through full ownership 
by the time the CP was granted. Since it is understood that all five channel 4 
applicants have decided to merge there will be no hearing and a CP is expected 
shortly. 
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CBS share 
Cash 1954 

| profits ! 
eotieded ae u ts a " Pe 7 
wee a ere. a Ae ana aoe, AU A __| $3,950, 000 | $220, 000 
WTOP -.| 3,500,000 | 2 145, 000 
KQV soil 236, 250 | 000 
tae SULT! Oo) a8 EFS Ri __..-| 7,686, 250 | 365, 000 

WSTV__.._._.... 


ee Ta Ree LR eo, Lee ates 5,000,000 | 2 1, 700, 000 


| Profit to CBS after taxes based on 70 percent dividend policy. 

2 WTOP, Inc., has not paid dividends since TV and none had been contemplated because of debt (31,- 
300,000). 

3 Estimated additional CBS profits after taxes made up of the following: Station profit ($1 million), 
CTD additional network profit, first year only $550,000), and CTSS ($150,000). 


FRANK STANTON. 





COLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 


DECEMBER 13, 1954. 
To: Mr. Stanton. 
From: Mr. Gammons. 


Here is our appointment schedule at the FCC for Monday, December 20— 


10 a. m.: Commissioner Webster 11 a.m.: Chairman MeConnaughey 
10: 30 a. m.: Commissioner Bartley 11:30 a.m.: Commissioner Lee 


If you wish to make any additional calls we can decide then. 
It is unlikely that Commissioner Hyde will be back until December 21. How- 
ever, if he does get back I will set up a date with him. 
E. H. G. 





COLUMBIA BROADCASTING SYSTEM, INC., OFFICE COMMUNICATION 


DeEcEMBER 20, 1954. 
To: Messrs. Salant and Brauner (cc. Mr. Van Volkenburg). 
From: Dr. Stanton. 

Earl Gammons and I visited Messrs. McConnaughey, Webster, Bartley, Lee, 
and Hyde individually in their offices today to discuss the Steubenville transfer 
and any other problems which we have pending before the FCC. I left Wash- 
ington with the following impressions : 

1. There was no evidence of hostility in connection with the Stewbenville 
purchase. 

2. There is every likelihood that we will have a fulldress hearing on the 
WSTV-TV transfer application. 

3. WOKY will probably be on the agenda December 29, with no evidence of 
opposition except for Commissioner Bartley, who is opposed to multiple owner- 
ship except for three key markets. 

4. There is considerable interest in our EMP plan, and virtually no one under- 
stands what itis. (I asked December 4 to have letters go directly to the Com- 
mission explaining the project and giving them a progress report on it. I am 
inquiring into what action has been taken on this point.) 

5. There is some evidence that the Bricker hearing has gained considerable 
momentum. 

6. There is considerable skepticism about the future of UHF. 

7. We may expect a rulemaking announcement very shortly regarding sub- 
scription television, with the question of a hearing dependent upon the industry's 
response to the rulemaking. 

&. Jones is seeking engineering data on the coverage of every operating TV 
station in an effort to break down area-type situations where small markets are 
blanketed by stations located in dominant markets. 

9. Jones is seeking the FCC’s confidential financial data on all operating tele- 
vision stations. 

10. There is more than passing interest in the Albany-Troy-Schenectady 
situation. 

11. There was limited interest in the Pittsburgh petitions filed in opposition to 
our contemplated move of WSTV-TV. 


FRANK STANTON. 
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CoLUMBIA BROADCASTING SysTEM, INCc., OrriceE COMMUNICATION 


DECEMBER 21, 1954. 

To: Dr. Stanton (cc. Richard Salant). 
From: Sidney S. Alexander 
Re Commissioner Robert Lee and Subscription Television 

I shall plan to meet with Commissioner Lee on Thursday afternoon, Decem- 
ber 23. I shall await your call as to when you can see me and Dick Salant 
Thursday morning. 

A preliminary version of Unsettled Questions Concerning Subscription Tele- 
vision, now being typed, should be in your hands by Wednesday. 


CoLUMBIA BROADCASTING SYSTEM, OFFICE COMMUNICATION 


DECEMBER 20, 1954. 
To: Mr. Alexander (cc. Mr. Salant). 
From: Dr. Stanton 


Commissioner Robert Lee plans to be in New York Thursday and indicated 
that he would like to come in and talk with you about the work you have done to 
date on subscription television. I indicated that he was more than welcome. 
He thought he would be in our neighborhood after lunch. 

I think perhaps you and Dick Salant and I should compare notes late Thurs- 
day morning before you actually see Lee, just to check out on our point of view. 


FRANK STANTON. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, May 6, 1955. 
Dr. FRANK STANTON, 
President, Columbia Broadcasting System, Inc., 
New York, N. ¥. 

DEAR FRANK: My attention had previously been called to the statement of Mr. 
Salant, which you were kind enough to send me under date of April 25, 1955. 

As a matter of fact I have been urged, at a higher level, at an appropriate 
time to make a statement perhaps in a speech refuting the testimony of Commis- 
sioner Hennock. 

This particular statement is very well done and will be of great assistance 
to me. 

Best regards, 
RoBert E. LEE, Commissioner. 


OcTOBER 7, 1955. 
The Honorable Rosert E. Lee, 
Federal Communications Commission, 
Washington, D.C. 

Dear Bos: I am sorry it was not possible for you to be present yesterday 
during our informal meeting with Commissioners McConnaughey, Hyde, Bartley, 
Doerfer, and Mack. I would have been interested in your reaction to our interim 
report, Alternative Allocation Plans. 

A copy of this document was left with the Chairman for you. If you have any 
questions about it, please do not hesitate to get in touch with me. 

I am enclosing a paper developed by Sidney S. Alexander, CBS economist, 
which attempts to answer the question, “How many television stations can the 
United States support economically?’ Copies of this were given to other members 
of the Commission at yesterday’s meeting. 

With all good wishes. 

Sincerely yours, 


OCTOBER 7, 1955. 
The Honorable Epwarp M. WEBSTER, 
Federal Communications Commission, 
Washington, D.C. 
DEAR COMMISSIONER WEBSTER: I am sorry you were in San Francisco yesterday 
and were unable to be present during our informal meeting with Commissioners 
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McConnaughey, Hyde, Bartley, Doerfer, and Mack. I would have been inter- 
ested in your reaction to our interim report, Alternative Allocation Plans, 

A copy of this document was left with the Chairman for you. If you have any 
questions about it, please do not hesitate to get in touch with me. 

I am enclosing a paper developed by Sidney S. Alexander, CBS economist, 
which attempts to answer the question, “How many television stations can the 
United States support economically?” Copies of this were given to other members 
of the Commission at yesterday’s meeting. 

With all good wishes. 

Sincerely yours, 


OcTOBER 1, 1955. 
The Honorable GEorGE C. McCONNAUGHEY, 
Chairman, Federal Communications Commission, 
Washington, D. C. 


DEAR Mr. CHAIRMAN: I am not trying to overload your crowded desk with 
more reading material, but I would like to bring the enclosed document to your 
attention because it may be of interest in connection with your current 
deliberations. 

Back in July I asked Sidney Alexander, our economist, to develop a memo- 
randum showing what it would cost to shift all of our television system into the 
UHF. The memorandum which I am enclosing is based on the study which Mr. 
Alexander made after consulting all the appropriate departments in CBS tele- 
vision, including engineering. 

If you or any of your staff have questions about this study, please do not 
hesitate to get in touch with me. 

With all good wishes. 

Sincerely yours, 


SEPTEMBER 22, 1955. 
Cost or SHIFTING THE UNITED STATES TELEVISION SysteM TO UHF ONLY 


From 8 to 6 million VHF families would be lost in the fringes 


The most serious cost of a shift of the United States television system to 
UHF-only would be the loss of television service to millions of American families, 
and the degradation of service to millions more. About 3 to 6 million families 
now within the coverage area of VHF stations would fall beyond the limits of UHF 
service even if additional UHF stations were to be located in all markets which 
might conceivably support them under a UHF-only system. Since there are 
fewer than 1.5 million families outside the service areas of existing and pros- 
pective’ stations, the switch to UHF would triple or quintuple the number of 
unserved families. 

The lower figure for the number of families that would lose service, 3 million, 
is based on an assumption of future improvement in UHF coverage, and in 
particular, the universal use of superpower stations of 5 million watts. The 
latter, it is assumed, would render to counties which lie at least half within 
a 50-mile circle service comparable to that rendered by the present operating 
VHF stations to counties which lie at least half within a 75-mile circle. Our 
present engineering advice is that this is a very generous assumption for UHF 
coverage even with superpower. The higher figure, loss of service to about 
6 million VHF families, is based on the assumption that UHF coverage will 
extend only to counties which lie almost entirely within a 50-mile circle. This 
corresponds to an average coverage radius of about 371% miles. This second 
assumption reflects the operating experience, generously interpreted, of such 
UHF stations as have been studied to date. 


The “swiss cheese” effect 

Many additional families, whose number cannot easily be estimated, would 
probably lose service from the “swiss cheese” effect of UHF coverage. That is, 
where the terrain departs from the ideal, there are numerous shadow areas 
which would get no UHF service or poor UHF service even though they are 


1 Prospective stations are those for which there are construction permits or applications 
outstanding. Even without these stations there would only be 1.9 million families outside 
the service areas of existing television stations. 
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eloser to the UHF station than many points which can receive a satisfactory 
signal. 

In short, a considerable portion of the families in the United States would 
lost all hope of service as a result of a shift to UHF only, and many of the re- 
maining families would be subject to some degradation in the quality of their 
television service. 

DOLLAR AND CENTS COST 


The transition: quick or gradual 

If it should be decided to shift the United States television system from its 
present mixed VHF-UHF basis to a UHF-only basis, there would be several ways 
of making the shift. In particular, a choice would have to be made between a 
quick transition and a gradual one. The attached tables show two sets of esti- 
mates of the dollar and cents cost of the switch. The first set is based on the 
assumption that the transition is to be as rapid as the conversion can tech- 
nically be made. On this assumption a future date would be specified, not very 
far off, and on that date every VHF station would cease broadcasting a VHF 
signal and commence broadcasting a UHF signal. The second set of estimates 
is based on the assumption of a 7-year period of transition. At the beginning 
of that period every VHF television station would be required to start trans- 
mitting its programs on both a VHF and a UHF signal. At the end of 7 years 
the VHF transmission would be dropped, and the country would be on a com- 
pletely UHF-only basis. The costs for any shorter transition period can be 
estimated as a weighted average (a linear combination) of the costs of these two 
extreme cases. 

The first of the attached tables (1) above the once and for all cost to all 
concerned of the switch to the new system under the two different assumptions. 
The second table (II) shows the estimated extra annual costs during and after 
the transition, respectively. The annual costs after the transition are likely 
to be the same whether the preceding transition has been quick or gradual. 


THE ONCE AND FOR ALL COST 


The once and for all cost of a switch to UHF-only is of the order of $1.1 
billion to $2.6 billion. It might come closer to the lower figure, $1.1 billion, 
under the gradual transition scheme, provided the public switched their new set 
purchases to UHF-only sets from the very beginning of the period, even though 
the conversion to a UHF-only system was 7 years away. Should people prefer 
VHF service as long as they can get it, so that during the transition period they 
would buy all-channel sets, and would replace their antennas, when required, 
with dual-purpose VHF and UHF antennas, the burden of conversion under 
the gradual transition method would be almost two and half times as large, or 
$2.6 billion. 

Under the quick transition, the range of variation of the once and for all 
cost of the switch is somewhat narrower, from about $1.7 billion to about $2.4 
billion. In this case the range is explained principally by uncertainty as to 
what the converters would cost, how many antennas would be required, and 
how many sets would be marooned. Some of these same uncertainties also apply 
to the estimate of the costs under a gradual transition, but they account for 
only a small proportion of the range of uncertainty in that case. 


Cost to the public 


Whatever mode of transition is resorted to, the principal burden of conversion 
would fall on the public. It would cost the public at least $690 million under 
a gradual transition with an immediate shift to UHF-only purchases, or $1.5 
billion under a rapid transition. The most it would be likely to cost the public 
is $2.3 billion under a quick transition, or $2.6 billion under a gradual transition 
if the public should be unwilling to give up VHF so long as it is broadeast. 

The cost to the public of a quick transition, about $1.5 to $2.3 billion, would 
also apply to a gradual transition if the public refused to take any cognizance of 
the gradual transition at all. They might, all through the transitional period, 
buy VHF sets and all-channel sets in the same proportion as they are now buying 
them under the existing mixed VHF—UHF system. In that case, the extra cost 
to the public during the transitional period would be zero, since they would be 
ignoring the fact that it was a transitional period and would be buying just the 
same sort of sets and antennas that they would buy under the present system. 
But at the end of the transitional period, the extra cost to the public would be 
the same as for the quick transition. That is, a do-nothing response by the 
public would transform a gradual transition into a quick transition at the end of 
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the period, so far as the public is concerned. The gradual transition would be 
more costly to the stations, however, as indicated below. 

Direct conversion.—The most important part of the burden on the public is, 
of course, the direct cost of converting sets and antennas, a cost that may range 
from $315 million to about $1.5 billion. Under a quick transition, this would 
primarily take the form of the purchase of converters and the erection of UHF 
antennas, possibly on poles already erected for VHF antennas. Under the 
gradual transition it would take the form of the extra cost of a UHF-only or all- 
channel set over a VHF-only set, as well as the extra cost of a dual VHF and 
UHF antenna over a VHF antenna as existing VHF antennas wear out. 

Marooned sets.—In addition to the direct cost of conversion there would also 
be a loss to the public on marooned sets, those sets located in areas that would 
lose service after the switch from VHF to UHF was completed. Of the total 
once-and-for-all cost to the public of $690 million to $2.3 billion, some $375 million 
to $750 million is the estimated loss on marooned sets. This is the dollar-and- 
cents reflection of the “lost families’ discussed in the previous section. If the 
transition were to be quick, fewer sets would be marooned than under a rapid 
transition. This follows from the fact that set purchases have been slower in 
the fringe areas than closer in so that the fringe areas will be only about 50 
percent saturated by the end of 1955. There would, accordingly, be about 1.5 
million to 3 million sets marooned as a result of a quick switch to UHF-only. 
The range between 1.5 million and 3 million depends upon the alternative assump- 
tions as to the potential coverage radius of UHF stations mentioned above. Full 
allowance has already been made for the addition of UHF stations in all markets 
which could conceivably support them under a UHF-only system. 

Under a gradual transition, the number of marooned sets would rise much 
closer to the total number of families in the lost areas since most of these fam- 
ilies will have become television families within 7 years. Since there are from 
3 to 6 million families in the lost areas there might be as many as 2.5 to 5 million 
sets marooned in those areas under a gradual transition. On the other hand, 
under a gradual transition it could be presumed that people living in fringe 
arens would buy relatively inexpensive sets so that at the end of the transitional 
period they would be left with more sets but cheaper ones. The estimated dollar- 
and-cents measure of the loss on marooned sets is, accordingly, the same under 
the two modes of transition. 


Cost to the stations 


The cost to the brodacasting stations would be substantially greater under 
the gradual transition than under the rapid one. The once-and-for-all cost of a 
quick transition to the broadcasting stations would be $115 million to $145 million, 
but a gradual transition would cost them from $390 million to $460 million once 
and for all. The magnitude of the extra cost of the shift to VHF broadcasting 
stations can best be grasped by the realization that the estimated extra cost of 
$390 million to $460 million to the 326 existing VHF stations of the gradual 
transition over 7 years is about 114 times as much as the total investment of 
all networks and VHF stations in tangible broadcast property.” 

The difference in the cost to the stations as between the two methods is 
principally (to the extent of $35 million a year, or $245 million over the 7 years) 
the extra cost of running a dual operation over that of a VHF-only operation. 
This extra cost of about $35 million a year may be broken down into about $11.5 
million a year amortization of the $115 million extra equipment required,* $19.5 





*The investment as of the end of 1953 in tangible broadcast peeperty by 4 TV networks 
and 107 prefreeze VHF stations reporting tangible proeprty was about $159 million; that 
of 109 postfreeze VHF’s was about $41 million. ree Publie Notice 12387, October 20, 
1954, Final TV Broadcast Financial Data, 1953). We may add another $41 million as 
generous allowance for the additional 109 VHF’s which have since appeared, plus possibly 
another $60 million for investment since 1953 on the part of the 4 networks and the 216 
VHF stations reporting in 1953. This yields an estimate, probably high, of $291 million 
for all VHF stations plus the 4 networks. 

SIt may appear to be double counting to include both the original capital cost of the 
new facilities and their amortization over the transitional period. This is not so, however, 
If dual operation were not required over the transitional period the deterioration in value 
measured bv the amortization would be saved. This consideration does point up the fact 
that it might, however, be appropriate to apply to the cost of the new UHF facilities a 
credit for accumulated amortization on the old VHF facilities. This would take account 
of the fact that old VHF equipment would be replaced by new UHF equipment. Under 
this concept the extra cost in facilities to the station would be the unamortized value of 
the scrapped VHF equipment plus the difference in original cost between the UHF and 
VHF eanipment. If such fine points are to be considered, however, the above credit would 
be overshadowed by an allowance for the loss of economic value of the station because of 
= reduced earning power associated with its reduced coverage and consequently reduced 

me rates. 
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million a year for the extra cost of power and transmitting tubes for the UHF 
transmitters and $4 million for extra manpower. An additional $30 million 
extra once-and-for-all cost to the stations of the gradual transition over the 
minimum cost of a quick transition is represented by the cost of buildings and 
facilities to house the extra equipment for the dual operation, or the alterations 
in existing buildings to accommodate this equipment. Such alterations and addi- 
tional buildings might possibly be needed in the quick transition. They explain 
the $30 million range between the $85 million and the $115 million given as the 
cost of conversion to present facilities under the quick transition. Under the 
slow transition they would certainly be needed. 


BASES OF THE ESTIMATES 


Once-and-for-all costs—quick transition 


Converters.—As of the end of 1955 there will be about 30 million sets outside 
the lost areas which will not be equipped to receive UHF signals. Conversion 
of these sets would cost $25 to $35 each installed. Converters are available at 
about $20 to $30 each with a typical installation cost of $5. These cost figures 
were reported from Milwaukee where CBS people are in close touch with the 
process of conversion. 

Antennas.—About the lowest reasonable figure for the installation of an out- 
side antenna is $22 with a new pole, and possibly about $20 using a pole already 
in place. These figures were also reported from Milwaukee. It is possible that 
five to ten million of the sets to be converted might be able to operate satisfactorily 
‘with indoor antennas, so the number of outdoor antennas required is assumed 
to be of the order of twenty to twenty-five million. 

Marooned sets.—Industry estimates place the average original retail cost of 
sets in the hands of the American public at about $270. Consumer surveys indi- 
cate a typical figure of $300,‘ probably including the cost of the antenna as 
well as the set. It may be assumed that the highest average resale value of the 
marooned sets would be $50, so that there would be a loss from the point of view 
of the consumer of about $250 on the set and antenna combined. 

No allowance has been made for depreciation. In any case, such an allowance 
would be low sinee the very areas in which the sets would be marooned are those 
where the sets have been most recently acquired. 

The number of marooned sets has been determined from a tabulation of ship- 
ments of television sets to dealers by counties. The lower figure for marooned 
sets, 1.5 million, is based on the assumption that only those sets are marooned 
which were shipped to counties more than half of which are more than 50 miles 
from the nearest potential UHF station. The higher figure is based on the 
assumption that only those sets which are in counties almost entirely within 50 
miles of the nearest potential UHF station would continue to receive service. 
The latter assumption corresponds roughly to an estimated coverage radius of 
37.5 miles, the former about 50 miles. As indicated above, these are probably 
generous estimates of the coverage areas of 1 and 5 megawatt UHF stations, 
respectively. The estimate of marooned sets is somewhat low, since there is 
probably a considerable movement of sets from dealers in close-in counties to 
homes in the fringe areas. That is, some of the people in the fringe counties 
bought their sets in counties closer to the metropolitan center. No allowance 
has been made for this tendency. 

It has been assumed that UHF stations would be erected in many communities 
which do not now have VHF stations. In fact, it has been assumed that there 
would be UHF stations in 366 communities as compared with the 265 commu- 
nities in which there were either VHF or UHF stations as of June 4, 1955. The 
number of communities with UHF stations has probably been overestimated, so 
that the number of marooned sets has probably been underestimated on this 
account as well. 

Conversion of station facilities.—The total capital cost of conversion of present 
station facilities was estimated at $85 million to $115 million by CBS television 
general engineering. It is based on the assumption that one-half of the 326 
operating VHF stations would install 1-megawatt plants and one-half would 
install 250-kilowatt plants. It is further assumed that existing towers and build- 
ings would be used to the greatest extent possible. On the basis of going prices 
of UHF transmitters, antennas, transmission line, installation, and miscellaneous 


*University of Michigan, Survey Research Center, as reported in Federal Reserve 
Bulletin, June 1954, p. 579. 
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costs, it was estimated that 1-megawatt stations would require additional invest- 
ments of $323,000 each, and 250-kilowatt stations would require additional in- 
vestment of $186,500 each. This comes to $83 million, rounded to $85 million. 
It would cost about $420,000 more to convert a VHF station to a 5-megawatt 
UHF station than to a 1-megawatt station. If then 100 larger stations were to 
convert to the 5-megawatt size the capital cost would be raised from $85 million 
to $125 million. 

The upper range of $115 million does not make allowance for the 5-megawatt 
stations, but is based on the consideration that many stations would have sub- 
stantial expenses of converting to UHF operation over and above the cost of the 
specific equipment included in the $85 million figure. Some stations would find 
it desirable to move their transmitter sites closer to the centers of population. 
Many would find that new buildings were required. Almost all would find that 
some building extensions or modifications were needed. These costs may add 
as much as an average of $100,000 for each conversion. For all 326 stations, 
accordingly, these extra expenses might run from zero to $30 million. 

Additions of boosters.—Many stations would find that there were significant 
holes in their coverage patterns. In order to improve their coverage they would 
probably want to install and operate either boosters on the same channel or 
satellites on other channels, if available. It is hard to say just how many 
boosters would be required and at what cost. A rough allowance has accord- 
ingly been made of about $100,000 per station for boosters, adding about $30 
million to the once and for all cost of shifting to UHF. 

Once and for all costs—Gradual transition over 7 years’ conversion.—Under 
the gradual transition the cost of conversion to the public would be the ecumu- 
lated extra cost of sets and antennas over the 7-year transitional period. As 
given in table II and explained below, the annual extra cost to the public during 
the transition would be $45 million to $200 million. For the 7 years of the 
transitional period, accordingly, the cumulated extra cost of sets and antennas 
would be 7 times as large or $315 million to $1.4 billion. 

Marooned sets.—Following the logic of the estimated loss on marooned sets 
under the quick transition period, but with different figures, the loss on marooned 
sets under gradual transition may also be put at $375 million to $750 mil'’ion. 
This is based on the assumption that by the end of the transition period the 3 
to 6 million families in the lost areas would have a television saturation of over 
80 percent. This comes to 2.5 to 5 million television sets. It is further assumed 
that these sets, with their antennas, would cost an average of $200 each and 
have a resale value of about $50 each, making the loss per set $150. 

Station facilities—The estimate of $115 million for new facilities for broad- 
casting stations, excluding boosters, under the gradual transition approach is 
based on the same considerations as the figures relating to a quick transition, 
given above. Under a quick transition there was a range of uncertainty be- 
tween $85 to $115 mi'lion reflecting the possibility that additional buildings, or 
modifications of existing buildings, would be required to accommodate the new 
equipment. Under the dul-operating system of the gradual transition such 
expenditures would be certain. Therefore, the upper limit in the case of quick 
transition becomes the actual estimate in the case of a gradual transition. 

Boosters.—The estimated cost of boosters under the gradual transition is the 
Same as that under the quick transition, indicated above. 

Cumulated extra costs of UHF oneration.—As shown in table II and explained 
below the cost of operation of UHF transmitters is estimated at $35 million a 
year. Over the 7-year transitional period this then would account for a $245 
million extra cost of operating the UHF transmitters alongside the VHF trans- 
mitters. 

Cumulated extra cost of booster operation.—It is by no means certain that, 
during the period of dual operation, any VHF—UHF station would find it neces- 
sary to operate a booster. Since, in that period, the VHF transmitter would 
be operating alongside the UHF transmitter there should be no need for such 
boosters to reach VHF sets. The zero figure for the extra cost of booster opera- 
tion in the transitional period implies that the public would continue to pur- 
chase VHF or all-channel sets throughout the transitional period. This lower 
figure for booster operation is accordingly associated with a very high degree 
($1.4 billion) for conversion cost to the public. Correspondingly, the higher fig- 
ure of $70 million for booster operation is associated with a low figure ($315 
million) for conversion cost to the public. In any case, the $70 million upper 
range of the extra cost of booster operation, corresponding to an annual cost 
of $10 million a year can only be roughly guessed, as explained below. 


 - = 
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Annual extra costs during transition 


New sets and antennas.—It is assumed that future levels of new set sales will 
continue at a rate of about 7 million per year. The current composition of sa'es 
indicates that if the present mixed VHF—-UHF system were to be continued into 
the future, about 6 million VHF-only sets and 1 million all-channel sets would 
be purchased annually. If a UHF-—only system were introduced the public might, 
in the transition period, buy some combination of UHF sets and all-channel sets.° 
UHF-only sets, it may be assumed, will cost about $10 more than comparable 
models of VHF-only sets. All-channel sets will probably cost about $25 more 
than comparable models of VHF-only sets. They now cost $30 and $40 more. 
Consequently, for the 6 million new sets that would have been VHF on the old 
system, there will be an extra cost of $10 to $25 each, or $60 to $150 million 
aggregate extra cost each year during the transitional period. 

On the other hand, there may be some saving to the public with respect to the 
1 million sets that, if the existing UHF—-VHF mixed system continued, would be 
all-channel sets. If in the future these 1 million sets took the form of UHF-only 
sets, then there would be a $15 saving on each set, on the assumption that UHF- 
only sets will cost $15 less than a corresponding all-channel set. The zero credit 
corresponds to the assumption that these million sets will be all-channel sets, 
the $15 million credit implies that these million sets will be UHF-only sets. 

Similarly, it may be estimated that 5 million antennas are required annually 
to replace worn-out antennas and to provide for the increase in set population. 
If these antennas are to be UHF-only antennas they need not cost any more than 
an equal number of VHF antennas. If, however, they are to be dual-purpose 
antennas they might each cost about $10 more than a VHF-only antenna. Con- 
sequently, for the 5 million antennas required per year, there would be an extra 
cost to the public under the UHF-only system of zero to $50 million. 

Operation of UH F transmitters.—The $35 million per year extra cost of operat- 
ing UHF transmitters during the transition period is composed of about $11.5 
million amortization of the $115 million investment in these transmitters at a 
rate of 10 percent a year. It further includes about $19.6 million for transmitter 
tubes and power. The latter estimate is based on the assumption that 163 of the 
326 VHF stations that would have to operate on both VHF and UHF would be 
1-megawatt stations. These are estimated to have annual transmitter tube and 
replacement power costs of $80,000 per station (5,000 hours at $8 per hour for 
tubes and $8 per hour for power). The other 163 stations are assumed to operate 
at 250 kilowatts with annual transmitter tube and power costs of $40,000 each 
(5,000 hours at $4 per hour for tubes and $4 per hour for power). The remaining 
component of the $35 million annual extra cost of dual operation, about $4 million, 
represents the additional annual labor costs, roughly estimated at $12,000 per 
station. 

Operation of boosters.—The cost of operation of boosters during the transition 
is given in table II as zero to $10 million. It may be zero because, as mentioned 
above, no boosters at all may be required in the transitional period. The upper 
limit of $10 million is based on the assumption that during the transitional period 
the cost of operating boosters may come to be as high as it will be after the 
transition, as explained below. 


innual extra costs after transition 


Sets and antennas.—After the transition it can be assumed that, VHF having 
been abandoned, all sets purchased by the public will be UHF-only sets. Follow- 
ing the general logic of the previous estimate of the extra cost of sets and antennas 
during the transition, the 6 million new sets which will, after the transition, be 
UHF only instead of VHF only will cost $10 extra each or a total extra annual 
cost of $60 million. Similarly, the 1 million new sets that are UHF only instead 
of all-channel sets will yield a credit of $15 each, or an aggregate credit of $15 
million. Finally, the only extra antenna expenditure that has to be taken into 
account is the annual replacement of outdoor antennas that will be required for 
UHF but would not be required for VHF. There is no information at hand to 
support a close estimate of this figure. It may roughly be estimated, however, 
that on the order of 10 million such extra outdoor antennas would be in use, 
with an annual replacement requirement of about 1 million antennas. 


5 It is assumed that the public does not buy any VHF-only sets during the transition. To 
the extent that they do, then there would have to be a quick actual transition at the end 
of the nominal transition period, as mentioned above. 
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E «tra cost to the advertisers after transition.—It is assumed that there would 
be no extra cost to the advertiser during the transition period. The stations 
would themselves absorb all the extra costs of the dual transmission. After the 
end of the transmission period, when the entire television system of the United 
States would be UHF only, there would be an extra burden on advertisers who 
sought to maintain comparable coverage. 

It may be estimated that the extra cost to advertisers of a shift to UHF only 
would be of the order of 10 percent of the total time costs of advertiser spon- 
sored television. Such time costs, national, spot, and local are now running at 
a rate of about $600 million a year so that the extra cost of time to the adver- 
tiser would be about $60 million a year. 

The 10 percent figure was derived as follows. A characteristic future adver- 
tising lineup was considered to be 108 stations covering about 86 percent of the 
country. Even if we assume that UHF coverage extends, on the a: erage, to all 
counties which lie half or more within a 50-mile circle, these 108 station points 
would lose from their coverage area about 10 percent to 11 percent of the total 
families in the country. In order to pick up these families, or an equivalent 
number of families, it would be necessary to add 91 additional stations to the 
lineup. Meanwhile the rates of the first 108 stations would be reduced in a 
pattern typical of the present rate structure, but not in full proportion to the 
lost coverage. The net effect would be to change the aggregate hourly rate of 
a lineup that could cover 86 percent of the families in the country from about 
$100,000 to about $110,000. It was accordingly concluded from this example that 
a characteristic increase, for equivalent coverage, would be about a 10-percent 
increase in aggregate time charges to advertisers. Had a larger lineup been 
used for the basis of the comparison, it must be noted that the increase of costs 
would have been considerably greater. In fact, there is no practical method 
whereby UHF stations could give a coverage equal to that of a 200-station lineup 
under the present mixed VHF-UHF system. 

Annual extra cost of operating stations.—The principal extra costs of operating 
a UHF transmitter as compared with a VHF transmitter are the increased costs 
of power and transmitter tubes for the higher powers under which UHF is 
operated. It is assumed that one-half of the 326 VHF stations that would have 
to switch to UHF would switch to 1-megawatt operation. For this operation the 
tube costs are estimated at $8 an hour and power costs at $8 compared with 
comparable costs of $1.50 and $4 for high power VHF stations. This increase 
of $11.50 per hour comes to $57,500 per operating year of 5,000 hours. Comparable 
additional costs for the 250-kilowatt UHF stations are $4 per hour for tubes 
and $4 for power as compared with VHF costs of 75 cents an hour for tubes and 
$1.75 per hour for power for comparable VHF stations. The aggregate net 
increase in annual operating costs for tubes and power then comes to $14 million 
for the 326 stations. 

Extra operating costs of boosters.—It was roughly assumed that the operation 
of boosters might cost about $30,000 per station, yielding an aggregate operating 
cost of $10 to $12 million. The average station might have 3 to 4 boosters at an 
annual operating cost of $7,500 to $10,000 each. These are necessarily rough 
allowances, since a closer estimate would require a very extensive study. 
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Dollar and cents cost of switching United States television system to UHF only 
[In millions of dollars] 
ONCE-AND-FOR-ALL COST—QUICK TRANSITION 


To the public: 
Conversion : 
30 million converters, at $25 to $35 installed 750-1, 050 
20-25 million antennas, at $20 installed 400— 500 
1, 150-1, 550 
Loss on marooned sets: 1.5-3 million marooned sets’, 
$250 each * 375-— 750 
1, 525-2, 300 
To broadcasting stations: 
Conversion-of present facilities. _......................... 
I IE IN a sc leas cinta heal sanetcnieaseiema les aid 


ae SO PUD GI BLOTIONE 6. otic ncn consamubeone= 1, 640-2, 


ONCE AND FOR ALL COST—-GRADUAL TRANSITION OVER 7 YEARS 


{In millions of dollars] 
To the public: 
Conversion : Cumulated extra cost, sets and antennas_______- * 315-1, 


Loss on maroned sets: 2.5 to 5 million marooned sets,' 


To broadcasting stations: 
New facilities excluding boosters 
Boosters 
Cumulated extra cost of UHF operstion 
Cumulated extra cost of booster operation 


zoeeal to pabhe and setationse..2L22 20sec a a ae 1, 080-2, 610 


ANNUAL EXTRA COSTS DURING TRANSITION 
{In millions of dollars] 


To the public: 
New sets and antennas: 
6 million new sets, at $10-$25 extra ° 
1 million new sets, at 0-$15 credit 
5 million antennas, at 0-$10 extra 


To broadcasting stations: 
Operation of UHF transmitters 
Operation of boosters 


Total to public and stations 


See footnotes at end of table. 
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Dollar and cents cost of switching United States television system to VHF 
only—Continued 


ANNUAL EXTRA COSTS AFTER TRANSITION 


[In millions of dollars] 
To the public: 


6 million new sets,’ at $10 extra for UHF only__._______-____ 60 
1 million new sets,® at $15 credit for UHF only___.__________ (15) 
1 million extra antennas,’ at $20__....-..._.-....-_._--___- 20 
65 
To advertisers : Extra cost of time, at 10 percent of total time---_- 60 
To broadcasting stations: 
Extra cost of operating, excluding boosters_______._._.___---__ 14 
Extra cost of operating boosters............~~.-_...-.... ¥10— 12 
24-26 
Total to public advertisers and stations__.____.._.__..______ 149-151 


1 Lower figure reflects assumed UHF coverage of all counties at least half within 50 
miles of nearest UHF station, higher figure reflects assumed coverage only of counties 
entire'y within 50 miles. 

2 $300 original cost of set and antenna minus $50 estimated resale value. 

% Roughly guessed. 

* First figure implies public buys only UHF-only sets and antennas during transition; 
second figure implies public buys only all-channel sets and antennas during transition. 

5 $200 original cost of set and antenna minus $50 estimated resale value. 

6 First figure implies public buys only UHF-only sets and antennas during transition ; 
second implies public buys only all-channel sets and antennas during transition. 

7 These represent sales of new UHF-only sets that some have been VHF-only. UHF-only 
sets assumed to cost $10 more at retail than VHF-only. 

8 These represent sales of now UHF-only sets that would have been all-channel sets. 
UHF¥-only sets assumed to cost $15 less than all-channel sets at retail. 

® Annual antenna replacement costs of those families who might otherwise have used 
indoor antennas. 

1 Roughly guessed. 


COLUMBIA BROADCASTING SYSTEM OFFICE COMMUNICATION 


OcTOBER 12, 1955. 
To: Mr. Alexander, care of Messrs. Salent, Forsling. 
From: Dr. Stanton. 
The FCC has requested, through Ralph Hardy, 25 copies each of your “eco- 
nomic” and “switch to UHF” memorandums. 
I am told Mr. Forsling is going to Washington tomorrow (13). To insure 
prompt delivery, I suggest that Mr. Forsling take these to Mr. Hardy. 
FRANK STANTON. 





CoLUMBIA BROADCASTING SYSTEM OFFICE COMMUNICATION 


OctToser 13, 1955. 
To: Dr. Stanton. 
From: Mr. Salant. 

In the light of the legal outery which has arisen from the disclosure that we 
had submitted material other than the allocations plans to the Commission, I 
wonder whether it is wise at this point to go forward with our plan to submit 

25 copies of Sidney Alexander’s memorandum on the cost of shifting to UHF. 

ig suggest that we permit Mr. Forsling to take the 25 copies down but that Mr. 
Hardy discuss with the Commission the desirability of their accepting these 
copies in view of the hullabaloo which has arisen. If they decide they still want 
to see the study, I am afraid that we will be obliged to send the study out broad- 
side and also try to have it published. 

R. 8. 8. 


Mr. Materz. Now, turning to another subject, Dr. Stanton, would 
you agree that a CBS affiliation is extremely valuable? 
Mr. Stanton. I have no difficulty in agreeing with that. 
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Mr. Matetz. I take it that generally speaking it is correct, is it 
not, that a small station depends not only on a network affiliation, 
but also on the actual number of network programs it is furnished? 

Mr. Stanton. Yes; the affiliation is meaningless if it does not get 
some business. In the document that I submitted this morning you 
will find on one of the pages—if I can find it I will give you the refer- 
ence [examining document ]—chart XX opposite page 76 shows the 
number of hours carried by various stations during a week in Decem- 
ber 1955. You see 41 of the stations carried only up to 12 hours per 
week, whereas 52 stations carried between 49 and 60 hours per w 
Well, obviously, those that carried 49 to 60 hours per week were much 
better off than those that were down low and carried 12. So it does. 
not necessarily follow that just because you have an affiliation agree- 
ment you are going to get a lot of business. 

Mr. Maerz. Is it not correct that CBS’ decision as to whether it: 
will or will not affiliate with a particular station is made after various 
criteria are satisfied ? 

Mr. Stanton. All affiliations are made on the basis of criteria which 
we have set out in the back of this volume. 

Mr. Materz. Yes. 

Mr. Stanton. In appendix C. 

Mr. Matetz. Now, Dr. Stanton, I would like to show you a docu- 
ment dated February 5, 1954, purporting to be a memorandum from 
you to Messrs. Van Volkenburg and Akerberg, and ask you whether 
you wrote this memorandum. 

(Document handed to Mr. Stanton.) 

Mr. Stanton. Mr. Maletz, I wrote this memorandum dated Febru- 
ary 5, 1954. 

Mr. Materz. Mr. Chairman, with your permission I would like to 
read this memorandum which is dated February 5, 1954, to Messrs, 
Van Volkenburg and Akerberg from Dr. Stanton. 

Mr. Keatine. Who is Akerberg ? 

Mr. Sranton. He is a vice president of the CBS television division 
in charge of station relations. 

Mr. Maerz (reading) : 

I told Bruce McConnell that CBS television would affiliate with WISH-TV, 
Indianapolis, at some date in the future. The exact date is to be worked out as 
to when WISH-TYV begins transmission. I have told Mr. McConnell that we 
will enter into an agreement with him for this affiliation, subject to the condition 
ig rE will not give notice to WFBM-TYV until the day that WISH-TV goes on 
the air. 

Presumably, WISH-TV will become the CBS television basic affiliate 1 year 
from that date unless WFBM-TV chooses to dissolve its relationship earlier. 
In the interim, of course, I have assured McConnell that CBS television will offer 
all programs to WISH-TV which are not carried on the basis acceptable to the 
advertiser on WFBM-TY. I have promised Mr. McConnell that the appropriate 
documents for this agreement would be forthcoming during the first part of next 
week, and will appreciate it if you will follow through directly om this with 
Bruce McConnell on a confidential basis. 

McConnell has promised to give absolutely no word of this agreement. He 
understands our position and the need for security. 

Radio is not part of this agreement. Mr. McConnell plans to try to persuade 
CRD that he should have the radio affiliation for WISH and I believe is bring- 
ing his engineer in to talk with Schudt and others to see what might be done 
to qualify for CRD’s affiliation. 


Did you, yourself, Dr. Stanton, make the decision to affiliate with 
Mr. McConnell ? 


77632—57—pt. 2, v. 3 25 
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Mr. Sranton. I was one of several who were involved in that deci- 
sionmaking process, Mr. Maletz. 

Mr. Matetz. Who is Mr. Bruce McConnell ? 

Mr. Stanton. Mr. Bruce McConnell is, I think, the majority owner 
of the licensee for WISH-TV. He is a long-time radio operator in 
Indianapolis. I believe he operates or has licenses for stations in 
Fort Wayne, Ind.; Anderson, Ind.; and at one time, I believe, was the 
operator of a station in South Bend, Ind. 

Mr. Materz. To your knowledge is he related in any way to a Mr. 
Hugh McConnell ? 

Mr. Sranton. I do not know who Mr. Hugh McConnell is. 

Mr. Matrrz. He is vice president of the Metropolitan Life Insur- 
ance Co. 

Mr. Stanton. To the best of my knowledge he is not related, but I 
plain do not know. 

Mr. Maerz. What was the basis for your decision to affiliate with 
Mr. McConnell’s station ? 

Mr. Sranton. That is set forth 

Mr. Krarine. I would like to have the significance of that question 
about the Metropolitan Life. Are we investigating them, now ? 

Mr. Maerz. No. 

(Mr. Maletz confers with Mr. Keating.) 

Mr. Maerz. What was the basis, Dr. Stanton, for the decision to 
affiliate with Mr. McConnell’s station ? 

Mr. Sranton. If you will turn, Mr. Maletz, to the Appendix C, 
I believe, Roman numeral XX XI of the supplemental memorandum, 
it is in that section having to do with the criteria for affiliation. 

Mr. Rogers. What page is that ? 

Mr. Stanton. It is Roman numeral XXXI, Mr. Rogers, and that 
is in the appendix to the supplemental memorandum. 

Mr. Rogers. Does it have a page number down at the bottom of the 

age ¢ 
F i r. Sranton. Well, unfortunately—and I think we can blame this 
on the lawyers—we got Roman numerals in the appendixes. 

Mr. Keating. These lawyers can get you into a lot of trouble. 

Mr. Rogers. That is XX XI? 

Mr. Sranton. Yes, XX XI, the paragraph beginning— 

A seventh factor which in fact has been decisive in only one affiliation de- 
cision thus far is the station’s pattern of cooperation in broadcasting network 
programs. 

The balance of that paragraph, or the seventh factor, Mr. Maletz, is 
the reason for the change in affiliation in Indianapolis. 

Mr. Kratinc. One reason why you changed was that you thought 
it would be more cooperative in putting on CBS programs? 

Mr. Sranton. That is correct. The affiliation does not mean any- 
thing to us, Mr. Keating, unless the station carries our programs, and 
we felt that WISH-TV would do a better job in terms of servicing 
our advertisers and our programs, both in terms of clearing for the 
programs and in terms of the promotion of those programs in the 
Indianapolis area. 

Mr. Materz. Is it correct, then, that CBS was dissatisfied with 
WFBM-TV in Indianapolis insofar as clearing CBS programs was 
concerned ? 
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Mr. Stanton. Mr. Maletz, we have expressed ourselves on many 
occasions to that particular affiliate asking for the clearance of some 
of our programs. We are in no position to demand clearance, ob- 
viously. 

Mr. Marerz. Now, if a station does not carry CBS network pro- 
grams during nonoption time, is it CBS’ policy to cancel that station’s 
affiliation ? 

Mr. Sranton. No, sir. As a matter of fact, if you will read on in 
this paragraph: 

Where, over a substantial period of time, CBS television's experience with a 
station establishing clearly that the station is not providing clearances for 
network programs during network option time and is refusing such clearances 


in favor of local or national spot commercial programs which are clearly of no 
special public service nature, CBS television has on one occasion— 


the one we are talking about— 


switched its affiliation from such a station at the expiration of the affiliation 
contract. 

Mr. Materz. I see. Then was it your experience that WF BM-TV 

was = carrying CBS network programs during the option time 
veriod % 
, Mr. Stanton. Yes, that was our experience, but it was not just that 
it was not carrying our programs and carrying some other network’s 
programs; it was that it was carrying local commercials and regional 
commercials rather than our program or another network’s program, 
because our option time does not read against any other network’s 
programs. 

Mr. Materz. What was the reason for telling Mr. McConnell that 
a condition to his affiliation agreement was that CBS would not give 
i % WFBM until the day that Mr. McConnell’s station went on 
the air ? 

Mr. Stanton. Well, that was only a matter of protecting what little 
clearance we had left in Indianapolis. It made no sense, Mr. Maletz, 
to tell the other party that we were going to make this change until 
we were absolutely sure that the change could be effected, and I would 
not know that until the station went on the air. 

Mr. Materz. Now, then, KOOL-TYV is the CBS affiliate in Phoenix, 
Ariz.; is that right? 

Mr. Stanton. I believe it is. 

Mr. Materz. Isn’t Gene Autry the president and majority stock- 
holder in that station ? 

Mr. Stanton. He is associated with the station. I am not sure that 
he is the majority stockholder, but you may have the proper informa- 
tion. I know that that particular station is the result of a merger 
between two applicants, and whether or not Gene Autry is the pre- 
dominant stockholder, I do not know. 

Mr. Materz. Gene Autry is also a CBS performer; isn’t that right? 

Mr. Stanton. He was a CBS performer; he is no longer, I believe, 
on any of our programs. 

Mr. Maerz. Do you recall when CBS affiliated with KOOL-TV in 
Phoenix, Ariz. ? 

Mr. Sranton. No, but I could look up the date for you, if it is 
important. 
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Mr. Maerz. The only question I have on this point is this: At the 
time CBS affiliated with KOOL-TV, was Gene Autry a CBS per- 
former ¢ 

Mr. Sranton. Yes, I believe he was on the radio program at that 
time and definitely he was on a network television show, with a limited 
number of stations. 

Mr. Maerz. And prior to affiliating with KOOL-TY, is it not 
correct that station KPHO-TV, the Meredith Publishing Co. station, 
was the CBS affiliate for that area? 

Mr. Stanton. That is correct. 

Mr. Materz. Was CBS dissatisfied with the Meredith station’s 
operations ? 

Mr. Sranton. It was not particularly dissatisfied. 

Mr. Materz. Was Meredith dissatisfied ? 

Mr. Stanton. Not to my knowledge. 

Mr. Maerz. Did Meredith indicate it wanted to discontinue its 
CBS affiliation ? 

Mr. Stanton. No, it did not. 

Mr. Maerz. What was the basis of CBS affiliating with KOOL- 
TV? 

Mr. Stanton. Well, KOOL-TV had been affiliated with us through 
its radio property for many io. In our criteria—and I will find 
the place—it is on page X XIX of that appendix there—if you will 
follow with me as I read the paragraph: 

A second additional factor has from time to time, although certainly not invari- 
ably, played an important part in the affiliation decision: This is the factor of 
existing relationships between CBS and the owners of the television station in 
the radio broadcasting field. Thus, all other things being reasonably equal, 
where the question is otherwise a close one, CBS television has affiliated with a 
television station with whose owners CBS radio has had an historical and 
pleasant relationship. This factor, it may be noted, depends upon the particular 
circumstances involved and has not always been decisive. Particularly where 
the market is one which does not otherwise justify affiliation or where the radio 
affiliate has been long delayed in obtaining a television station, or where the 
radio affiliate has not obtained facilities reasonably equivalent to other television 
stations in the market, CBS television has found it economically necessary to 
affiliate with non-radio-affiliated television stations in preference to one which 
has had a radio affiliation. 

Mr. Materz. Is it not correct that the affiliation contract between 
CBS and this station KOOL-TYV in Phoenix contains a special clause 
appearing in no other affiliation contract giving CBS the right to 
terminate the agreement on 6 weeks’ notice in the event that. contro] 
of the station is transferred to another person ? 

Mr. Stanton. Before I could answer that I would have to have a 
check made of the contracts. I do not have a copy of the contract, so 
that I cannot say “Yes” or “No.” 

Mr. Maerz. We will get it and you can refer to it in a moment. 
Let me go on to another question. 

Mr. Stanton. Mr. Salant reminds me of something, and that is that 
I believe it is customary now in making new contracts to insist on 
the right of review if there is a substantial change in ownership. 
You may be correct that this is only one at that particular time, but 
there is nothing significant, I believe, about that. 

Mr. Maerz. Suppose CBS decided arbitrarily—let’s assume that— 
to cancel a station’s affiliation, what right of redress would that station 
have? 
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Mr. Sranton. Well, from a practical point of view, Mr. Maletz, 
we have never made a decision arbitrarily to cancel a station affiliation. 
Even as far back as pretelevision, changes in affiliation were studied 
for a long period of time, and since the introduction of television 
and because of the financial commitments being so severe, we have 
instituted a procedure which I think is spelled out in this document, 
of having an affiliation review committee whose chairman is the vice 
president in charge of station relations for the television division. 
Also on that committee are the vice president in charge of engineering 
for CBS television division, and I believe the director of research. 
Those three people are all in the television division. 

They review very carefully the whole question of affiliation of 
stations and changing affiliations of stations, and these things are not 
done arbitrarily. They are done after months of study, and in the 
process of making those studies the stations are invited to come in and 
put their facts before us so that we can study additional information 
that the station might have that we might not have available to us 
in making the decision. 

This is not something that is done lightly. It is not something that 
is a decision made in my office. That is the reason I said a minute 
ago this was not one that I have made alone. This was one that was 
made along with other people in the organization. 

Mr..Materz. Now suppose—and this is a hypothetical question— 
that CBS decides arbitrarily to cancel a station affiliation, does that 
station have any right of redress ? 

Mr. Stanton. W ell, I feel like a politician here being asked what 
is going to happen, is he going to be a candidate. This is an “iffy” 
situation, and it has not happened. 

In the first place, I suppose that redress would be taken within our 
own shop, that is, it would come out of the television division and land 
in my office. There are plenty of these disagreements with affiliates 
that do land in my office. I am not posing now as an outsider, an 
impartial arbitrator, but these decisions do come to my attention. I 
have also had questions asked of me by Members of Congress as to 
why we have changed affiliations. We have never made any changes, 
Mr. Maletz, and gentlemen of the committee, without careful study 
and review, and I think that we have to be in a position of having 
freedom to make the best affiliation agreements we can in order to do 
the best job we can of serving the public, because otherwise we could 
not serve the other members of the network. 

Now, I am talking about the other affiliates. We would not be 
living up to our obligation to the other affiliates if we allowed weak- 
lings to stay on the network. If stations did not clear or if enough 
stations did not do certain things, the whole level of the program 
structure would change and the public would lose. 

Mr. Maerz. Well, in other words, Dr. Stanton, it is within the 
sole unfettered discretion of CBS, is it not, to determine whether or 
not a station can or cannot become affiliated with CBS ? 

Mr. Stanton. Yes; but, Mr. Maletz, that makes it sound as though 
we were capriciously or arbitrarily making changes. 

Mr. Materz. Nota bit. 

Mr. Stanton. These are always done with the idea of strengthening 
the service to the public, because you start with the public and the 
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next obligation we have, after we have got an obligation to the public, 
is to the stations, and the third one is to the advertisers who make our 
business possible. 

Mr. Materz. Let me put another question to you along these lines: 

Several months ago the Congress enacted a bill giving an automobile 
dealer holding a franchise from a manufacturer, the right to sue the 
manufacturer in the event the manufacturer does not deal in good faith 
with the dealer, or does not exercise good faith in canceling or not 
renewing the franchise. Do you recall that bill? 

Mr. Stanton. I do. 

The Cuatrman. It happened to be my bill, incidentally, in the 
House, and Senator O’Mahoney’s bill in the Senate. 

Mr. Quictey. Let that be warning to the witness that there will 
be no further comment. 

Mr. Sranton. May I be excused ? 

Mr. Materz. Is there any reason in your judgment why a station 
having a franchise or affiliation should not have the same legal remedy 
against the network as the automobile dealer now has against the 
manufacturer, in the event there is a lack of good faith by the network 
in dealing with the station ? 

Mr. Stanton. Well, in the light of my. previous discussion I think 
I prefer to defer to counsel for that particular answer. I think that 
if the industry, and I mean by the industry the television industry, 
is guilty of improper practice in the affiliation field, Mr. Maletz, per- 
haps there should be some remedy. But one of the reasons I was 
perfectly delighted to set forth the criteria that we did in this docu- 
ment which we filed, I think perhaps some 2 years ago and right up 
to date, in June of this year, was that all the world can see exactly 
what the criteria are on which we make our decisions. The FCC 
network study staff, I believe, has been sitting in on some of these 
discussions within our own shop on how these decisions are made, and 
I would be perfectly willing to spread on this table the decisions and 
the changes that we have made. 

They are not arrived at lightly, and I do not think that I would fear 
any kind of law that would make us justify our ruling. But we have 
to be in the position where if we can improve our service to the public 
we are not straitjacketed and the public is the loser. 

Mr. Materz. I am asking you these questions, Dr. Stanton, not in 
respect to CBS’s operation, but on the basis of your experience. 

Mr. Stanton. Mr. Maletz, the only thing I can do is answer in the 
light of our experience. 

Mr. Materz. That is correct. At the present time, no agency of 
Government, no outside person, is in a position to question CBS’s 
application of these criteria to individual situations; is that not right? 

Mr. Stanton. I think no agency of Government is so organized, 
but I think that if the industry were guilty of malpractice in that 
particular regard, that this would certainly come out in connection 
with the FCC network study, and I believe that affiliates, being artic- 
ulate and influential individuals, would certainly make their way to 
the Hill and to the FCC to protest if they felt that there was not jus- 
tification for action taken by the networks. I do not think—— 

The CuHarrman. Iamsorry. Go ahead. 

Mr. Stanton. I was going to say I do not think that the parallel 
between an automobile distributorship and a television station af- 
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filiation exists as precisely as perhaps it might seem to some who are 
outside the business, for this reason: 

An automobile distributorship holds for a particular trading or 
market area. It may hold for only part of an area, but the coverage 
of a television station is no respecter of county lines or State lines, 
and when we put our network together we have to put it together 
almost as though it were a jigsaw puzzle. There are some maps in 
this document, and I am not going to take your time now to go 
through them, but I direct counsel’s attention to some maps that are 
in here showing how we try to dovetail the coverage of our various 
stations so as to eliminate undue overlap or duplication, because that 
makes it uneconomical, while at the same time we try to get the signal 
out as far as possible, so that we can be of maximum service to the 
public. 

Networks, unlike individual station operators, have to look at the 
whole country, and there may be a good reason why a single affiliate 
thinks he should be on the network, but if he is not filling in the area 
that has to be served to serve the public, then it is our responsibility, 
I think, to move in the direction of finding an affiliate who will do the 
best job in serving the public. 

The CHarrman. May I say this. I realize what you say is good 
sense, but cutting into that is the fact that a station has a license 
for only 3 years. If a station has an affiliation and then the network 
wants to transfer that affiliation to some brother, sister, or uncle of 
the owner of the network, that is a pretty serious thing. It is a 
serious thing because the holder of the affihation may have invested 
a large sum of money in that station to build it up and then sum- 


marily the network operator may come along and transfer the station 
to somebody else, purely on the basis of nepotism if for no other 
reason. That would be rather harsh and unfair. The network would 
have the right todo it. You might say, “Well, the public might make 


an outcry,” but it may be that the network sometimes doesn’t care 
about the public outcry. 

Mr. Keatine. Has this ever happened ? 

The Cuatrman. I do not know. It might happen and it could 
happen. There have been cases where transfers oe been made. 
Take the case of the Westinghouse situation in Philadelphia. That 
did not involve your chain; it involved another chain. There were 
very serious charges made as to whether that transfer should or should 
not have been made. We rested secure in the fact that the FCC, which 
has the right to grant or withhold consent to the transfer, did not even 
hold a hearing in that case, and granted the transfer. So in that 
particular case the public could not put too great a degree of faith in 
the Federal Communications Commission, you see. 

Under those circumstances I wonder whether or not there is not 
an analogy, perhaps not a perfect one, between an automobile dealer’s 
franchise and the franchise or affiliation that a television station has? 
_ Mr. Stanton. That may be, Mr. Chairman. I might be looking at 
it too narrowly. As I sit on this side of the desk I see the problems 
that would present for us. I have long assumed that if we conducted 
ourselves in a straightforward way and we had our criteria out in the 
open, because we really live in a goldfish bow] 

The Cuatrman. I was absent when you stated your criteria. It is in 
this book ? 











5052 § MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Sranton. It is, sir. It is an appendix of that large memoran- 
dum, the second one. 

Mr. Kearrina. Well, automobile dealers do not have an FCC or ICC 
breathing down the necks of General Motors if it wants to shift a fran- 
chise from one dealer to another. There is no governmental body that 
is going to say you cannot do it. Does an affiliation change have to 
go through the FCC? 

Mr. Stanton. No; it would not, Mr. Keating, but I do believe that 
if the public were harmed or if an affiliate were harmed in a way that 
it felt had not been fair, I believe that he would certainly protest to 
one of you gentlemen. 

‘The CHAarrMAN. We would not have the power to do anything. 

Mr. Stanton. You may not have the power, sir, in terms of an act 
of Congress, but if you were to call up the head of a network and say, 
“Why did you do this’*—— 

Mr. Kratine. I would not dare call the head of a network. 

The Cuatrman. Wouldn’t it cut both ways, if one Congressman 
would say it should be done and another Congressman said it should 
not be done? 

oi Keatinc. The chairman would be after me if I called up a net- 
WOPrK. 

Mr. Sranton. Well, I have been called. That is all I want to say. 

Mr. Keatrne. Would not that possibly come up on the renewal of 
the license of the one who got the affiliation ? 

Mr. Stanton. Probably not, but it might come up when the network 
tried to renew its license for one of its company-owned properties, and 
this man might take the opportunity to protest at that time, but this 
is a hypothetical situation. We have never gone through it. The 
test for us is public service, because the only thing we have got to sell 
to the advertiser is circulation, and that circulation is very precious. 
We get that circulation in just two ways: First, by having physical 
facilities that allow the signals to get out and cover the population, and 
the other way to get it is by having the best possible program we can 
put on the air. 

Now, we make mistakes, and I can say that right today, probably, 
we pick programs on occasion that have not proved out as we thought 
they would. 

We may have put our faith improperly in the management of a cer- 
tain affiliate in past days. But the only thing we have to sell is this 
very thin property of circulation—you have it today and you can lose 
it tomorrow if you do not keep your program service up to the public, 
and if you do not make sure that you have got facilities that can get 
the programs out to the public. 

These two things work together. There is not a network operator 
that I know of who is going to jeopardize his position by putting his 
faith in a brother-in-law or an uncle or somebody else if there is 
another man in the town who can do a better job, because he wants to 
get the best service he can to the public. He knows that is all he has got 
to sell, and just as soon as he bigiais to let that thing slip he is in 


trouble, because if you lose your audience and it goes to somebody 
else’s program or somebody else’s station, sometimes you never get it 
back. We are everlastingly trying to schedule our programs so that 
one program will flow audience into the next program, and that is why 
we talk about having to have certain anchor points in our schedule, 
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so that we can build a complete schedule of programing in the course 
of an evening. 

This is one of the things that is so important to an affiliate. He 
wants that kind of flow of program service, because he can sell spots 
between the programs and get a handsome profit or handsome income 
from local and national spot advertisers, so that there is something in 
this for both of us. I do not believe that there is a network operator 
that I know who would endanger this question of circulation by 
making a bad affiliation knowingly, or by taking a program that he 
thought was going to be a weak program when he could have had a 
stronger program. 

This is the best safeguard you gentlemen have got for the opera- 
tion of stations and networks in the public interest, because the public 
can leave us awfully fast, and once they have left you, they may 
never come back again. There are wide differences in the kind of 
jobs that stations do in various parts of the country. One of the 
reasons we have a market research and consumer research man on that 
panel of three that I talked about—the panel of station relations, 
engineering and research experts—is that we can watch exactly what 
the ratings are in each of these communities and know what kind of 
job the local management is doing in terms of promotion, programing 
and selling. Because if one important market is weak, the next time 
an advertiser has a choice between an NBC time period and a CBS 
time period, God forbid, but maybe he would take NBC and we would 
have open time. So this is the thing that controls our effort to keep 
our stations on their toes, to keep the best stations we can get, and 
to get the best programs we can get. Despite all this effort we make 
mistakes on occasion, but I think that I would be perfectly happy to 
discuss with any of you at any time any of the affiliations we have 
made. 

Mr. Keatina. Are you serious about that, that Members of the Con- 
gress have called you up about an affiliation of some station ? 

Mr. Stanton. Yes. In the appendix on page 32, in the paragraph 
beginning “Finally”—it in appendix C, Mr. Keating. 

The CuarrMan. Page 32? 

Mr. Stanton. Roman numeral XXXII. I am sorry. 

I will read the paragraph anyway. I have got it in the document 
here: 

Finally, in addition to all the foregoing more or less objective and tangible 
factors, it must be realized that intangible and psychological factors may and 
do play a role in affiliation decisions. These psychological factors include the 
general personal impression which the owners and managers of a proposed 
affiliate make on CBS officers and personnel who make the decision ; expressions 
of congressional interest; and public community reactions. 


Those are the three areas. 

Mr. Keattnc. What business is it of a Congressman with whom you 
affiliate? What business has any Member of Congress sticking his 
nose into a thing like that? 

Mr. Sranton. Well, I expect if a Congressman had a constituent 
he felt was doing a good job and he thought that a network was being 
arbitrary in a decision, that he might step in and try to persuade the 
network to make a different decision. 

Mr. Keattnc. You mean as against somebody who was not a Con- 
gressman ? 
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Mr. Sranton. Well, not quite that way, because this gets to the 
question of outside ownership in some of these markets, and the Con- 
gressman might be protecting a local citizen, whereas the one that we 
may have gone to may be owned by someone else outside that particu- 
lar district. 

Mr. Keatrine. Well, of course there is nobody like your constituents. 
|Laughter.] They are your friends. What I resented was the idea 
that a Member of Congress would prefer one station over another one, 
like the way he voted or the way he cut his hair, or something like 
that. I do not think it is any business of mine in my city, who is 
affiliated with whom. They have got a good affiliation and I am really 
pleased with it, but the same is true of NBC. I do not think it is any 
business of mine if you want to switch your affiliation to some other 
station there, as far as I am concerned. I do not think it would be 
appropriate for me to call you. 

Mr. Stanton. I am glad to hear you say that. I just wish you could 
persuade some of your associates and colleagues on that same point. 

Mr. Keatine. Well, we are always investigating everybody else and 
sometimes I think maybe we need investigating more than some of the 
others. [Laughter. ] 

Mr. Quietey. That is what the campaigns are for, are they not? 

Mr. Sranton. I would like to say, Mr. Keating, that while I have 
had numerous calls from the Hill, at no time in the entire period that 
I have been president of CBS, which goes back to the fall or the 
beginning of 1946, has anyone at the FCC ever picked up a telephone 
or said anything about changes in affiliation. I have on occasion been 
asked informally why changes were made, but never officially and 
never with any suggestion that we did the right or the wrong thing. 
It has always been perfectly straightforward in those relationships. 

Mr. Keatrne. You mean with the members of the FCC? 

Mr. Stanton. That is correct. 

The CHarrMan. Go ahead, Mr. Maletz. 

Mr. Maerz. Now, Dr. Stanton, I think you previously testified 
that CBS owns television stations in New York, Chicago, Los Angeles, 
Milwaukee, and Hartford. 

Mr. Sranton. That is right. 

Mr. Matetrz. Now, is each of CBS’s own stations affiliated with the 
CBS television network? 

Mr. Sranrton. It is, sir. 

Mr. Materz. What opportunity does any other station in New York, 
Chicago, Los Angeles, or Milwaukee have to become affiliated with 
the CBS network? 

Mr. Stanton. None. The whole purpose in owning those stations 
is to have outlets for our programs in those important program cen- 
ters, but that does not mean that those stations are void of any oppor- 
tunity: 

Mr. Materz. I was talking about the CBS network. 

In the cities that I have mentioned, it is a fact, is it not, that stations 
competing with CBS stations canot compete with the CBS stations for 
a CBS network affiliation ? 

Mr. Sranron. That is correct. I would have holes in my head if 
I were to affiliate with somebody where we owned the station. I 
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should fire the manager of our station and make sure we did a good 
job; I should not affiliate with someone else. 

Mr. Maerz. If you should buy another station in another city, 
your present CBS affiliate would lose its affiliation, is not that correct 

Mr. Sranton. Unless we bought that particular affiliate. 

Mr. Materz. Unless you bought that particular affiliate, the new 
station of yours would become the CBS affiliate, and the existing sta- 
tion would lose its CBS affiliation, is that not true? 

Mr. Stanton. That is correct, but in the particular case of where 
we are an applicant, there are only two VHF stations on the air. If 
we should be successful in getting the Commission’s approval for the 
channel we have applied for, the station we are now affiliated with I 
am sure would go to one of the other networks, because as I read Mr. 
Kintner’s testimony the other day, he is very anxious for a Commis- 
sion decision in St. Louis, so there will be at least three stations there. 

Mr. Materz. It is a fact, is it not, that each CBS-owned station is, 
generally speaking, inaccessible to a competing network ? 

Mr. Stanton. Yes; that is correct, Mr. Maletz. Let me read to you 
the footnote on page 135 here. 

The CHarrman. 135? 

Mr. Stanton. Yes, in the supplemental memorandum, again in the 
thick document that is bound in here. It is the second document, Mr. 
Chairman. 

It has been suggested that network ownership of stations curtails competition. 
But the Commission’s rules carefully guard against ownership of stations where 
competition would be adversely affected. It is to be noted that WCBS-TYV is 
one of 7 VHF stations in New York; KNXT is one of 7 VHF stations in Los 
Angeles; WBBM-TYV is one of 4 VHF stations in Chicago; and WXIX is a UHF 
station competing against 3 VHF stations in Milwaukee— 
and I could go on to add, because the Hartford transfer took place 
after this footnote was written, that there are other stations in the 
Hartford area. The VHF station from New Haven comes into Hart- 
ford, and it is channel 3, I think, that has been allocated to Hartford 
in VHF, so we will have VHF competition in Hartford as well as 
UHF competition in Hartford. 

Mr. Keatina. Does that UHF station of yours in Milwaukee make 
money ¢ 

Mr. Stanton. That is a very sensitive question, Mr. Keating. 

Mr. Kratrna. I do not want to ask, if it is none of my business. 

Mr. Sranton. I think we are just barely making money in Mil- 
waukee at the present time. 

The Cuatrrman. We have been concerned with this UHF prob- 
lem. One of the things discussed has been the Commission’s possible 
plan of dividing the country up, making certain areas purely UHF. 

Mr. Stanton. Well, as far back as, I guess, before the sixth report 
and order was written, we, meaning CBS in this case, tried to be very 
persuasive in pointing out the dangers of mixing VHF and UHF. We 
thought that there was nothing wrong with UHF as long as it did not 
have to compete directly with VHF, but our persuasiveness did not 
carry the day, or we were not as persuasive as we thought we were, 
and the Commission took another course. 

_ In 1954, I believe June of 1954, Senator Potter had a hearing 
in the Senate—he was chairman of a subcommittee of the Senate In- 
terstate and Foreign Commerce Committee. At that time it seemed to 
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me that it was still possible, if the Commission had the courage to do 
so, to try to correct the situation at least in some of the areas that had 
not been finally awarded channels so you could go part way toward 
deintermixture, if you will. It is awfully tough going to put a U 
against several V’s, One U against one V, if there is only one V in 
the market, is not too bad, it 1s tough enough, but if you put one U 
against three V’s, or even two V’s—— 

Mr. Keatine. Up in Pennsylvania they have got 3 or 4 U’s against 
1V. 

Mr. Quieter. In my area we started out with 9 U’s, trying to com- 
pete against 1 V. As you know, within the last few weeks one of your 
UHF affiliates in Reading has folded. 

Mr. Sranvon. I have held that gentleman’s hand many timés about 
the problems he has had in that situation, and it is a shame that he 
had to go off the air, but he had to go off the air because he could not 
“cut the mustard” any more. 

In Milwaukee, we have been putting everything we could think of 
behind our management up there in terms of facilities, money, promo- 
tion, everything else, because I was dedicated to trying to show the 
world that we could make it work. 

In fact, when the Commission allowed the networks or multiple 

owners to have UHF stations, it was our voluntary decision to set up 
xs the criterion for where we would pick those stations that we would 
»ick them in mixed markets. It seems to me it did not prove anything 
if we took a U and put it in an area where there were only U’s, let’s say 
Fort Wayne, Ind., which is a purely UHF market. There the UHF’s 
are not having any difficulty. But I did not think we were going to 
show the way by doing it that way, so we picked Milwaukee, and I 
think anyone in this room who is in the business will say that we picked 
a very tough market. The proof is in the pudding we are trying to 
digest, because it is very rugged up there. 

I do not know where the mistake was made except that the inter- 
mixture did take place. Perhaps it might have helped if the Com- 
mission had allowed multiple owners to have UHF stations a little 
earlier than it did, because the Commission informally—and if I was 
wrong I was wrong, but I want to say it here—I talked informally 
with many Commissioners in the early days of the UHF problem try- 
ing to say, “Why don’t you let multiple owners own UHF stations 
in addition to VHF so that they can take the first olive out of the bottle 
and show the industry how to make those stations work.” We were 
not allowed to do that until quite late in the day. It may be too late 
now to try to make that thing work that way, I don’t know, but we 
are trying very hard in Milwaukee, and we are going to try very hard 
in Hartford. I suspect we will have a little easier time in Hartford 
than we are having in Milwaukee. 

Mr. Keatine. There is one question that I wanted to ask in connec- 
tion with your owned stations which I think counsel may be coming 
to, and that is, whether on a station which you own, do you use any- 
thing except CBS programs? 

Mr. Sranton. Oh, yes, Mr. Keating; we get programs from various 
sources. Even the programs on the network, of course, are only CBS 
in the sense that they are fed to the station by CBS, but many of the 
programs we broadcast are produced by independent packagers. But 
in addition to that the management of each of our company-owned 
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stations in the five locations we have enumerated buy half-hour pro- 
grams or longer programs from outside sources. They do not buy 
them or get them only from CBS. They do not take network pro- 
grams per se from other networks. 

Mr. Keatinc. Well, does WCBS in New York, for instance, get 
programs from sources other than CBS ? 

Mr. Stanton. Oh, yes; I can answer that question “Yes.” 

Mr. Quietey. Dr. Stanton, could I make a comment ? 

Mr. Stanton. Yes, sir. 

Mr. Quieter. This is not a matter of affiliation on the part of CBS; 
CBS is affiliated with one of the UHF stations that is still on the air 
in central Pennsylvania. 

Two weeks ago CBS was affiliated with two of those stations. The 

roblem, as I see it, and it is a desperate one in central Pennsylvania, 
is'the conflict between the U’s and the V’s. 

The one salvation, as I see this thing—and I do not see salvation 
in anything the FCC has done or promises to do, I am afraid it is too 
late—is in programing. If they had put on better programs I think 
they would have gotten the viewers and held the viewers. 

ow, I do not know whether CBS is responsible for this, or whether 
it is something that is dictated by the ad agencies. But I do know 
that in the case of the Reading station that folded, and the Harrisburg 
station that is still struggling—both of them UHF and both of them 
CBS affiliates—in instance after instance the top CBS programs 
moved from the CBS—-UHF affiliates to the VHF station, which was 
also an NBC affiliate. In each instance that, of course, was just one 
more kick that sent these stations farther down the line. 

‘Mr. Srawron. Well, it certainly was probably something that did 
not help the man who folded. 

Mr. Cisne. I think that by all the standards you have here, look- 
ing at it from CBS’s point of view, it made sense, to go to the VHF 
station that had the viewers and had the circulation. 

Mr. Stanton. You understand, and I think you do because of your 
reference to the advertising agencies, you understand that except in 
special well-defined circumstances we cannot say to an advertiser he 
may not place the program on the station of hischoice. I do not think 
that we can legislate an advertiser into an uneconomic purchase, and 
unfortunately the facts of life are such that on a cost-per-thousand 
basis—and I believe the advertiser makes his choice on that basis—I 
think these moves can be justified, just as you were saying. 

I think the Harrisburg station has been steadily growing. I had 
just looked at some figures last week having to do with WHP-TYV, 
and I was very pleasantly surprised with the progress that that station 
has made, despite the tough competition from the V. 

This is the thing we are up against in Milwaukee, because even 
there we have got the programs and we are having a tough time. 

Mr. Quictry. I am not as optimistic about the progress you refer 
to, as far as the Harrisburg station, WHP-TV, a CBS affiliate, is 
concerned. A gentleman from that station testified before this com- 
mittee just last week, and believe me they are not happy. If I were 
losing money the way they have been losing it I would not be happy, 
either. 

The thing that I point out to you—and I probably do not need to— 
is that we had the strange situation recently where the NBC affiliate 














5058 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


canceled the Steve Allen Show, an NBC spectacular, to make room for 
the Ed Sullivan Show so as to prevent the CBS-UHF affiliate in 
Harrisburg from carrying it. 

Now, from CBS’ immediate point of view that is a good thing. But 
I am not so sure that if the day comes when this one lone holdout of 
UHF-CBS affiliate dies, that you will then have any outlets for CBS’ 
Ed Sullivan, Lucy, Jack Benny, or any of the others. You will then, 
in that particular area be completely at the mercy of this one station, 
and so will, of course, the entire viewing audience of that section. We 
will have a monopoly, and from my point of view I am awfully anxious 
to see some of these stations at least stay on the air. I think it is the 
only way that we can get competition. 

Mr. Sranrton. I could not agree with you more, Mr. Quigley, and 
that is one reason why we have fought from the very beginning to have 
as many stations as possible of comparable nature so that they could 
compete. 

We went to the Commission just about a year ago with some volun- 
tary suggestions as to what might be done to relieve this allocation 
problem and try as nearly as possible to provide for at least 3 com- 
parable stations in the top 100 markets. It was not limited just to 100, 
but your problem is in the biggest markets, it is not in the smallest 
markets—we had to have outlets for our programs, and you cannot 
serve the public if you do not have stations. You start with facilities, 
and there is no question about it that there are spots in this country 
where these facilities are not equal, and we have been the victim of 
it many times in many diflerent quarters. 

This is not something that I think a network can solve by itself, but 
we have tried in once case with very small markets, and this certainly 
is not applicable in the case of Harrisburg, but some time ago there 
were a lot of very small markets that started stations and found the 
going too rough and the advertiser unwilling to pay the price to get 
into the market. 

Tn an effort to take care of those markets and to do something special 
for them, we instituted what we called an extended market plan where 
we gave the advertiser and extra discount if he would buy these small 
markets that are way out at the end of the road. This was an effort on 
our part to get the service out to more of the public and to keep the 
industry strong and economically sound. 

This is covered in this document. I can give you more information 
about it if you wish, but we are trying at every turn to encourage the 
Commission to make more comparable facilities available, and at the 
same time we are trying to get the programs to all the people. 

Now I say this as though CBS 1s the only one that has done this. 
The other networks have done similar things. We have tried to make 
our programs available even though the advertiser does not buy the 
program. We have tried to make the programs available to the mar- 
kets that are not ordered by the advertiser so there is not a hole in his 
schedule. This is not easy to do sometimes, because you cannot give 
the program away with commercials in it, and it is sometimes difficult 
to take the commercials out. But we have what we call an extended 
program service which is designed to get the programs out to these 
stations who cannot afford to buy programs so that they will have a 


service. 
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I think it is not fair in the long run to have someone come in from 
Odessa, Tex. and visit in Dallas and say, “Gee, you get all of these 
fine programs in Dallas, but out in Odessa I don’t get them,” and part 
of our job, I think, is to get our service out-to as many people as possi- 
ble. That is one of the reasons why we have instituted this extended 
market plan. 

Mr. Quieter. Well, I will not prolong the discussion, but I do not 
have to point out to you that CBS had no outlet in central Pennsyl- 
vania prior to the advent of UHF. I do not have to point out that 
CBS may very well end up without any outlet in central Pennsylvania 
if UHF dies. I think for that reason CBS has a very real stake in 
UHF surviving. 

Mr. Stanton. Well, Mr. Quigley, would you have us say to the ad- 
vertiser that he must buy Harrisburg? 

Mr. Quieter. No, I do not know what your decision should be. All 
these factors make sense for you to go to Lancaster as an immediate 
matter but I am not so sure that in the long run it is going to prove a 
wise or financially sound policy. 

The CHarrman. There will be one more question and then we will 
adjourn. 

Mr. Materz. With respect to network ownership of stations, I 
would like to read an excerpt from the Federal Communications Com- 
mission’s chain broadcast report of May 1941, and ask for your com- 
ment: 

Ownership of broadcast stations by networks, however, goes even further. 
It renders such stations permanently inaccessible to competing networks. Com- 
petition among networks for these facilities is nonexistent, as they are completely 
removed from the network-station market. It gives the network complete con- 
trol ever its policies. This “bottling up” of the best facilities has undoubtedly 
had a discouraging effect upon the creation and growth of new networks. 

Furthermore, common ownership of network and station places the network 
in a position where its interest as the owner of certain stations may conflict 
with its interest as a network organization serving affiliated stations. In deal- 
ings with advertisers, the network represent its own stations in a proprietary 
capacity and the affiliated stations in something akin to an agency capacity. 
The danger is present that the network organization will give preference to 
its own stations at the expense of its affiliates. 

Assuming that the question were presented as an original matter at this 
time, the Commission might well reach the conclusion that the businesses of 
station operation and network operation should be entirely separate. 


The Cuarrman. I think that is rather a long question, and it may 
take a long answer. 

We will adjourn at this point, and then you can mull over that 
question and have the answer tomorrow morning. 

We will now adjourn until 10 o’clock tomorrow morning. Can 
you return tomorrow morning, Dr. Stanton? 

Mr. Stanton. Yes, sir. 

(Whereupon, at 4:25 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Tuesday, September 25, 1956.) 








Statement of Frank Stanton, President, 


Columbia Broadcasting System, Inc. 


Before the Senate Committee 


on Interstate and Foreign Commerce, 


June 12, 1956 


77632 O—57—>pt. 2, v. 3 26 





5062 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





Mr. Chairman and Members of the Committee: 

My name is Frank Stanton. I am President of Columbia 
Broadcasting System, Inc., which is composed of seven oper- 
ating divisions. One of these, the CBS Television Division, is 
engaged in four broad areas of television broadcasting: the 
CBS Television Network, CBS Owned television stations, CBS 
Television Spot Sales, and CBS Television Film Sales, Inc. 
With me today are Mr. J. L. Van Volkenburg, President of 
CBS Television, Mr. Richard S. Salant, Vice President of 
CBS, Mr. William B. Lodge, Vice President in charge of 
Engineering, CBS Television, Mr. Sidney S. Alexander, CBS 
economist, and Judge Bruce Bromley, member of the firm of 
Cravath, Swaine & Moore, CBS counsel. 

My associates and I welcome this opportunity to appear be- 
fore you today to discuss the general topic of Network Practices. 
Television broadcasting in all its aspects is constantly growing 
and evolving, and it is most important that all of us who are 
interested in it are properly aware of the facts and circumstances 
that govern its growth. 

We are here today to try to do three things: First, I want to 
describe broadly what a television network is, what it does for 
people, stations and sponsors, and how it operates. Second, 
I want to answer specific charges which have been leveled at 
networks. In this connection, I asked to testify after the critics 


had appeared in order to be able to deal directly with their 
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comments and thereby avoid a generalized presentation. Third, 
and finally, of course, I am here to answer your questions. 

The television network industry is an industry of very great 
complexity. It undertakes to provide, on an efficient and eco- 
nomic basis, a nationwide service of information and enter- 
tainment to millions of individual owners of television receiving 
sets. It must perform its difficult and highly diverse functions 
on a split-second timetable, more rigidly adhered to than that 
of any railroad or airline. 

One of its most essential functions is to provide instantaneous 
national interconnection day in, day out, between great cities 
and small towns throughout the length and breadth of America. 
It does so in more permutations and combinations than can be 
calculated. It does so for purposes ranging all the way from 
entertainment, through the presentation of unique-on-the-spot 
coverage of such essentials to our Government as the national 
political conventions and elections to be held this year—through 
this, I say, to the instantaneous alertment of the public in time 
of national crisis. No such facilities ever existed before the 
creation of the networks, nothing except networks can serve 
these functions, and nothing now imagined can take their essen- 
tial place. These statements are central to my discussion, so | 


make them with some considerable emphasis. 


The subject matter of networking is huge, and I know of no 


one man who has completely mastered it all. Yet all of its parts 
are closely interrelated, and no part can be examined in isola- 
tion from the others. This may seem like an elementary point, 
but I must emphasize it. A network is an organic thing —that is, 


it is very much alive. We all know that our own bodies are 
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made up of only a few pennies’ worth of chemicals. We also 
know that our own bodies are made up of a variety of separate 


organs. But neither the chemicals nor the organs can be alive 


by themselves: it takes the whole to be alive. And it is the same 


with so complicated a thing as a network. It has to be considered 
as an entity. The dangers of considering it only as a set of 
disrelated parts to be juggled around any whichway are most 
considerable, and not everyone has successfully avoided them, 
by any means. 

Because of the importance and complexity of the issues we 
are considering here, they cannot be dealt with quickly. Lunch- 
time gossip, tablecloth arithmetic and inexpert speculations 
cannot successfully deal with these issues, rooted as they are 
in the natural laws that govern the electron, or the economic 
laws that govern how an enterprise can be successfully con- 
ducted. Neglect or ignorance of basic facts can lead to wholly 
wrong conclusions, and wrong conclusions can lead to disaster. 
Judgment, to be successful here, must be highly informed judg- 
ment, based upon adequate and accurate knowledge. 

For this reason, CBS has attempted to set forth the facts of 
its enterprise as comprehensively and in as much detail as 
possible. I would place an intolerably heavy burden upon this 
Committee, and indeed upon myself, if I attempted, in an oral 
statement, to place all the facts and considerations before you. 
Therefore, we have prepared, and submit to this Committee 
for the record, a number of documents, as follows: 

(1) Supplemental Memorandum Entitled “Network Practices.” 
Printer’s page proofs of this document have been in your hands 
since a week ago yesterday. It describes the dimensions of 
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television; the role of networks in the development of tele- 
vision; the tripartite network functions—for the public, for the 
stations, for national advertisers; the operations of the CBS 
Television Network; the internal economics of networking — 
where the money comes from, where it goes and what the 
profits are; the external economics of network television as 
an advertising medium—the problems of creating an efficient 
lineup of stations and a sound program schedule so that the 
network is a good buy for the advertiser. It also examines in 
detail the charges which have been made against the network 
and discusses the various proposals which have been advanced. 
This I would describe as the basic document which deals with 
these matters definitively. 

(2) Opinion of Counsel and Memorandum Concerning the 
Applicability of the Antitrust Laws to the Television Broad- 


cast Activities of Columbia Broadcasting System, Inc. prepared 


by our attorneys, Cravath, Swaine & Moore. This document ad- 


dresses itself to the major legal issues which have been raised 
before this Committee—the issues of monopoly, of network 
option time, of the basic-required practice, of alleged program 
and time tie-ins and of network ownership of stations. The 
Opinion and Memorandum consider all the facts as well as the 
legal brief previously submitted to this Committee by Donald 
F. Turner, and conclude that the activities of CBS in the tele- 
vision field “do not in any respect violate the antitrust laws.” 
(3) Analysis of Senator John W. Bricker’s Report Entitled 
“The Network Monopoly.” This analysis deals point by point 
with the several contentions, facts, conclusions and proposals 


embodied in that Report. 
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(4) Memorandum Concerning the Statement of Richard A. 
Moore. 

The latter three documents, as well as this statement, have 
been in your hands since yesterday. 

In essence, my statement here will attempt to distill these 
hundreds of pages of documents. But my statement must confine 
itself mostly to highlights, whereas these documents represent 
the concepts, basic facts and considerations upon which our 
case rests. Therefore, I respectfully request that my oral state- 


ment be considered in conjunction with the documents I have 


just described. The total situation before us can be fully com- 


prehended in no other way. 


The Networks and the Public 


The first, the absolutely primary, aspect of a network is its 
relationship to the public. A network renders its service to 
nothing else, and to nothing smaller, than the national American 
public. This service is its touchstone. 

Much of the testimony that has been offered before this 
Committee against networks has come from people who have 
some special interest. These special interests cannot and must 
not be isolated from the broadest interests. The broadest in- 
terests, I must repeat, are those of the national American 
public, and nothing in this area can serve the American public 
more broadly than the instantaneous national interconnection 
which the networks alone supply—on a continuing basis. 

The proposals for change must first, last and always be 
subjected to this fundamental test: not how will the change 


affect particular stations or groups of program suppliers or 
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scenic designers, but how will it affect the public? Will the 
change improve or degrade what the public is getting? Are you 
sure that the change will add to the public’s fare or may the 
change involve the grave risk, instead, of taking away from the 
public that which it has demonstrated it wants? 

Once you take your eye off the national American public 
you enter endless realms of conflict and confusion. You have 
lost your base line. You open yourselves immediately to a host 
of self-serving and self-cancelling proposals. 

To curtail or destroy the networks’ unique quality of instan- 
taneous national interconnection would be a colossal backward 
step. It would be to make the United States much more like 
Europe than America. In fact, it would be a step in the direction 


of the Balkanization, the fragmentation, of the United States. 


The Role of the Advertiser 


The second aspect of a network is its relationship to adver- 
tising, and this rests upon its primary relationship to the national 
public. 

A great deal of the criticism of networks springs from a lack 
of understanding of how network services are paid for. The 
support of all who contribute to the technical and creative 
aspects of network television comes, very simply, from the 
advertiser. Directly he supports programs of entertainment. 
Directly and indirectly he supports programs of information, 
news and public affairs. 

Network television is in direct and strenuous competition 
with all other media for the advertising dollar. Advertisers use 


network television only when they are convinced that it is an 
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economical and effective means of delivering messages to the 
people and thus stimulating product sales. The total effect of 
these dollar expenditures far transcends their specific effect 
in supporting the television networks’ economy. Since our over- 
all economy is based upon efficient distribution of information 
about products, network television advertising represents an 
important factor in supporting the high level of our economy 
which relies on mass production and mass consumption. 

But the advertiser is not required by law to spend his money 
with television — either nationally through a network or market 
by market directly through stations. If advertisers felt that net- 
work advertising had less value than spot advertising, they 
would use spot. If they felt other media were preferable they 
would never have come to television in the first place, or stayed 
with it very long. 

So here is the second fundamental test: how will the proposal 
for change affect television as an effective and efficient advertis- 
ing medium? For if the change should reduce that effectiveness, 
the sinews which support the medium will be gone. And a net- 
work can fulfill its obligation to the national public and its 
responsibility to its affiliated stations only to the extent that it 
can maintain its status as a marketing medium competitively 


attractive to its advertisers. 


The Dimensions of Television 


With these broad principles and objectives in mind, I would 
like now to give you a brief picture of the dimensions of the tele- 
vision industry as it exists today. Television today is character- 


ized by a size, a vigor and a pace which, in itself, refutes clearly 
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any speculation that networks have retarded the growth of this 
industry. Here are some of these dimensions: 


In ten years, 35 million U. S. families have invested about 
$17 billion for television receivers and their maintenance. 

Over 99 per cent of all U. S. families live in areas served by 
television signals. 

Out of 100 television families, 94 have the free choice of two 
or more television signals; more than 87 out of 100 receive 
service from three or more stations. 

The average television family has a choice of 5.1 signals. 

The average television family watches television some six 
hours a day. 

The television public includes more than 7 out of 10 of all 
U.S. families and is served by 429 commercial stations, all but 
36 of which are affiliated with one or more networks. 

The stations and the networks serving them are being sup- 
ported at the rate of $1 billion a year by advertisers; about half 
of which is invested in non-network advertising. 

This is a record of growth and achievement unparalleled in 
American industrial history. Compare the ten years it took tele- 
vision to reach 35 million homes with the length of time it took 


now commonplace items to reach that number of homes. It took 


telephone service 80 years; the electric washer, 47 years; elec- 


tric wiring, 62 years; the automobile, 49 years; and radio, 25 
years. Television’s rate of growth, expressed by the public’s 
dollar investment in sets and the extensive use it makes of them, 
is striking testimony to the regard in which the American public 
holds television. In fact, were it not for this intense interest on 
the part of the public neither I, nor any of us, would be here 
today. 
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The Role of Networks 


If we allow our minds to go back only ten short years, we can 
each of us recall the essentiality of networks — the part network- 
ing played in turning idea into reality. The idea of being able to 
see and hear a moving image in the home captured the imagina- 
tion of the American public. But no one would manufacture a 
device to enable the public to see television, and no one would 
build a transmitter to broadcast a signal until there was assur- 
ance that pictures and sounds would be available to homes as 
programs broadcast on a regular basis. 

Today, as ten years ago, the networks supplied that assurance. 
As the New York Herald Tribune noted last December, it was 
this assurance in the form of program contribution that “sig- 


naled the start of television as a major industry back in June of 


1949. There were few stations then and practically no network 


to speak of. Within a matter of weeks, people were flocking 
to their television dealers to buy sets because they wanted ‘to 
see Milton Berle’.” 

Without the networks’ courage in taking enormous financial 
risks and investing vigorous energy, there would not have been 
the programs to stimulate the public to acquire sets at the rate 
it did. Without receivers in the homes, there would not have 
been the advertisers to invest in the medium and insure the 
continuation of the programming. And, without advertising 
dollars to support them, there would have been no stations to 
broadcast the programs. Clearly, it was the networks that pro- 
vided the driving force which brought together the families in 


the home, the station licensees, the receiver manufacturers, the 
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performers, producers and writers, which led to the explosion 
of television on the American scene. 

The networks, then as now, functioned to serve three sepa- 

rate but closely interrelated groups: the public, the stations 
and the advertisers. Let us examine how each of these groups 
benefits from the services rendered by the networks. And in this 
examination, let us recognize that no one of these groups can 
exist without the other two. 
(1) Networks Serve the Public: Through network programming 
the American public—from coast-to-coast and border-to-border 
—receives a richness and diversity of entertainment and culture 
and information unavailable to even the wealthiest families 
living in major metropolitan centers a few short years ago. 
Today, through the networks and with the single requirement 
of a television set in working order, the entire nation can see 
programs as diverse as the Sadler's Wells Ballet, the World 
Series, Peter Pan, The $64,000 Question, The Caine Mutiny 
Court-Martial, a debate between Paul Butler and Leonard Hall, 
Disneyland, and a discussion by Joseph Welch on the Constitu- 
tion—all of them free. 

Through the miracle of live television, possible only by the 
networks’ continuing use of telephone lines, the whole nation 
will be watching the deliberations of the National Conventions, 
and the elections themselves. The importance of maintaining 
live television is particularly apparent in times such as these. 
Through live television the entire nation can simultaneously be 


informed and assured of conditions which affect their very 


being. Today, through live television, the faces and character 


of our country’s leaders can become as familiar to the television 
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viewer as those of his neighbors down the block. 

(2) Networks Serve Stations: Networks supply stations with an 
over-all and varied schedule of commercially sponsored and 
sustaining programs. Both groups of programs provide a dual 
benefit to stations. First, the stations are benefited by the reve- 
nue which accrues to them from their share of the sponsored 
program schedule. Even though the functions performed by the 
network in originating these broadcasts contrast sharply with 
the functions of the affiliated stations in broadcasting the pro- 
gram, the network and stations share on roughly a 50-50 basis 
in the money available from the sale of time. 

Second (and in many ways equally important), the stations 
are spared the expense of programming these time periods with 
either their own local programs or with other programs obtained 
from outside sources. 

Stations benefit in a third way from network affiliation. 
Their affiliation enables them to broadcast a balanced program 
schedule of wide public appeal, with major, high-cost programs 
attracting large circulation to their channels. This large circula- 
tion attracts non-network revenues directly to the station — 
revenues from both national spot and local advertisers. It is the 
network schedule which creates the value of the stations’ 
“adjacencies”— the time periods adjacent to the programs which 
have attracted the largest audiences. 


(3) Networks Serve the Advertisers: Networks assure value to 


sponsors by delivering large circulation at specified periods in 


the schedule at a low unit cost. 
Only networks can efficiently supply advertisers with nation- 
wide television coverage. Through a single order advertisers 
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are assured of the simultaneous exposure of their messages in all 
markets and as part of a rounded program schedule—in which 
each program reinforces and adds value to every other program 
in the schedule. Advertisers’ increasing use of network television 
testifies to their endorsement of the network’s function in pro- 
viding these efficiencies in the marketing and distribution of 


their products. 


The Functions of a Network 


Networks supply a balanced program schedule on an effective 
nationwide basis which dovetails with the local schedule of the 
independently owned and operated stations comprising the net- 
work. In this way networks provide a television service for the 
nation as a whole and create economical circulation for the 
advertisers. 

This system has worked. It has worked by any standard of 
measurement: the approval of the public, the functioning of 
independently-owned stations, and the confidence of advertisers. 
Simple as it sounds, the mechanism which created it and which 
has kept it functioning is vastly complex. It would be redundant 
for those who have read the CBS Supplemental Memorandum 
for me to try to summarize what is already a very tight digest of 


how a network functions. 


The CBS Television Network 


However, I think it useful at this point to describe very briefly 
some of the components of the CBS Television Network. 

The CBS Television Network aggregates 181 affiliates in the 
United States and 34 outside the United States, in Canada, 
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Alaska, Hawaii, Mexico, Cuba and Puerto Rico. Four of these 
are CBS Owned stations: three VHF stations (New York City, 
Chicago and Los Angeles) and one UHF station (Milwaukee). 

The vast majority of these stations are interconnected by 
American Telephone and Telegraph facilities, and the cost to 
the CBS Television Network of using these connections on a 
regular basis amounts to $13.5 million a year. Without this 
investment there would be no network. And if these facilities 
were not used by the network on a regular basis, but were used 
only sporadically, their costs would increase, perhaps as much 
as 30 or 40 times per program. Moreover it is likely that some 
of them, at least, would revert to other uses. They would then 
be unavailable to television —even for occasional use — in mar- 
kets outside the top 40 or 50 cities. As a result, many smaller 
markets would forever be deprived of live programs except 
those locally originated. 

To perform its functions, the CBS Television Network re- 
quired a total of 5,493 people as of March 1956. As of that 
date, 2,412 of these were employed on a full-time basis. This 
compares with 427 full-time employees devoted to the activities 
of CBS Television as recently as 1949. Currently, the cost of 
maintaining this organization and staff amounts to about 
$700,000 a week. 


CBS News and Public Affairs 


One of the most vital of the network’s functions is performed 
by the CBS News and Public Affairs Department. Through it 


the network fulfills its responsibility as a medium of mass com- 


munication by providing the public with news, science, religious, 


education and public affairs programs. 
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Only a network that is financially healthy could fully perform 
these functions. For the CBS News and Public Affairs operation 
represents a substantial loss. Few Public Affairs programs are 
sponsored. One program series, for example, The Search which 


reported the research projects of different colleges and universi- 


ties, took 34% years to produce. More than $750,000 was spent 


on it, without recovering any of this cost through sponsorship. 
The department, with an annual operating budget of $7 million, 
comprises 103 full-time employees and employs 600 contract 
and free-lance correspondents at 263 locations throughout 
the world. 

Only a network could maintain a department to produce, and 
supply at no charge to stations, programs in the field of educa- 
tion, such as The Search, Adventure, which was produced in 
conjunction with the American Museum of Natural History; 
Report Card, a special five-program series devoted to schools 
and education; such weekly religious programs as Look Up and 
Live, Lamp unto My Feet, which, through long-standing CBS 
policy, are withheld from sale or sponsorship by any groups. 

Similarly, only a network could produce and supply programs 
in the field of public affairs—by providing such series as Face 
the Nation; Years of Crisis, a live broadcast in which CBS 
News correspondents flown to New York from their overseas 
posts discussed the year’s most significant events; The UN in 
Action; such science programs as the hour-and-a-half Out of 
Darkness which examined through case histories the problems 
of mental health. 

And it is only a network which is equipped to cope with the 


complexities of covering the conventions this summer. Conven- 
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tion coverage this summer will present a very special challenge 
to television, requiring the most exacting kind of thought and 
planning, and huge resources in both manpower and dollars. 
The cost of CBS Television’s convention coverage this year will 
run to over $5 million. Over 300 members of our network 
will be working directly on this giant task. Planning for this 
year’s convention coverage began in earnest in September 
1954—23 months before the first “call to order.” And because 
the two conventions are scheduled so closely together in time, 
and so far apart in space, we will have the unprecedented task 
of transporting between 10 and 12 tons of delicate electronic 
gear two thousand miles by air—having it in working order in 
San Francisco’s Cow Palace 24 hours after the final gavel falls 
in Chicago. 

Programming such as this amply refutes the charge that net- 
works are merely time brokers who arrange for the distribution 


of programs. 


The Program Output of the Network 


The complexity and magnitude of networking are also indicated 
by the staggering size of the CBS Television Network’s annual 
program output. In 1956 the network—by itself or in association 
with independent program packagers—will produce and broad- 
cast approximately 2,500 hours of programs. This does not take 
into account the programs broadcast by the network but pro- 
duced entirely by others. Compare, if you will, these 2,500 
hours of programs with the 427 hours which represent the 
amount of playing time for all U. S. feature films produced for 


release in 1955. In other words, the program product of the 
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CBS Television Network this year is about six times that of 


Hollywood’s total feature film output. 


The Internal Economics of Networking 


The income from the sale of network time and facilities main- 
tains this vast and delicately balanced organization which I 
have so briefly described. 

In the case of broadcast operations, there is an exceedingly 
slender margin between satisfactory profit and devastating loss. 
For networking is a double liability business. The loss of a spon- 
sored program entails a double loss. Not only is the revenue for 
that time sale gone—for all time (a half-hour unsold is unsold 
forever )—but the network faces the cost of producing a replace- 
ment program series in the unsold time. Otherwise the burden 
of these programming costs would be thrown on the scores of 
affiliates in smaller markets which are least able to shoulder 
that financial burden. 

The balance between profit and loss in the case of networks 
is so delicate that the failure to sell one hour between 7:30 and 
10:30 PM each night for a year (whether because of a refusal 
of stations to clear time or for any other reason) would, in 1955, 
have turned the CBS Television Network’s profit into loss. 

It is facts such as these which underlie the necessity of the 
network practices which have been criticized. Proposals affect- 
ing such practices would threaten the entire structure of tele- 
vision networking by removing its essential financial stability. 

In my description of a network, I have not gone into questions 
of affiliation or advertisers’ standards in evaluating competitive 


media. Nor have I described the plans by which we have success- 
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fully channeled more programs and revenues to small-market 
stations; our extensive plant facilities; our engineering and 
audience research; and many other items which are part and 
parcel of the business of networking. All of these however are 
detailed in the Supplemental Memorandum submitted to the 


Committee. 


Charges and Proposals 


Let us now examine specifically and factually the charges and 
proposals which have been presented to this Committee. 

(1) Revenues and Profits: The proposal to regulate networks is 
based largely on the charge that the CBS and NBC Television 
Networks receive a disproportionate share of the industry’s 
revenues and profits. The facts relating to revenues and profits 
destroy this basis. 

That revenues of networks are large has no relevance here. 
A network’s functions are such that necessarily its expenses, 
and hence its revenues, must be large. 

And the focus on profits is equally misplaced. We do not deny 
that since 1952 our television operations have been profitable. 
Nor do we apologize for that success. I have always assumed 
that it was a wholly permissible business objective in any field 
of commerce to operate on a profitable basis. By no accepted 
principles in our system of free competitive enterprise is busi- 
ness success a justification for Federal intervention. 

But even if the issue of the size of our profits were relevant, 
the facts are that there is nothing abnormal about them. I would 
like to put our profit figures in context. 

(a) In 1954, the CBS Television Network’s profits after taxes 
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were 4.6 per cent of sales. On a cumulative basis, taking into 
account all operating costs, the network’s return after taxes 
through 1955 was 1.03 per cent or, if interest payments are 
taken inito account, as they should be, only 0.46 per cent of 
sales. Compare these figures with profit figures of other enter- 
prises. The FCC’s own published figures for 1954 show that the 
profits after taxes of 377 independent stations corresponded to 
9 per cent of sales. The margin on sales in 1954 of about 2,400 
leading non-financial corporations was 6.1 per cent. And the 
range of profit margins to sales approved by state regulatory 
bodies even for certain types of public utilities was 3.9 to 12.6 
per cent. 

(b) The 28 per cent of the industry’s net profits before taxes 
which CBS Television earned in 1954 (14.5 per cent of the 
industry share for the network and 13.6 per cent for the three 
CBS Owned stations) is not disproportionate. The CBS Tele- 
vision Network was the leading network in 1954. 

CBS Television’s share of industry revenues is to be com- 
pared with the 73 per cent of the industry profits earned by the 
leading company in the non-alcoholic beverage industry in 
1952; the 51 per cent earned by the leading company in the 


petroleum and coal products industry; the 50 per cent earned 


by the leading company in the dairy products industry; and the 


33 per cent earned by the leading company in the tobacco 
products industry. 

(c) The measure of profits as a per cent of return on tangible 
property is wholly inapplicable in the field of broadcasting 
operations where physical investment plays such a relatively 


minor part. 
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But even if we accept this mistaken standard, the figures of 
108 per cent attributed to the CBS Television Network and the 
three CBS Owned stations or of 65 per cent attributed to the 
CBS Television Network are neither abnormal nor immodest. 

In creative industries, McGraw-Hill Publishing Company 

profits before taxes in 1954 were 526 per cent of net tangible 
property; Time Inc., 116 per cent, and New Yorker Magazine, 
Inc., 2000 per cent. In the field of manufacturing, where bricks 
and mortar play a larger part, Boeing Airplane Co. earned, 
before taxes, 377 per cent of its net tangible property; Douglas 
Aircraft Co., Inc., 249 per cent; General Motors Corp., 107 per 
cent; General Electric Co., 80 per cent; Coca-Cola Co., 92 per 
cent; and Pepsi-Cola Co., 119 per cent. 
(2) Monopoly: The CBS Television Network does not consti- 
tute a monopoly by any meaningful definition. Our attorneys’ 
Opinion and Memorandum which we have submitted deal fully 
with the legal aspects of this issue. To the extent that the charge 
is based on profits, I trust I have just disposed of it. 

The fact is that all network television in 1955 received only 


9.8 per cent of the national advertising dollar. The CBS Tele- 


vision Network and the four CBS Owned stations received only 


3.2 per cent of the national advertising dollar and about 20 per 
cent of the television advertising dollar. 

The growth of the television networks reflects intensive and 
vigorous competition, as witness the extent to which the position 
of each of the networks has changed during the past six years. 
During the first quarter of 1949, the networks, according to 
gross billings, ranked as follows: NBC, CBS, DuMont and 
ABC. Today, on the same basis it is CBS, NBC and ABC; 
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DuMont no longer operates a network. No single network has 
as much as 50 per cent of all the network business. And, con- 
trary to one of the usual indices of monopoly—a smaller and 
smaller share for others than the leader—the outstanding recent 
phenomenon has been the growth of ABC from 9 per cent of the 
total network gross billings in 1953 to 13 per cent last year. For 
the first three months of 1956, ABC’s gross billings are running 
76.2 per cent ahead of 1955. 

(3) Insistence on the Use of Network-produced Programs: The 
CBS Television Network has no policy favoring programs it 
produces. Its policy is to place the right program — regardless 
of its source—at the right time. 

The CBS Television Network schedule itself negates the 
charge. Of the total hours (72%) of sponsored programs 
broadcast by the CBS Television Network during the week of 
April 7, 1956, just over half (50.2 per cent) were created and 
produced by 38 independent program producers. And slightly 
more than half of the remaining hours (27.1 per cent) were 
filled with programs produced by eight independent producers 
in association with the CBS Television Network. The CBS Tele- 


vision Network produced less than one-fourth (22.7 per cent) 


of its total commercial schedule. The trend is worth noting: in 
the week of April 1956, 50.2 per cent (36% hours) of the 
network’s commercial schedule was occupied by independently- 
produced packages, as compared with 46.6 per cent (27% 
hours) in April 1954. 

The shift in favor of the independent package producer was 
even more marked during Class A time: in April 1956, 57.7 


per cent (16 hours) of the network’s weekly commercial sched- 
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ule was occupied by independently produced programs, as com- 
pared with 38 per cent (9% hours) in April 1954. 

It is clear, therefore, that the charges are refuted by the facts. 
There is a real paradox in the current criticism directed at us 
in this area today. Just ten short years ago, in March 1946, the 
Federal Communications Commission criticized us for not 
engaging in program creation and production. This, the Com- 
mission said, was a failure on our part to exercise our program- 
ming responsibilities. In its Report entitled “Public Service 
Responsibility of Broadcast Licensees,” the Commission said: 
“A device by which some networks and stations are seeking to 
prevent program imbalance is the ‘package’ program, selected, 
written, casted and produced by the network or station itself, 
and sold to the advertiser as a ready-built package, with the 
time specified by the station or network. In order to get a par- 


ticular period of time, the advertiser must take the package pro- 


gram which occupies that period. This practice, still far from 


general, appears to be a step in the direction of returning con- 
trol of programs to those licensed to operate in the public 
interest...” 

We have not gone as far as the Commission urged us to go 
in 1946; we do not tie in time to program. But we do exercise 
our responsibility for maintaining a sound, over-all program- 
ming schedule. And it is for this that we are being criticized 
today. 

(4) Networks and Small Market Stations: There is no basis to 
the charge that networks channel a disproportionate share of 
television revenues into large market stations and ignore small 


market stations. The facts are precisely to the contrary. 
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We have discussed in the CBS Supplemental Memorandum 
and in the Analysis of Senator Bricker’s Report the special bene- 
fits of a network to the stations in the smaller markets. But 
recently I received a document which tells the whole story at 
firsthand. Frank C. McIntyre, the Vice President and General 
Manager of KLIX-TV, Twin Falls, Idaho—with 6,300 families 
—sent me a copy of part of the reply which he filed to this Com- 
mittee’s station questionnaire. In answer to the question, “Has 
your station benefited from CBS’ Extended Market Plan or 
NBC’s Program Extension Plan?,” this is what he said: 

“Our station has benefited from CBS’s Extended Market 
Plan to such a degree that I am convinced we would never have 
succeeded without it. Because CBS aggressively promoted and 
sold small-market television stations—at a realistic cost-per- 
thousand—we were able, from our first day of operation, to offer 
our viewers worthwhile TV shows and local, regional and 


national advertisers attractive adjacencies. While, at the start 


of operation, we were ordered for only a limited number of net- 


work programs, nonetheless, we had enough to use them as 
‘anchor programs’ around which to build a schedule. 

“Thanks to the CBS Extended Market Plan—we could go to 
our local Studebaker dealer and sell him ‘I Led Three Lives’. 
‘You'll be right next to Jack Benny’ we told him. Benny brought 
‘Three Lives’. ‘Three Lives’ brought ‘AG All Star Theater’. 
Then came Ed Sullivan from CBS. “You can buy HIGHWAY 
PATROL just before ED SULLIVAN’, was our sales pitch to 
the Mobilgas Dealers. And, they bought. Now—Sunday night 


is sold out. 
“And it all started because CBS sold American Tobacco a 
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‘pig in a poke’-—KLIX-TV. Jack Benny is responsible to a great 
degree for our SRO status on Sunday Night. And, not only do 
we have hundreds of dollars in local billing, we’re filled with 
‘blue chip’ national advertisers on Sunday night. 

“Not only did we use the CBS commercials as ‘anchor pro- 
grams’—we could point to these CBS advertisers in our local 
sales presentations. Ours was a new market—a small, conserva- 
tive, farming area. We had no ‘track record’. But because of 
these CBS advertisers, we could show the local skeptic that the 
‘smart buyers’, the blue chip clients with their tremendous re- 
search and advertising departments, had enough faith in our 
facilities to come on from the very first week. 

“Tt may be a little difficult to comprehend how important this 
was sy-co-logically. Due to grave financial problems, the open- 
ing of our station was delayed for over a year. By the time we 
did make it, our people were more than skeptical. Many of the 
businessmen were convinced (a) we'd never make it and (b) 
if we did, we'd never last. 

“Thank God we were able to come into their homes in our 
infancy with Jack Benny, Private Secretary, Garry Moore, I’ve 
Got a Secret, Arthur Godfrey, You are There, Red Skelton and 
a lineup of CBS sustaining shows that cost us $5.00 each. Yes— 
$5.00, instead of $25.00 to $75.00 we would have paid for 


syndicated films. This was positive evidence to our viewers and 


potential clients that their town did have a television station— 


and the time buyers in New York knew it. 
“Have we benefited from the CBS Extended Market Plan? 
I’m sure there are many secondary-market operators who feel 


as I. It was a blessing for small stations: 
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1. EMP was the biggest single factor in the success of our station. 

2. Without EMP, it is questionable whether our station could 
have remained on the air due to our inability to underwrite 
huge losses. 

3. EMP made it possible for our operation to attract local and 
regional sponsors—as we could offer program and spot adja- 
cencies next to important programs and advertisers. 

4. And, perhaps most important of all, EMP gave our station 
the prestige that’s necessary before the mass audience and 
advertisers will accept a new product. 

5. EMP made it possible for our station to quickly move into 
the ‘black.’ 

6. EMP has been largely responsible for our being ordered for 


many features from the two competing networks and for con- 


siderable additional local, national and regional business. 
How? Products advertised on our station through the CBS 
Extended Market Plan naturally started cutting into the sales 
of non-advertised products. Area managers and distributors 
of the non-advertised products felt the pinch and convinced 
their home office action was necessary. The downward sales 
curves brought orders from other networks and from our 
national and regional representatives. And, many local sales 
have been made to combat the pressure of the CBS adver- 
tisers. 

. Without EMP, few network advertisers would have ordered 
our facilities. The great majority of these buyers are ‘slide- 
rule’ artists. And the slide-rule would come up with one 
answer—don’t buy Yuma, Twin Falls, Missoula and their 


like. The EMP sales formula—and aggressive EMP sales 
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efforts—convinced a few bellweather accounts that perhaps 
TV was practical in the hinterlands. So, a few got their feet 
wet, and the results were such that secondary market tele- 
vision is now accepted on Madison Avenue. 

Ir. our case—we have many advertisers who buy our station 
at a low EMP rate and yet use our station extensively on our 
established national rate. We proved to them we could solve 
their sales problems and we were an economical buy and 
absolutely necessary even at normal rates. 

Without EMP—how would we have proved it? 

. Less than a year after we started with little or nothing except 
an overdraft, long-term indebtedness and a hopeless list of 
past due accounts payable, our operation is financially sound 
—the banks which gave us the cold shoulder consider us a 
good financial risk—we’re meeting our notes—the past-due 
accounts are being whittled down—we’re paying our current 
bills—and our staff has grown from 20 for both radio and tele- 
vision to over 40. 

EMP didn’t do it all by a long shot. We cleared the land, 
removed the rocks and plowed the field—but CBS planted 


the seeds and helped us irrigate and cultivate. And, the best 


farmer in the world with the best land can’t grow a crop 


without seeds. 

I doubt even if CBS comprehends the far-flung benefits of 
their Extended Market Plan. CBS-EMP has given small 
market operators heart. It’s given them the confidence they 
lacked. It’s proven more than any other single factor that 


small market television will work.” 
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As a footnote to Mr. McIntyre’s voluntary comments, I want 
to add that the CBS Television Network has 26 EMP affiliates. 
(5) Option Time: There is much misunderstanding about what 
option time is and how it works. 
The CBS Television Network’s affiliation agreement provides 


that during three hours of each of three segments of the day, a 


station will accept the sponsored program offered by the net- 


work. But there are exceptions and they are not technical—they 
are substantial. Option time operates only on at least 56 days’ 
notice. It does not operate against programs of other networks 
and it does not operate for non-sponsored network programs. 
As we interpret it, it does not operate for a network program 
which straddles option time. For example, the CBS Television 
Network program Studio One, which is broadcast from 10-11 
PM New York Time, is not subject to our option for any part 
of that period because option time only extends to 10:30. In 
other words, we lose a half-hour of option time. 

Most important of all, a station has broad rights to reject a 
network program during option time. It can do so if it decides 
that the network program is contrary to the public interest, or 
if it wants to substitute a program of outstanding local or 
national importance. Even more than this, it can turn us down 
during option time if it reasonably believes that our program is 
“unsatisfactory or unsuitable.” 

I cannot tell you just how broad this right is because we do 
not approach it that way. The fact is that a station has very sub- 
stantial leeway to turn us down if it thinks certain non-network 
programs will better serve the viewers in its area. 


This is certainly more than a technical and limited right. Our 
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affiliates’ schedules are studded with non-network programs in 
option time—even in Class A option time. We estimate that for 
a week in May this year, during the Class A option time, a total 
of 815 station hours of sponsored programs were offered to our 
CBS Television Network’s “basic required” stations and 91 
of those hours were not cleared as ordered. In total, on all CBS 
Television Network affiliates, during that single week, there 
were 524 station hours of option time ordered by network ad- 
vertisers but not cleared as ordered by the stations. 

In short, CBS Television Network option time is not a rigidly 


invoked legal right and it does not operate as a one-way street. 


In practice, it is utilized and adjusted for the benefit of both the 


network and its affiliates. While it is not a rigid right, it is vital 
to the network and to the affiliates because it is the mechanism 
by which the network has some reasonable assurance of general 
clearance by stations. Without its assurance we cannot go ahead 
to plan our over-all day to day, week in and week out schedule, 
and without which there is nothing at all on the shelf to offer 
to the advertisers. 

In the absence of option time, or its equivalent, and particu- 
larly in a period of a declining economy, there would be a real 
threat of destruction to networks which would be difficult to 
contain. The inevitability of this conclusion lies in the fact that, 
without option time, the usefulness of networks to advertisers — 
the assurance required by network advertisers to secure reason- 
ably complete nationwide coverage on the basis of a single order 
—would be frustrated. For, if some key market stations would 
refuse to clear during one half-hour, and another group the next, 


and still another a different half-hour, each of these network 
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time periods would then become unsalable to national adver- 


tisers. Since no network could afford to program so many time 


periods on a sustaining basis, the inevitable effect would be to 


curtail network service. Thus, the onerous burden of program 
cost would be thrown on the scores of small-market stations 
which had not refused to clear. 

The foregoing are the practical results of prohibiting option 
time. Without option time or something equivalent, the network 
function sooner or later would be emasculated. With it would 
go so much of the magic of live television. The vast majority of 
stations, and all of the public, would be the losers. 

Three unsound premises constitute the basis of criticism of 
the practice of option time: 

(a) Option time, contrary to the charges, does not restrict non- 
network program sources. The supply of non-network programs 
is large and increasing and its use by affiliated and unaffiliated 
television stations has been extensive. More than four times as 
many independent suppliers of programs in television exist 
today as existed eight years ago. Since 1952, a parallel increase 
has been recorded in the availability of syndicated film and film 
series produced especially for television. And last year, many 
syndicated film distributors reported increases of 50 per cent or 
more in revenues over 1954. 

(b) Contrary to the charges, option time has not foreclosed 
availability of time for non-network programs. 

First, a vast number of hours are not subject to network 
options at all, either because the stations are not affiliated with 
any network (and these cover almost half the population) or 


because even on affiliated stations only a maximum of nine 
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hours a day is subject to options at all. 

Second, in the schedules of our affiliates, of course a very 

considerable percentage of the total option hours are not oc- 
cupied by CBS Television Network programs. Even on the 52 
CBS Television Network “basic required” stations, as I have 
noted, 91 station hours during one week were not cleared as 
ordered, and there were a substantial number of other periods 
on these stations in which option time did not operate because 
of “straddling” or non-occupancy by sponsored network pro- 
grams. 
(c) And finally, it is not true that option time has restricted the 
ability of non-network advertisers to use the medium. The 
use of television for spot advertising has increased from $28.5 
million in 1949 to $485 million in 1955—a 1600 per cent in- 
crease in gross billings. 

Since a major concern of this Committee is directed to the 
financial stability of the smaller-market stations, the statement 
of Murray Carpenter, President of W-TWO, Bangor, Maine, 
before this Committee on May 15 is worth recalling. Mr. Car- 
penter pointed out the inability of stations such as his to marshal 


the manpower and money for travel, entertainment and corre- 


spondence to sell film programs to replace the loss of network 


programs which he recognizes as inevitable if option time were 
banned and network programming were made unavailable to 
stations such as his. He said: 

“What I am saying in plain blunt terms is that W-TWO 
would not be where it is today if it were not for the existence of 
network option time. I don’t believe that WABI, our competi- 


tor in Bangor, would be where it is today, were it not for the 
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existence of network option time. And the people in the 90,000 
television homes of the Bangor area would not be spending 
57.8 per cent of their evening time watching television were it 
not for the strong program schedules made possible by the 
existence of network option time.” 

And he concluded: “If network option time were to be abol- 
ished or severely restricted, maybe the networks would be able 
to devise some other mechanism which would make a large 
volume of network programs available to stations outside of the 
top fifty or one hundred markets. Maybe! I hope this Commit- 
tee will decide that it is unwise to exchange a good, efficient, 
productive, successful system for such a ‘maybe’.” 

(6) Restriction on Stations’ Choice of Program Sources: The 
proposals to deprive stations of their discretion in choosing 
among program sources have taken two forms: First is the pro- 
posal by the American Broadcasting Company to forbid a VHF 
station in markets which have a lesser number of VHF stations 
than there are networks from carrying more than a specified 
percentage of programs from a particular network. It is also 
designed to require the station to carry the programs of ABC 
(or any new networks) for a specified percentage of time. 
Second, the operator of an unaffiliated station has proposed that 
stations in effect be prohibited from devoting more than three- 


quarters of their time between 7:30 and 10:30 PM to network 


programs. The practical effect of this proposal, like the ABC 
proposal, is to place an affirmative requirement on the station — 
in this case to require it to carry programs for a specified period 
of time from non-network sources. 


Adoption of these proposals would establish a dangerous and 
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unsound policy of Government compulsion forcing a licensee 
to deal with a program source not of its own choosing and to 
accept programs which it might otherwise reject. It involves a 
concept squarely contrary to the underlying principle of licensee 
responsibility embodied in the Communications Act, which puts 
on the station licensee itself the responsibility of making the 
determination of which among all programs offered are the 
most suitable for its audiences. While it is advanced by those 
who say they want to compete on equal terms, it is the antithesis 
of competition because it would exclude all networks in the one 
case, or particular networks in the other case from competing 
for the time of a station licensee. 

These proposals particularly illustrate the overriding principle 
which I mentioned at the outset. They are vivid examples of 
those who have particular interests advancing proposals which 
may help them but which ignore the public. For the precise 
result of these proposals is to bar network programs from the 
public by requiring the station to go to some other source no 
matter what the merits of the program and no matter what the 
demonstrated desires of the public. 

(7) Must-Buy Stations: The CBS Television Network has a 
list of 52 primary affiliates—covering about 82 per cent of 


American television homes — which it designates as “basic re- 


quired.” Except in special cases, the CBS Television Network 


requires that an advertiser order these stations as a minimum. 
These basic required stations as a group are the indivisible 

product that we assemble and sell. For a network’s function is 

to provide a nationwide circulation just as Life and Saturday 


Evening Post serve the entire nation in the weekly magazine 
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field. The real purpose and function of the “basic required” 
policy are simply to define and delineate the product that we 


have for sale. It is no more sensible to permit an advertiser who 


wants to use network television to choose a few scattered mar- 
kets and reject a substantial part of the network than it is to 
say that an advertiser who buys space in Life or Saturday Eve- 
ning Post must be permitted to reject the advertisement in 
those copies of the magazine distributed in Los Angeles, Louis- 
ville or Kalamazoo. 

To let an advertiser pick and choose a few scattered stations 
would make network operations, geared for activity on a far 
larger scale, uneconomic. Worse than this, it would harm all 
the vast majority of the stations who are not ordered and for 
that period would not be a part of the network. 

In any event this issue relating to basic required stations 
is a false one. The requirement applies only to advertisers and 
it is obvious that nationally, advertisers will normally want the 
basic required list in order to amortize their great program 
costs. I have never heard any complaint from any network 
advertiser about this practice. The advertiser in fact usually 
buys far in excess of the 52 “basic required” stations; the 
average station lineup for sponsored programs in April of this 
year was 83 during the daytime and 121 at night. 

In summary, the “basic required” practice is nothing more 
than a conformance to the normal demand of national network 
advertisers and is no different from any other minimum order 
policy which a supplier adopts where the nature of his product, 
the requirements of his customers and the economics of distri- 


bution justify it. 
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(8) S. 825: This bill provides that the Federal Communications 
Commission shall be empowered to regulate networks. It does 
not state what regulation is contemplated and it does not set 
forth the standards for such regulation. 

I had thought that the Special Report recently transmitted 
to this Committee by Senator Bricker, the author of S. 825, gave 
rather strong indication of what sort of regulation the bill 
intends. Senator Bricker has assured me that I am mistaken. In 
the circumstances, since there is no new light on the purposes 
of the bill, I think it best for me to turn to my testimony of two 
years ago before the Subcommittee on Communications of this 
Committee, when S. 3456, an identical bill, was then pending. 
What I said then is, I believe, applicable today: 

“On its face this bill is a simple one, providing for the regu- 
lation of networks. But since the Commission already exercises 
rather considerable regulatory powers over the networks 
through its licensing of the stations owned by networks, as well 
as through its licensing of stations affiliated with networks, the 
implications of S. 3456 are rather large. In effect, it would 
regulate, and hence license, anyone entering into the business 
of networking irrespective of the fact that that network owns no 
stations and thus makes no use of any portion of the spectrum. 
And it is the use of the spectrum which has always provided the 
basis in law for regulating and licensing broadcasters. This 
concept is abandoned by S. 3456—which thus enters into a 
novel and dubious realm. Perhaps the bill can most clearly be 
viewed as though it proposed to regulate and license a net- 


work as a supplier of programming material —just as do film 


producers, independent program packagers, or advertising 
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agencies which produce programs. 

“This I believe is an extreme concept and we have a number 
of comments about it. But I think that for the present I should 
limit my comments here to the particular context of these hear- 
ings—that is in the context of regulation of network affiliations. 

“If the bill is designed to empower the Commission to require 


networks to supply particular stations with programs or is de- 


signed to require stations to give up particular portions of their 


time to each network, this is an extremely radical proposal. 
Constitutional problems of free speech are involved. Keeping 
in mind that this is an attempt to regulate networks per se and 
wholly apart from station licensing, it is no different from say- 
ing that newspaper wire services or newspaper syndicates 
should be subject to regulation in order to permit a rule which 
would provide that if a newspaper chose to carry AP dispatches, 
it must carry UP and INS dispatches, or if it chose to carry 
Walter Winchell, it must also carry Drew Pearson, Walter 
Lippmann and Leonard Lyons. 

“I cannot believe that such a proposal can be seriously con- 
sidered. Television and radio are media of communication and 
information. Any regulation of networks is necessarily a regu- 
lation of freedom of speech. There has been no showing that 


sO extreme a proposal is required in the public interest.” 


Conclusion 


Mr. Chairman, the end of my statement is almost at hand. Most 
of it has had to do with the economics of television networking 
because most of the charges and proposals concerning networks 


have been directed at their economic practices. Yet I would 
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leave an important word unspoken if I did not address myself 
to one charge that lies outside economics. 


This is the charge that the heads of networks exercise an 


arbitrary and capricious power over what the public sees and 


does not see on television. I have a five word answer to that: 
they do no such thing. 

I suppose that it could also be said that the heads of the 
major motion picture companies dictate the kind of movies 
that people will see; that the heads of the largest television re- 
ceiver manufacturers dictate the kind of television sets that 
people will use; and that the heads of the several big soup 
companies dictate the kind of soup that people will eat. 

All these statements have a surface truth. But they are wrong. 
In each case, the manufacturer, naturally, has the final respon- 
sibility of deciding what his company will produce, just as we 
have the final responsibility for deciding what our program 
schedule will include. But in the case of all of these industries, 
the decision is based on the company’s best information of the 
needs and wants of the consuming public—in our case, to sat- 
isfy the tastes of the public and to expose it to the widest var- 
iety of information, entertainment and art so that, if it chooses, 
the public may develop new and different tastes. In fact, in the 
business of broadcasting perhaps more than in any other busi- 
ness, the ultimate decision is not ours but the public’s. In our 
business the process is one of pure democracy. Each viewer is 
completely free to turn his dial on or off or to shop around. He 
has made no investment in the program. He never need buy. 
He is as free an agent as there can be. 

I would say that in these circumstances it is absolutely im- 
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possible for networks or their officers to affront public taste, 


to deny public taste, to control public taste, to run persistently 
counter to public taste, or to manipulate public taste to their 
own ends. For television, the public is the ultimate monitor— 
the monitor-in-chief. What it persistently turns off, cannot be 
turned on again by any group of network executives, let me 
assure you. 

For a network draws its validity in precisely the same fashion 
as an elected official of government —from election by and of 
the people. But with these important differences: the vote is 
informal, it is anything but secret, and it is wholly continuous, 
taking place every minute of every hour of every day of every 
year. The network that ceased to have the consent of its public, 
and to be a satisfactory servant to that public, would lose its 
audience and disappear completely. The prime thing of value 
it has to offer to the source from which it receives its revenues 
—the advertiser—derives entirely from the health and strength 
of the relationship it has to the American public. We regard the 
public as the touchstone of our success, not just out of theory, 
not just as a matter of lip service, but because we must please 
and serve this whole public or else we are out of business. 

I think I have said enough to make it evident that the prob- 
lems of networking are at once delicate and complex, and con- 
tain elements of tremendous scope and importance. There is 
nothing sinister in the management and operation of networks. 
There is nothing capricious in our practices and procedures. 
Believe me, we have learned about them the hard way—through 
much experience and much experiment. Speaking for the 


Columbia Broadcasting System I can certainly say that we want 
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to stay continually on the frontiers of improvement, wherever 
they lie. But in the light of the public approval and the success 
that we have met with up to now, it would be rash and danger- 
ous, and frivolous as well, to act on mistaken or uninformed 
beliefs, or on the selective submissions of a few special interest 
groups. The burden of proof that something better, instead of 
only something different, will in fact be achieved in networking 
inevitably rests on him who makes the proposal. 

In thanking the Committee for the opportunity to appear at 


these hearings, I shall ask it once again to consider this oral 


statement in closely coupled conjunction with the various writ- 


ten statements I have placed before you. 
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PART I: General Introduction 


Purpose of this Memorandum 


This memorandum has been prepared in the conviction that 
there has been little understanding, and considerable misunder- 
standing, of precisely what a television network is, what its 
functions and relationships with stations, advertisers and the 
public are, and how it operates. To the casual outsider—the 
viewer of programs—network broadcasting is exceedingly 
simple. A knob on the television set is turned to the on position 
and after a few seconds a picture appears on the face of the 
tube; the viewer turns another dial to see what other pictures 
there are; and if he finds what he likes, he settles back to watch — 
perhaps a play from Hollywood, or a political convention from 
Chicago or San Francisco, or a news program from many parts 
of the country, or a visit to Harvard University, or a variety 
program from New York City, or an interview with a Senator 
in Washington. One program follows another, with split-second 
timing. People—drama—news—debates—discussion, appear on 
the television screen. The viewer looks at what he wants and 
when he no longer wants to look, he turns the knob to the off 
position and goes on to some other activity. 


It is the purpose of this memorandum to describe compre- 


1 





5104 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
hensively what is behind the pictures on the face of the cathode 
ray tube. It has been prepared in order to give to the Committee 
some idea of the people, the equipment, the organization, the 
skills and the economics which make possible the remarkable 
flow of network programs. 

The business structure out of which those pictures grow is 


complex. In many of its elements and combination of elements, 


it is unique, with no counterpart in other more familiar indus- 


tries. The business of networking involves a unique integration 
of otherwise unrelated groups, skills and elements. It is a wed- 
ding of creative skills with the hardest-headed kind of slide-rule 
economics. Its success and its existence hinge on three wholly 
interdependent and interlocking elements—the public, tele- 
vision stations and advertisers. 

The complexity of the structure has grown out of the demands 
and very nature of the business. There are profound reasons for 
the details of the structure, rooted in the necessities of the busi- 
ness itself. 

Criticisms which have been leveled against networks and 
their practices, and proposals which have been advanced for 
change, can be properly weighed only in the context of the 
entire structure of the business. So interlocking are the rela- 
tionships that often what appears to be one small change can 
injure and perhaps even destroy the entire structure. 

Therefore, this memorandum has been prepared to provide 
the basic facts which are necessary before discriminating judg- 
ments can be made. 

Part II of this memorandum will examine the dimensions of 


television today, its growth and the role of networks in tele- 
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vision. Also in Part II, in order to provide a better understand- 


ing of what a network is, this memorandum will describe the 


CBS Television Network in terms of its organization, man- 
power facilities, stations and program structure. 

To give greater clarity of understanding, Part III of this 
memorandum will deal with some of the internal economics 
of networking by focusing on one CBS Television Network 
program, in order to illustrate what the programming functions 
of a network are, why they are necessary and how the revenues 
derived from the program are expended. 

Part IV will deal with the external economics of networking 
—the economics of providing sound values to advertisers 
through providing an efficient aggregate of stations and an 
efficient program structure. Finally, Part V will examine, in the 
light of Parts II, IMI and IV, some of the charges against net- 
works and proposals for change. 





5106 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


PART II: Networks—Their Role in Television, 
Their Functions and Their Nature 


A. THE DIMENSIONS OF TELEVISION. Today, over 34 million 
families in the United States have one or more television sets. 
They have invested $16.6 billion for the purchase and main- 
tenance of these sets, and the latest figures show each family 
averages slightly over six hours a day watching television.’ 

Television’s growth has been remarkably rapid. It took tele- 
vision ten years to reach 34 million homes. It took telephone 
service 80 years to reach that number of homes; electrical wir- 
ing, 62 years; automobiles in use, 49 years; the electric washing 
machine, 47 years; the electric refrigerator, 37 years; and radio, 
25 years. See Chart I. 

The public investment in money and time and the rate of 
growth of television have a vital implication to those concerned 
with the industry. Its dimensions today provide a striking 
measure of the public’s interest in, and its acceptance of, tele- 
vision. It would be difficult to find any industry or business 
activity with so clear and explicit a stamp of public approval. 

The universality of television in the United States is further 


evidenced by the fact, as Chart II shows, that 99.2 per cent of 


United States families live in areas which are within range of 


INielsen Television Index, National Television Nielsen-Ratings, First Report for March 
1956. The A. C. Nielsen Company is a leading research organization which studies and 
reports on broadcasting audience data. 
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at least one television signal.’ More than seven out of ten United 
States families actually have television sets. Exclusive of educa- 
tional stations, by March 1, 1956, there were 429 stations on 
the air, of which 393? were affiliated with a nationwide network. 

Despite misconceptions to the contrary, in the vast majority 
of cases the American public has a considerable choice of serv- 
ice. As Chart III shows, 9.4 out of every ten television homes 
have a choice of two or more signals, while 8.7 out of every ten 
have a choice of three or more signals. The average television 
home has a choice of 5.1 different signals.’ 

Thus the size of television today is established by the avail- 
ability of television signals, by set ownership, by the choice of 
programs available to each viewer and by the amount of view- 
ing. But there is another important measure of television today 
—the advertisers’ evaluation of television in the concrete form 
of their dollar investment in television advertising. From a 
volume of $57.8 million in 1949, advertising on television 
grew to more than $1 billion in 1955, far outstripping the rate 


of growth of national advertising revenues for newspapers and 


magazines during that period. 


1Areas “within the range of at least one television signal’’ are all counties: (1) in which 
ten per cent or more of the homes had television sets on June 1, 1955, according to Advertis- 
ing Research Foundation estimates, plus (2) all counties in the service areas of CBS Tele- 
vision affiliates which have gone on the air since June 1, 1955, and (3) all counties in the 
service areas of other stations which have gone on the air since June 1, 1955. 

The service area of a CBS Television affiliate is defined in accordance with the criteria 
of the CBS Television Engineering Department as indicated on pp. XVII to XXII of 
Appendix C of this memorandum. The service areas of other stations which have gone on 
the air since June 1, 1955, are assumed to include all counties more than half of which fall 
within 50 miles of the station transmitter for a VHF station and within 30 miles of the 
Station transmitter for a UHF station. 


*Not including non-affiliated stations receiving network programs on a per-program basis, 
but including four satellites. Of the remaining 36 non-affiliated stations, 13 are in cities 
where all three networks have primary affiliates or own their own stations. Of the 23 in other 
cities, the CBS Television Network supplies programs to six stations on a per-program basis. 
Undoubtedly the other two networks similarly supply programs to some, if not all, of the 
other stations. 


%Based on a special Nielsen Television Index study as of January 1, 1956. 
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B. THE ROLE OF NETWORKS IN THE DEVELOPMENT OF 
TELEVISION. The foregoing provides some measure of the size 
of television and the rate of its growth. There can be no serious 
question that the stimulus for that growth and a basic, if not the 
basic, reason for its current size is network television. 

The networks were active in the development of television 
long before most others now on the scene. By the end of 1930, 
both CBS and NBC had established television laboratories and 
had been licensed to operate experimental television stations. 
By the end of 1931, CBS was broadcasting on a regular schedule 
over its local station in New York. It was not until after the war, 
in 1946, however, that full scale broadcasting operations were 
possible. 

But in the early postwar period there were few sets, num- 
bering only in the tens of thousands. Because there were so few 
sets, there were few programs, since advertisers were unwilling 
to pay for programs which had such small potential audiences. 
Conversely, because there were so few programs, there was little 
incentive to purchase receivers. The industry was thus bound 
within a tight circle of economic frustration. 

There was only one way to break out: to program far. in 


excess of what was then justified by the number of sets, the 


potential viewers and advertiser interest. It was the television 


networks which, at enormous cost to themselves, broke the 
circle. They embarked on what was then an extremely uncer- 
tain and risky course. They provided the major entertainment 
programs and the broadcasts of popular sports events and im- 
portant political events of national interest. 


As was stated in a recent article in the New York Herald 


10 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5113 


Tribune (December 22, 1955), it was these programs that 
“signaled the start of television as a major industry back in June 
of 1949. There were few stations then and practically no net- 
work to speak of. Within a matter of weeks, people were flock- 
ing to their television dealers to buy sets because they wanted 
‘to see Milton Berle’ [on NBC].” 

Thus it was the networks, with their investment of creative 
energy and of dollars, that provided the driving force that 
brought together the families in the home, the receiver manu- 
facturers, the performers and writers, the advertisers and the 
station licensees, which led to the explosion of television on the 
American scene. 

In priming the television network pump so as to lead to the 
flow that we know today, CBS, alone, invested $53.1 million 
from 1934 through 1952, without a single year of network 
profit. 

It may be noted that during that period of initial growth 
and financial loss, CBS Television alone among the networks 
lacked both of two vital elements: (1) ownership of its permis- 
sible quota of stations, which historically are profitable before 
networks are’; and (2) a supporting television receiver manu- 
facturing activity. NBC and ABC each had five stations in 
major markets and DuMont had three, while CBS, until 1951, 
owned only one station. NBC and DuMont also were engaged 
in the manufacture of receivers, so that their investments in 


programming could be justified by the returns which resulted 


through the sale of receivers stimulated by programming.’ 


1See Part V, p. 131 of this memorandum. 
2CBS did not enter receiver manufacturing until 1951. 
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In sum, the road which in retrospect may sometimes appear 
to have been so easy for the CBS Television Network to chart 
and develop—and on which so many who contributed so little 
in the early days to its construction would now like to travel— 
was a hard and dangerous one and its direction, while clear 
today, was by no means clear a few short years ago. 


C. NETWORK FUNCTIONS. Networks today perform the same 


functions for the public, stations and advertisers, that they per- 


formed in starting television on its miraculous road to success. 
(1) Network functions for the public. Networks function first 
for the public. The networks bring to the public news, informa- 
tion, education, and more and better entertainment than the 
general public has ever known on a nationwide basis. Today, 
through the networks and without paying any fee, the entire 
nation can see the Sadler’s Wells Ballet, the World Series, 
“Peter Pan,” “The Caine Mutiny Court-Martial,” a debate be- 
tween Leonard Hall and Paul Butler, a discussion of the Federal 
Constitution by Joseph Welch and an infinite variety of the 
best that the entertainment world has to offer. Never before have 
such opportunities for education and amusement been made so 
universally available, and on such a scale, to the people of any 
nation.’ 

By making available throughout the country information, 


education and the best of our culture, network television has 


1For an interesting and vivid article concerning the cultural effect of television in Iowa, see 
an article in Harper’s Magazine, April 1956, by William Zinsser, motion picture editor of 
the New York Herald Tribune, entitled “Out Where the Tall Antennas Grow.” In his 
article, Mr. Zinsser describes a visit to lowa where, to his consternation, his friends and 
relatives discussed cultural and entertainment matters to which they had been exposed 
through television with which Mr. Zinsser, who had no television set in New York, was 
unfamiliar. Mr. Zinsser resolved, on his return to New York, to become thoroughly familiar 
with the more obscure aspects of farms and farming, so that on his return to Iowa he 
might match the expertness of lowans in their own fields. 


12 
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brought about a cohesion among the people of the United States 
which has never before existed, and has given them a firsthand 
knowledge of the entire country which has never before been 
available to them. And it has provided the potential of an in- 
calculable benefit in terms of the national interest, for it makes 
available a means by which in times of national crisis the nation 
is afforded a mobility which is needed to meet totalitarianism.’ 
It should be emphasized that the only source of nationwide 
live programming is the networks. Only by live network pro- 
gramming can events of national interest be seen throughout the 
country as they happen. The entertainment and informative 
qualities of some film programs cannot be denied; indeed, some 
programs require film and are better because of it. But good as 
film programs are, it is the live quality, the sense of seeing the 
actual event or performance taking place before the eyes of the 
viewer as he sits in his living room, that is the real magic of 
television. To remit television largely to film is to confine its ex- 
citement, scope and impact,’ and even more important, it is to 
destroy the only effective means of nationwide visual communi- 
cation to the entire country for national emergency purposes. 


(2) Network functions for the stations. None of this service to 


the public can, of course, be performed by a network except 


through the individual stations. The second major element in 
television networking and the second vital link is, therefore, the 


stations themselves. 


See Frank Stanton, “The Role of Television in Our Society,’’ before the National Asso- 
ciation of Radio and Television Broadcasters, May 26, 1955. 


2Another advantage of a live series of programs over film is the flexibility of the former 
in its being susceptible of change and reshaping in the light of actual experience and public 
response. See p. 39 of this memorandum. 
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A major difference between radio and television has thus far 
proven to be the great cost of television programming, even on 
a local basis. A vital function, accordingly, which networks 
perform for stations, is furnishing them with programming. Net- 
work programs furnish a double benefit to stations: First, 
revenues accrue to the station for carrying the network pro- 
grams (see p. 47 of this memorandum). And second (and in 
many ways equally important), because the network has pro- 
vided the programs to the station, the station is relieved of the 
necessity to expend monies for its own local programs or for 
the acquisition of other outside programs.’ 

Thus network service to the stations provides them with not 
only a program schedule at no additional cost to them but also 
revenue from network advertisers. Further, there is a third and 


basic by-product of benefits to the stations: As a result of a net- 


work’s providing major programs of substantial popularity, a 


large circulation accrues to the affiliate. This large circulation 
attracts additional revenues directly to the station—revenues 
both from national spot advertisers and from local advertisers. 
These revenues are vital in station economics. It is a basic fact 
of television advertising that advertisers look to “adjacencies” 
—the times, whether 10 seconds, 30 seconds, a minute, 15 
minutes or half-an-hour, which may be available adjacent to the 
programs which have attracted the greatest audiences. 


The rating services show that, with rare exceptions, network 


1The network schedule supplied to the affiliates is composed not only of the sponsored 
programs but also the sustaining entertainment and public affairs programs. These sus- 
taining programs cost CBS Television in excess of $10.5 million in 1955 without any 
allocation of general administrative overhead (see p. 43 of this memorandum). It is rea- 
sonable to assume that no station, or limited group of stations, could afford to present 
such programs at their own expense or through their own facilities. 
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programs are far and away the most popular.’ Hence it is net- 


work programs which build the station’s circulation, on which 
the station bases its rates,” and make it possible for the station to 
attract additional revenues. In this important sense, it is relevant 
to note, network programming and national spot and local pro- 
gramming are not antithetical at all. Indeed, national spot and 
local advertising is complementary to network programming 
and takes its strength from a strong network schedule. National 
spot and local revenues in television have increased with network 
revenues (see pp. 123 to 126 of this memorandum). An explicit 
illustration of the strength which national spot programs are 
given by network programs is provided by the following com- 
ment of Frederick W. Ziv, the president of a leading producer of 
syndicated films, which appeared in Variety on November 16, 
1955: “Ziv said that since the PEP, EMP and other network 
plans to bring web programming to smaller markets got under- 
way, Ziv’s sales to stations included in the plans have undergone 
an increase of between 10% and 15%. He declared that ‘it’s 
been the industry patterns so far that the more network pro- 
gramming an unaffiliated [sic] station carries, the more syndi- 
cated films it also schedules, boosting the total number of pro- 
gram hours the station airs each week.’ Smaller stations, once 


they get more network revenue, he explained, usually use it to 


1In the 60 television markets for which American Research Bureau local rating reports are 
available for January, February, or March, 1956: 

10 of the 10 most popular programs are network programs in 46 markets. 

9 of the 10 most popular programs are network programs in 12 markets. 

8 of the 10 most popular programs are network programs in 2 markets. 
In other words, on the average, in these 60 markets, 9.7 of the top 10 programs are network 
programs. 
2An analysis of rate cards of stations in markets in which four or more stations are located 
shows that a network affiliation contributes to the circulation of the station so that it in 
fact charges a higher rate for all hours of the broadcast day than do non-affiliates, no 
matter how remote those hours are from a network program. 
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expand their airtime, buying in most cases syndicated film to 
do so.” 

While discussion of the division of revenues between stations 
and network is reserved for a later point in this memorandum 


(see p. 47), it may be noted here that it is this factor of depend- 


ence of national spot and local revenues on network program- 


ming which underscores the inaccuracy of comparing the direct 
revenues which a station receives from a national network 
advertiser for carrying a network program with the revenues 
received from national spot and local advertisers. In the first 
place, a station necessarily bears greater costs when it must 
provide its own sponsored program locally and must itself 
pay various costs such as advertising agency commissions in 
addition to operating costs and sales costs. Furthermore, there 
must be added to the revenues which accrue to the stations 
directly from the network program the circulation and revenues 
which come to it through national spot and local advertisers 
because of the network program. In many ways, the contribu- 
tion of network programs as a factor in increasing the affiliates’ 
circulation and rates generally and in attracting the national 
spot and local dollars is even more valuable to the affiliate than 
the actual revenues received by the affiliates directly from the 
networks as their share of the payment of national network 
advertisers. 

(3) Network functions for national advertisers. As has been 
seen, the public and the stations are two of the vital elements 
which permit networks to exist and to which networks provide 
services and for which they perform their basic functions. The 


third vital element and the third point in television’s immutable 
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triangle are the advertisers. For advertisers, network television 
provides large circulation at specific time periods in the sched- 
ule at a low unit “cost per thousand” (see pp. 59 to 85 of this 
memorandum) and in one efficient purchase. Detailed discus- 
sion of the economics of advertising in network television is 
reserved for Part IV of this memorandum. It is well to empha- 
size, however, that advertisers are hard-headed businessmen, 
who invest their advertising dollars carefully and as scientifically 
as possible. The annual investment of individual advertisers in 
network television ranges from the tens of thousands of dollars 
to the tens of millions. They will not make this investment unless 
they are persuaded they receive sound value for the money 
they expend. It is a network’s function to organize itself and 
fashion its network line-up of stations and programming so that 
it can persuade the advertiser that network television is a good 
buy. For advertising dollars are the life blood of all of television. 
D. THE OPERATIONS OF THE CBS TELEVISION NETWORK. 
In the preceding subsections, this memorandum has examined 
the broad dimensions of television today and described in gen- 
eral the services and functions which networks perform for the 
public, for stations and for advertisers. In order to provide 
greater specificity, this memorandum here turns to focus on the 
operations of a single network—the CBS Television Network. 
(1) The CBS Television Division. The CBS Television Network 
is a part of the CBS Television Division, one of the seven operat- 
ing divisions of the Columbia Broadcasting System, Inc. The 


other six operating divisions are: The CBS Radio Division, his- 


torically the first of the divisions, which operates the CBS Radio 


Network and six owned radio stations; the CBS Laboratories 
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Division, which is engaged in the development of broadcast and 
receiving equipment for both black and white and color tele- 
vision and in research in electronics and other fields, not only 
for the CBS divisions but for the Government and for outside 


industrial use; the Columbia Records Division, which produces 


primarily phonographs and records; the CBS-Columbia Divi- 


sion, which makes television and radio receivers; the CBS- 
Hytron Division, which makes electronic tubes, including black 
and white and color television picture and receiving tubes; and 
the CBS International Division (the only one of the seven divi- 
sions which plays no part in bringing radio and television 
programs to people), which is engaged in the export business. 

The CBS Television Division, whose activities began in 1931 
but which was not established as a division until 1951, is en- 
gaged in networking and in operating VHF television stations 
in New York, Chicago and Los Angeles, and a UHF television 
station in Milwaukee. CBS has pending an application, which 
has been the subject of a comparative hearing and which is now 
before the FCC, for a VHF station in St. Louis. CBS also has 
contracted to purchase a UHF station in Hartford subject to 
FCC consent. The matter is pending before the Commission. 

The CBS Television Division also includes CBS Television 
Spot Sales, an organization which acts as national spot adver- 
tising representative for the four CBS Owned stations and for 
eight CBS Television affiliates. 

CBS Television Film Sales, Inc., a wholly owned subsidiary 
of CBS, produces and sells entertainment and newsfilm pro- 


1The eight affiliated stations represented are WTOP-TV, Washington, D. C.; WCAU-TV, 
Philadelphia; WBTV, Charlotte; WBTW, Florence; WMBR-TV, Jacksonville; KGUL-TV, 
Galveston-Houston; KSL-TV, Salt Lake City; and KOIN-TV, Portland, Oregon. 
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grams to all television stations which wish to purchase them.’ 
(2) The CBS Television Network organization and staff. Or- 
ganizationally, the CBS Television Network comprises 47 major 
operating units, divided into five main groups: (1) Program- 
ming; (2) Sales; (3) Operations; (4) Operating Services, in- 
cluding Station Relations, Engineering and Research; and (5) 


Administrative Services. 


The weekly cost to CBS Television of maintaining this or- 
ganization and staff is about $700,000. In 1949 the full-time 


personnel devoted to the television network numbered only 427; 


in contrast, as of March 1, 1956, CBS Television employed on 
a full-time basis 2,412 people for its network and a total of 
5,493 people, including per diem personnel, talent and support- 
ing corporate personnel.” 
Among the 47 operating units are the following: 

The Program Department is the keystone of the network opera- 
tion. Programs are a network’s most important product. The 
Program Department has the primary responsibility for the 
basic creative and planning work which results in the concep- 
tion, evaluation, development and production of the program 


schedule. It consists of 38 supervisory personnel and 91 addi- 


1CBS Television Film Sales, Inc. offers its programs to all stations, regardless of network 
affiliation; network-owned stations and network affiliates get no preference. In fact, there 
have been instances when a CBS Owned station bid for a film series distributed by CBS Tele- 
vision Film Sales, and Film Sales sold the series to a competing station which made a better 
offer. During a recent week, 601 station half-hours were sold. CBS Owned stations purchased 
9.2 per cent of the 601 station half-hours; primary CBS affiliates, 11.4 per cent; secondary 
affiliates, which are primary affiliates of other networks, 7.4 per cent; unaffiliated stations, 
34.9 per cent; direct to advertising agencies and sponsors, 21.0 per cent; regional and national 
Sales, 16.1 per cent. 

2Included in the supporting corporate personnel are staff members in the News and Public 
Affairs Department (see pp. 22 and 23 of this memorandum) and in the Legal, Tax and 


Building Operations Departments, as well as in corporate management. It is estimated that 
this latter group spend about two-thirds of their time on television network matters. 
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tional employees, exclusive of the creative personnel assigned 
directly, and charged, to individual programs. 

The Research Department, comprising 22 people, evaluates 
tastes; measures audiences, station circulation and set owner- 


ship; checks comparative media values; and evaluates and an- 


alyzes program content in order to determine public tastes and 
reactions. It functions in three separate operating areas—in 
programming, sales and station relations (affiliations). In the 
programming area, its objective is, to the greatest extent pos- 
sible, to make television a two-way communication system by 
evaluating the viewers’ over-all tastes and needs.’ In assisting 
the Sales Department, it prepares circulation and audience data 
for presentation to advertisers and agencies. Through its cir- 
culation, set ownership and similar research, it also participates 
in the process of affiliation determinations (see Appendix C, 
pp. XIII and XVII to XXII of this memorandum) and negotia- 
tions of stations’ network rates. 

The Sales Department comprises 48 sales personnel and 23 
sales service personnel, Its tasks are to sell network time periods 
(and, in appropriate cases, programs) to advertising agencies 
and advertisers; to assist in the determination of the adver- 
tisers’ needs and relating those needs to the time periods and 
programs available; to provide continuous service of this nature 
to the agencies and their clients; and to clear time on stations 
and provide a station line-up in accordance with the adver- 
tiser’s desires. 

The Engineering Department, comprising 42 people, develops 
broadcasting equipment, maintains studio and transmission 


10Over $300,000 is spent annually for research of this nature, involving rating services and 
special audience analysis studies. 
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standards, provides technical consulting services to affiliates, and 
conducts engineering studies of station coverage to assist in the 
affiliation process (see Appendix C, pp. XII, XIII, and XVII to 
XXII of this memorandum) and to assist in negotiations with 
stations leading to the setting of network rates for the stations. 
The Station Relations Department, comprising 12 people, is 
engaged in the vital and complex function of securing and 
maintaining the most efficient line-up of stations for the net- 
work. See pp. 59 to 82, and Appendix C of this memorandum. 
The Promotion Department, comprising 37 people, promotes 
the CBS Television Division and its network programs to ad- 
vertisers and the public, and provides program promotional 
materials for stations. 

The Operations Department is the largest of the network de- 
partments; it comprises more than 2,400 people employed on a 
continuing basis, including both staff and per diem personnel. 
The function of this department is to make it physically possible 
to broadcast a network program. Among its functions are the 
provision of studios, cameras, and other technical equipment 
and the personnel required therefor, building and designing the 
scenery and sets, arranging, securing or building the props, pro- 
viding facilities for rehearsals, making up the performers, ob- 
taining or making the costumes and performing all the other 


tasks in the physical job of getting the show on the air.’ This 


department is also responsible for supervising film production 


activities, for making and distributing television recordings of 


television programs (TVR’s), for securing and scheduling use 


1For an indication of the variety of skills and functions of the Operations Department in 
connection with a single program, see pp. 41 and 42 of this memorandum. 
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of telephone company circuits and for carrying on an active 


developmental program to improve production techniques. 


Other Supporting Units. Other units whose functions are essen- 
tial to network operation include Accounting, Legal, Building 
Operations, Office Services, Personnel, Information Services, 
Editing, Music Clearance, Business Affairs, and Labor Relations. 
CBS News and Public Affairs. In order to fulfill its respon- 
sibility as a medium of mass communication devoted not only 
to entertaining but also to informing the people, CBS must 
maintain a News and Public Affairs Department. The current 
gross annual operating budget for the CBS News and Public 
Affairs Department is $7,000,000. 

CBS News maintains four American news bureaus, five Euro- 
pean bureaus and one Far Eastern bureau. It employs 600 
contract and free lance correspondents at 263 locations 
throughout the world. In Washington, CBS News has a staff 
of 11 correspondents, in addition to three news executives, six 
persons functioning in connection with Public Affairs program- 
ming and a film unit comprising 13 persons. The CBS Tele- 
vision Network is now broadcasting 22 news broadcasts a week.’ 

For the week ending April 7, 1956, the Public Affairs Depart- 
ment produced eight programs totaling eight and one-half hours. 
The department comprises 103 full-time employees. In addition 
to the direct cost of programs totaling over $2,000,000 a year, 
the department cost more than $500,000 to maintain and 
operate last year. Public Affairs programs are produced by the 
network in order to maintain an over-all programming balance; 


few of them are sponsored. The programs of the Public Affairs 


1For the personnel and man-hours involved in a single 15-minute network news program, 
see footnote, p. 42. 
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Department include “See It Now,” “Let’s Take a Trip,” “Face 
the Nation,” “Lamp unto My Feet,” “Look Up and Live” and 
“The Search,” as well as special programs such as the recent 
“Out of Darkness,” an hour-and-a-half program devoted to 
mental illness’; and “Report Card,” a special series of five pro- 
grams devoted to schools and education. 

The CBS Television Network believes that as a matter of 
policy it has an obligation and responsibility to devote the same 
degree of planning, care and skill to these Public Affairs pro- 
grams as it does to the major sponsored entertainment pro- 
grams. For a case history of “The Search,” a typical CBS Public 
Affairs series, which took three and one-half years to prepare 
and cost more than $750,000, see Appendix B. 

(3) CBS Television Network physical facilities. The CBS Tele- 
vision Network comprises not only people but facilities. For 
in order to supply high quality programs to its affiliates day 
in and day out, a television network must provide and main- 
tain elaborate physical facilities. The CBS Television Network 
now has 29 broadcast studios—22 in New York, five in Holly- 
wood, and two in Chicago. All but five in New York are equip- 
ped for the production of live programs. Those studios include 


elaborate, intricate and expensive equipment, including 148 


“Out of Darkness,”” broadcast by the CBS Television Network on March 18, 1956, was the 
first full-scale attempt to penetrate in depth into the private world of mental patients and 
mental hospitals and to bring the public up to date on the nature, causes and treatment 
of what has been termed the nation’s number one health problem. It was produced with 
the help of The American Psychiatric Association and The American Association for 
Mental Health. This single one-and-one-half hour program pre-empted “Omnibus” (three 
of the four segments of which were sponsored) on March 18. “Out of Darkness” was 
unsponsored and involved out-of-pocket production costs in excess of $135,000 in addition 
to the revenues of $40,000 which were lost because of the pre-emption of “Omnibus.” It 
should be noted that in all cases where special sustaining programs produced by the CBS 
News and Public Affairs Department pre-empt commercial programs, there are double costs 
to the network: (1) the cost of the program itself, and (2) the amounts lost by the network 
as a result of pre-emption of the commercially sponsored programs which the special 
program replaces. 
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live cameras and 35 film cameras, together with their assorted 
electronic control equipment, synchronizing generators, audio 
systems, lighting switchboards, 6,200 lighting fixtures, in con- 
nection with which are used substantially in excess of 20 
miles of portable connecting cable, audio and video communi- 
cation systems, including 792 microphones and 1,403 video 
amplifiers, 896 picture monitors, sound monitors, film record- 
ing and playback systems, 68 film projectors and 41 studio, 
telecine and master control rooms. 

CBS has invested nearly $28 million in its television network 
program production facilities in New York and Hollywood 
alone. CBS spent more than $3 million in improving, equip- 
ping and finishing the New York color television studio and 
another $1 million on its Hollywood color studio. An additional 
$1 million has just been authorized for color in Hollywood. The 
cost merely of maintaining the New York and Hollywood 
facilities in 1955 was approximately $6,500,000, without in- 
cluding the cost of the departments which used the facilities. 

It has become apparent recently that even this quantity of 
facilities is insufficient. CBS is now considering an investment 
of up to $25 million in additional plant facilities over the next 
few years. 

This large reservoir of physical facilities is required in order 
to maintain a regular schedule of diversified programming.’ 


Thus, for example, a one-hour dramatic program or musical 


variety show usually requires the use of a studio for rehearsal 


for three days. During the first day ten to 12 hours are re- 


1See pp. 30 to 32 of this memorandum for a quantitative summary of the CBS Television 
Network weekly program schedule. 
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quired to erect the sets, the number of which varies from five to 


15.' This is followed by four to six hours of lighting prepara- 
tion, which includes hanging electrical equipment, focusing 
the lights in appropriate areas and planning the intensities of the 
various units to produce the necessary mood and effect. There 
follow eight to nine hours of intensive rehearsal with a cast 
and cameramen. The third day is usually devoted to five or six 
hours of rehearsal, including one or two dress rehearsals and 
finally the air show.’ 

Following the actual broadcast, as much as seven hours are 
required to remove the sets and prepare the studio for its next 
use by another program. Under normal operating procedure 
the new program is set up immediately following the removal 
of the sets and props which were used for the preceding pro- 
gram. Often the studios are in active operation 24 hours a day, 
seven days a week. 

The continuous network schedule, however, actually permits 
economies which normally are not available in non-network 
production. The almost continuous use of the studios and other 
physical facilities makes for efficient operations and enables the 
enormous cost of maintenance and operation to be amortized 
over many programs, reducing to the lowest possible minimum 


the studio cost of each individual program. 


1The CBS Television library of stock scenery in New York City alone consists of 5,000 
units, while the storage warehouse of properties in New York includes about 100,000 items. 


2In addition to the actual studio work, the average variety show requires three to five weeks 
of active preparation, including the designing and making of costumes and the designing, 
fabrication and painting of scenery and sets before the rehearsal moves to the studio. The 
actors for the average one-hour dramatic show rehearse in a rehearsal hall for ten days to 
two weeks before going into the studio. The less complex half-hour programs usually 
rehearse five to seven days before going into the studio, while the daytime serials, interview 
shows and other daytime programs usually complete rehearsals in two to eight hours. 
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(4) The CBS Television Network affiliates. The CBS Tele- 
vision Network consists not only of people and physical facili- 
ties but, most important, it is an aggregate of stations affiliated 
with CBS Television. As noted, only four of these stations are 
owned by CBS. The remainder are wholly owned by others. In 
total, as of March 1, 1956, the CBS Television Network fur- 
nished programs to 233 stations’ in the United States, 27 in 
Canada, and seven in Alaska, Hawaii, Mexico, Cuba and 
Puerto Rico. As of March 1, 1956, CBS had 151 primary affili- 
ates, 38 secondary affiliates,” and 26 Extended Market Plan af- 
filiates (see pp. 78 to 80). The CBS Television Network also 
supplies programs to 52 additional stations on a per-program 
or letter agreement basis (see footnote 2, p. 68; p. 138; and 
Appendix C, pp. XXXII and XXXIII). As of March 1, 1956, 
CBS Television affiliates reached 33,914,900 families in the 
United States or 98 per cent of all the families who own tele- 
vision sets. (The location of the 181 primary, secondary and 
EMP CBS Television affiliates in the United States is illustrated 
in Chart IV.) 

(5) AT&T interconnection facilities. In addition to its own 


organization and facilities which a network must maintain, and 


in order to serve its affiliates with its program product, a tele- 


vision network must arrange for a means by which its affiliates 
throughout the country can be interconnected.’ Only in this 


1Not including satellites. 


*The terms “primary affiliate’ and “secondary affiliate’ are convenient means of loose 
classification of affiliates and are not subject to precise definition. Generally speaking, the 
principal difference between a primary affiliate and a secondary affiliate is that the 
affiliation agreement with a primary affiliate provides for network option time while the 
affiliation agreement with a secondary affiliate does not. A typical primary affiliation agree- 
ment is set out as Appendix A. 

8Of 181 United States CBS Television affiliates, 163 are interconnected. See Chart IV. The 
18 non-interconnected affiliates are dependent on television recordings which are supplied 
by the network. 
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way can a program be seen simultaneously by viewers on a 
nationwide basis. Interconnection is, of course, necessary for 
all live programs, whether they be entertainment programs or 
broadcasts of public events as they occur. Even with respect to 
film programs, interconnection is necessary in order to pro- 
vide simultaneity and to make it possible for an advertiser to 
have his program and his advertising continuity broadcast 
through a single purchase from a single source and at a fixed 
point in the network program schedule. 

At present most network stations are interconnected by 
American Telephone and Telegraph facilities, either in the 
form of coaxial cables or microwave relays. These facilities are 
used by the networks on a continuous basis and represent a 


major expense to the networks. CBS Television, alone, is cur- 


rently paying at the rate of $13.5 million a year to the AT&T 


for the use of interconnecting facilities. 

Only by the continuous use which networks make of AT&T 
interconnection facilities are even these large costs kept down 
or indeed are the facilities preserved on a regular basis to tele- 
vision. If interconnection facilities were not supported by the 
networks’ regular and substantial use, and if instead they were 
used only on special occasions such as the World Series or a 
political convention, their costs on such an occasional use basis 
would vastly increase—possibly by as much as 30 or 40 times 
per program. In any event, it is likely that if these interconnec- 
tion facilities were used only occasionally, at least those which 
go to the smaller markets outside the top 40 or 50 cities would 
not be used with sufficient frequency to warrant their being 


preserved by AT&T for television use at all. It is not unlikely, 
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CBS TELEVISION NETWORK — 181 U.S. AFFILIATES 


as of March 1, 1956 
CBS Television affiliate 
CBS Owned station 


cable or microwave relay 
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therefore, that were it not for the continuous use by the net- 
works of these facilities, some of them, at least, would. revert 
to other uses and be unavailable to television even for special 
occasions, so that many smaller markets would forever be de- 
prived of live programs emanating from any area other than 
that in which the local station is located. 

(6) The CBS Television Network program schedule. The end 
result of the CBS Television Network staff, physical facilities 
and aggregate of affiliates is the CBS Television Network pro- 
gram schedule. It is a truism that television is a voracious con- 
sumer of programs. In the legitimate theatre, a single production 
may be repeated for weeks, months and, if successful, years. 
In respect of motion pictures, the production of a single feature 
may extend for months or years, and an individual scene may 
be perfected by constant trial and error and reshooting; then 
the final product is shown repeatedly for days and weeks at a 
time in a single theatre. 

Television does not enjoy these luxuries of lengthy produc- 
tion, flexible time schedule and multiple repetition of perform- 
ance. A network must produce a full day’s schedule day in and 
day out, and it cannot leave the screen blank even for a minute 
once a program is scheduled. Some idea of the dimensions of 
the task of a network can be gained from the fact that, for exam- 
ple during the week ending April 7, 1956, the CBS Television 
Network furnished to its affiliates 129 live programs,’ varying in 
length from 15 minutes to three hours and covering an aggre- 


gate of 68% broadcast hours. It is estimated that during 1956, 


the CBS Television Network alone will produce and broadcast 


1In computing the number of programs, each separate program of a program series such as 
five-times-a-week news programs and daytime serials was counted as an individual program. 
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CHART V 


TOTAL ANNUAL PRODUCT 


1508 hours 
produced by 
CBS Television 


1053 hours 
produced 

in association with 
outside sources 


CBS Television film 
programs released for 
theaters 
by U.S. Studios 
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1,508 hours of programs, and CBS Television in association 
with outside sources’ will produce and broadcast 1,053 hours 


of programs or a total of 2,561 hours of programs (without 


taking into account the programs broadcast by the network but 


produced by others). This compares with a total of 427 hours of 
running time for all United States feature film production re- 
leased in 1955. Thus the product of the CBS Television Net- 
work alone, in terms of hours, will be more than three times 
that of the total product of feature films from Hollywood, and 
that of CBS Television and CBS Television in association with 
outside sources will be six times that of feature films from 
Hollywood. See Chart V and pp. 88 to 95 of this memorandum. 

During the single week ending April 7, 1956, the CBS Tele- 
vision Network broadcast a total of 864% hours of sponsored 
and sustaining live and film programs. As Chart VI shows, of 
the 72% sponsored broadcast hours involved in that schedule, 
55% were live, and 17 were filmed. A similar schedule during 
the two weeks ending March 10, 1956, resulted in an average of 
more than 800 million viewer hours per week spent watching 
CBS Television Network sponsored programs. 

How this network program schedule is integrated into the 
program schedule of an average interconnected affiliate, and an 
analysis of the sources of such an affiliate’s programs, are dis- 


cussed on pp. 121 to 123 of this memorandum. 


1Outside sources are defined for this purpose as organizations not owned or controlled by 
CBS Television which produce and sell programs or portions of programs to various ele- 
ments in the industry including advertising agencies, networks and stations. CBS has no 
financial interest in any such organization except Desilu Productions, Inc., in which CBS, 
Inc., owns a minority interest. 
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CHART VI 


CBS TELEVISION NETWORK 
COMMERCIAL SCHEDULE 


55% hours 
live 


sponsored 
broadcast 
hours 
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PART 111: The Internal Economics of Network- 
ing — Revenues, Expenditures and Profits 


INTRODUCTION. Part II of this memorandum has dealt with 
the dimensions of television today and has sought to describe, 
in general terms, the elements, functions, organization, staff, 
facilities and product of a network. Part III will deal with the 
internal economics of networking—the revenues, expenditures 
and profits. In order to provide greater specificity for the sake 
of clarity, this part will deal mainly with one program series 
in order to illustrate why and how the programming resources 
of a network are brought into play, how the program is de- 
veloped and what are the revenues and expenditures involved 
in the program —where the money comes from and where it 
goes, not only in supporting the particular program but the 
whole of the process of networking. 

It should be emphasized, however, that the one program 
series selected herein is only for illustrative purposes. Unlike 
tangible manufactured products for mass consumption, the 
product which a network offers to the public—the network pro- 
grams—is not fungible. Each program differs to a greater or 
lesser degree from the other; each has its own history, presents 
its own problems and has different requirements in terms of 


conception, production and costs. For purposes of this memo- 
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randum the full-hour drama entitled “CLIMAX!,” broadcast on 
Thursdays from 8:30 to 9:30 PM (E.S.T.) and sponsored by 
the Chrysler Corporation, has been chosen as illustrative of 
some of the functions of a network and some of its basic 
internal economics. 

A. THE HISTORY OF CLIMAX! “CLIMAX!” currently is broad- 
cast over 164 CBS Television affiliates, of which 139 are in 
the United States and the remainder in Canada. The broadcast 
of March 1, 1956, was watched by more than 26,000,000 
people in the United States. That was approximately 45.9 per 
cent of all the people watching television at the time the pro- 
gram was broadcast. These figures are typical of the audience 
sizes which have been attained by “CLIMAX!” this season. 

The program was designed to meet a specific problem of 
over-all network scheduling; by a gradual and persistent process 
it has solved the problem which it was designed to meet. 

In the Fall of 1953 and Spring of 1954, the hour between 
8:30 and 9:30 PM (E.S.T.) on Thursdays was occupied on 
the CBS Television Network by two half-hour sponsored pro- 
grams. Those two programs were broadcast weekly on a line-up 
which averaged 80 stations, and had an average weekly audi- 
ence of less than 11,000,000 viewers, or 29.3 per cent of the 


total audience watching television at that hour. Thus neither 


the public nor CBS Television affiliates were fully served, since 
during 8:30 to 9:30 PM, less than half the number of affiliates 
were supplied with the programs and less than half as many 


viewers were tuning to CBS Television in 1954 as are currently 
tuning to it. As a result the sponsors were dissatisfied and one 
of the sponsors, had issued a notice of cancellation. 
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Although the situation had crystallized in this fashion by the 


Spring of 1954, actual detailed planning of the new program 
had begun late in 1953. The Program Department had felt that 
a half-hour time period, then commonly utilized for mystery 


dramas and melodramas, was insufficient for development of 
this type of program and hence after discussion, it was decided 
to adopt the concept of an hour program. In March 1954, 
although there was not yet a definite determination of what time 
period the program might ultimately fill, the actual preparation 
of “CLIMAX!” began. Involved in the preparation were the 
Research Department, the Program Development Department 
and the Production Department, each of which would neces- 
sarily play a part if the program were eventually to be broad- 
cast in the Fall of 1954. 

By April 1954, thirteen stories, representing an investment 
in excess of $40,000, had been acquired. By July 1954, seven 
or eight of these stories had been reduced to the form of a first 
draft of script—a process which cost an additional $15,000. 

The program was sold to the Chrysler Corporation late in 
May 1954. The sale was possible only because the months of 
preparation had sufficiently crystallized its ultimate form to 
permit concrete presentation to the sponsor. 

From May until the Fall of 1954, the creative work was 
accelerated and the Station Relations and Sales Service Depart- 
ments were active in informing CBS Television affiliates of the 
program and arranging for time clearance. 

On October 7, 1954, the first program of the “CLIMAX!” 
series was broadcast by the CBS Television Network. But 


despite all the planning, preparation and financial investment, 
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the program, as it was actually broadcast, did not meet the 
network’s expectations. Accordingly, almost immediately after 


the program first was broadcast, the creative team which had 


been assigned to the program by CBS Television was reorgan- 


ized and supplemented. The Program Department continued to 
work on the program, sharpening its concept, changing its pro- 
duction team and developing it to the successful stage which it 
has since attained.’ As noted above, “CLIMAX!” now has accom- 
plished the objectives for which it was designed: serving more 
of the public—well over twice as many viewers as had tuned in 
during the same time period before “CLIMAX!” was broadcast; 
providing program service and revenues to over twice as many 
affiliates; and giving the advertiser a vehicle which accomplishes 
his purposes. See Chart VII. 

The foregoing brief history of the inception and ultimate 
evolution of “CLIMAX!” is representative of the effort and ex- 
pense involved in program development. Some programs, even 
after investments in time and energy like those devoted to 
“CLIMAX!,” never do evolve satisfactorily and are abandoned 
even before the first broadcast. Some are carried to the stage of 
pilot films, or to the point where several actual filmed programs 
of a series are produced, yet because they do not satisfy the 
network’s standards, or a sponsor’s, are abandoned. In some 
cases the planning and preparation have taken a far longer 
period—sometimes as much as two years between initial con- 
ception and ultimate first broadcast. 

In almost all cases of nighttime programming, the time cycle 


of “CLIMAX!” between initiation and broadcast—some six to 


1In addition, during the first four months the program was on the air, CBS Television spent 
over $115,000 on special newspaper advertising to promote the program. 
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CHART VII 


EFFECT OF “CLIMAX!,” 8:30 TO 9:30 PM THURSDAY 
ON CBS TELEVISION NETWORK 


26 million 


11 million 


before “Climax!” 
before “Climax!” 
before “Climax!” 
with “Climax!” 


with “Climax!” 
with “Climax!” 


Stations viewers share of audience 


Before “Climax!”’: Oct. 1953-Apr. 1954 average With “Climax!”’: as of March 1, 1956 
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eight months —is a minimum. This, at least, is the period neces- 
sary between the drawing board and first broadcast in order 
that creative teams can be assigned to selecting, negotiating for, 
and preparing the material and devoting themselves continu- 
ously to the program’s evolution. 

This planning and preparation—even to the purchase of 
stories—goes forward without any certainty as to the time period 
the program might fill, or whether, indeed, any time at all can 
be found for it. For, in order to achieve the most effective sched- 
ule possible, a network’s program department must engage in a 
constant process of forward planning for the next year, and the 
year after that. It must have a reservoir of programs so that, 
whenever the occasion demands (and failures of programs or 
changes in public taste often cannot be anticipated), a suitable 
program is ready. 

Another aspect of the history of “CLIMAX!” also underscores 
the special character of network programming activities: the 
process of reorganization and evolution even after the first 
broadcast and in response to the actual experience gained from 
it. Since “CLIMAX!” was a live program,’ and since it had been 
conceived, planned and produced by the network’s own Pro- 
gram Department, it was possible to take prompt action to 
remedy the initial defects which became apparent after its early 
broadcasts. Because it was a network produced program, all the 
skills and program and production resources of the network 
could be brought to bear promptly and directly to continue the 


process of shaping and evolving it. And, as noted, it was by 


1In the case of filmed programs, by the time the first film of a series is actually broadcast, 
normally a substantial number of the series has been completed and is “in the can.”’ In 
such circumstances, reshaping in the light of actual experience and public reaction is exceed- 
ingly difficult and expensive. 
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this process that “CLIMAX!” was ultimately brought to its suc- 
cessful state. 
B. THE ECONOMICS OF CLIMAX! Necessarily involved in any 
television programming are the advertiser dollars which must 
support it. The average gross weekly charges to the advertiser 
for “CLIMAX!” during January, February and March, 1956 
total $137,007. This gross charge is composed of two elements: 
program charges of $43,287 and time charges of $93,720. 
Time charges are applicable in the case of all programs — 
regardless of their source—broadcast by the network. They are 
the aggregate of the hourly rates, as published in the CBS Tele- 
vision Network Rate Card, of each of the 164 CBS Television 
Network stations’ which are used by the Chrysler Corporation. 
Program charges, however, are applicable only where the 
program is one created and produced or sold by the CBS Tele- 
vision Network. Where the program is produced and sold by 
outside producers, the program charge is made by the outside 
producer. 
(1) Program revenues and expenditures for “CLIMAX!” As 


noted, the Chrysler Corporation is charged $43,287 weekly 


for the production of “CLIMAX!” Fifteen per cent of this amount, 
or $6,493, is paid by the network, in behalf of Chrysler, to 
Chrysler’s advertising agency as the customary agency commis- 
sion. After this deduction of $6,493, there remains to the CBS 
Television Network $36,794 to apply against the costs which 


1The station’s rate for a network program is set by agreement between the station and the 
network. While formerly, CBS Television affiliation contracts gave the right to the network 
unilaterally to reduce a station’s network rate during the term of the affiliation agreements 
(a right which was in fact never exercised), current affiliation agreements now preclude 
the network’s reducing the rate except in the event of a general re-evaluation and reduction, 
and even then, if there is a reduction, the station may terminate the agreement. See Appen- 
dix A, Schedule A, VI. 
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the network incurs for the program. Those costs fall into two 
general categories: (1) the costs of creating the program each 
week, known as “above-the-line costs,” and (2) program pro- 
duction and (studio and technical) facilities costs, known as 
“below-the-line costs.” 

The direct above-the-line creative costs for “CLIMAX!” aver- 
age $26,065 weekly which is paid out in the form of salaries to 
59 people who may be categorized as creative talent. Those 59 
people, who prepare, rehearse and present each program, devote 
an average of 2,454 hours to each week’s program, which may 
be broken down as follows: 


personnel man-hours 


PT, «a6 #4) 4 o- 0. ee Se! eo ee 60 
ek Ek 6m te. 8. eee eelbee 100 
PEED gp Fae 6 +s th tee te Seca te eee 216 
pee eer ees wee oS Ps PP ar 98 
SCAG Fie N.aS 8esliGs and waa etic. ? 
Writers (script adaptation) . . . ... ++. « 240 
TR gt bee tee Sia te ee 36 


Pe ND .. 5 6 ee ene © 6 woe 4 
ts ee ee og ee Be ee ie a ee 1,700 


2,454 


plus i 


The direct below-the-line costs for production and facilities 
average a total of $19,451 a week, including salaries to 263 
additional people who spend an average of 2,105 man-hours 


providing the physical elements necessary for each program. 
The number of personnel and the man-hours which they devote 


to each program break down as follows: 


1The original script or story may be in the form of a book, or a play, or a magazine story, 
or a script specially prepared for television. The number of hours, days, or even years 
which went into the preparation of the original story cannot, of course, be normally 
estimated. 
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personnel man-hours 

Pan + +. + & +. as < ele 24 
Cost Control . . e PEL LL) Sg eQlog 26 
Network aetna teielinn sl {mtlavn che van ie 6 
Scenery Design. . . . i. Se en 
Scenery Construction and Painting . sree eee “fe 39 
Case iassiw lt ltt tl lt we [Str oe 
Wardrobe Handling ob eS he ee 
FR IAN? Scene lenmam «Caress and we 
TeeehGis? 60 Gi) dL atid Rieg a. cdaitw wisowd 
Ee Sen he a ee Re ee eo Se 
6 2.6. 0 hE ORS iad a Awan’ e 
Technicians 

Supervisors 

Cameramen, Boom Geenatane, Dolly 

Operators, Audio & Video Control . 
Maintenance . 

Audio Engineer . ‘ 
Scheduling and Administration ‘ 
Music Recording Equipment . 
Sound Effects 
Lighting Supervision . 
Makeup . 
Graphic Arts 
Stage Managers . 
Ushers — 
Building Maintenance . 
Telecine . ‘ 
Film Production 
Master Control 
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Thus it will be seen that, each week, a total of 322 people, 
devoting more than 4,559 man-hours, work directly in the crea- 


tion of each “CLIMAX!” program.’ 


1A typical CBS Television half-hour dramatic program is the product of 1,374 man-hours, 
involving 154 people exclusive of the services of such Departments as Sales, Advertising, 
Press Information and Traffic. Even for such an apparently simple program series as 
“(Douglas Edwards with the News,”’ in which normally only one person appears on camera, 
a total of 829 people is involved (14 program staff, 37 administrative staff, 147 newsfilm 
staff, 16 studio staff, and 615 foreign and domestic camera correspondents )—exclusive of the 
facilities and services of the Operations, Engineering, Reference and other Departments of 
CBS Television. Similarly, the coverage of the 1952 political conventions involved over a 
year of planning and preparation, and, for the 118 hours and 11 minutes of actual conven- 
tion broadcasting, 41,750 man-hours were required. 
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It will be noted from the foregoing that although the Chrysler 
Corporation pays $43,287 per week for program charges for 
“CLIMAX!,” the actual amounts expended by CBS Television 
directly for the program total $52,009—$8,722 in excess of the 
amount paid by the sponsor. See Chart VIII. 

It is in this sense that “CLIMAX!” is not typical; the amount 
by which the program costs exceed program payments by the 
sponsor are abnormally large. CBS Television does attempt to 
attain full reimbursement for its program expenses. But some 


loss to CBS Television in programming is not unusual; the loss is 


the price which the network pays in order to develop and main- 


tain a strong over-all program schedule for the public, for the 
affiliates and for the advertisers. 

In 1955, the loss for commercially sponsored programs alone 
was in excess of $7.1 million without any allocation of general 
overhead such as selling and administrative expense. In addi- 
tion, CBS Television spent over $10.5 million for sustaining 
entertainment and public affairs programs for which it received 
no revenues. It is estimated by CBS accountants that an addi- 
tional $4.5 million in overhead expenses is attributable to pro- 
gram production. In total, sustaining programs and the loss on 
the sale of commercial programs cost more than $22 million 
in 1955. 

(2) Time revenues and expenditures for “CLIMAX!” The gross 
time charges, comprising the total of the hourly rates of the CBS 
Television affiliates carrying “CLIMAX!,” has been shown to 
be $93,720 each week. In order, however, to encourage (1) 
the advertiser’s use of the maximum number of stations and 
(2) week-to-week continuity in advertiser sponsorship by mak- 
ing it more economic for advertisers to support major program- 
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CHART VIII 


DISTRIBUTION OF GROSS PROGRAM REVENUE 
FROM “CLIMAX!” 
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ming throughout the year, the CBS Television Network provides 
for discounts designed for those purposes. In the case of 
“CLIMAX!” these discounts total $23,175. Thus, net time 
charges to Chrysler are reduced to $70,545. 

From this latter amount, in turn, the advertising agency 
commission of 15 per cent is deducted—totaling, in the case of 
“CLIMAX!,” $10,582—the customary commission which is paid 
by the network to Chrysler’s advertising agency.’ 

After deducting the discounts and the 15 per cent agency 
commission, therefore, there remains to the CBS Television 
Network $59,963 as revenue accruing from the time charges 
for the 164 stations over which “CLIMAX!” is broadcast. But 
the network incurs another major category of expenses directly 
attributable to the program—the costs of physically bringing 
the program to each of the affiliates which carries it. These 
costs of distribution include a share of the network’s payments 
to AT&T, estimated to be $6,056, which represents the approxi- 
mate cost for use of AT&T transmission lines allocated to the 


program. The network also pays approximately $1,259 each 


week for television recordings (TVR’s) for stations which 
wish to carry the program on a delayed basis or which are not 
interconnected by regular AT&T facilities.’ 

Thus of the total gross time charges of $93,720 for 
“CLIMAX!,” there remain after these several deductions and 
expenditures $52,648. See Chart IX. 


1The advertising agency performs a great many services to its client, the sponsor, in con- 
nection with the program. These services include actual preparation and payment for the 
commercials, research, merchandising, public relations and many other important functions. 
It is the understanding of CBS that although advertising agencies receive 15 per cent, as 
noted in the text, their net after expenditures for all the services approximates only one and 
one-half per cent or two per cent. 


%In the case of “CLIMAX!,” 15 interconnected stations carry the program on a delayed 
basis and an additional 20 stations are not interconnected. 
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(3) Division of time charge revenues with affiliates. This 
$52,648 amount is further substantially reduced by the net- 
work payment to the affiliates for the station broadcast hours 
which they devote to “CLIMAX!” The payments to those stations 
each week total $26,185." 

It is of first importance to note that the affiliation contracts 
normally provide for payment to the stations of a percentage 
of the gross time charges to the advertiser.” As has been shown, 
this gross amount is not in fact received by the network; rather 
it is reduced by several direct major deductions and expendi- 
tures totaling $41,072 or about 43.8 per cent of the total. 
Hence, as is illustrated by Chart IX, the total of $26,185 paid 
by the network to the stations for their broadcast time for 
“CLIMAX!,” is almost equal to the $26,463° which is retained 
by the CBS Television Network after all the deductions, pay- 
ments and charges which have been described. Before taking 
into account the $8,722 deficit incurred by the network in the 


production of the program, there is an almost exact equality in 


the amounts shared between network and stations. 

In evaluating the division of revenues between stations and 
the network the functions of each must be examined. 
(4) Station functions in connection with network programs. 
For the $26,185 which is paid by the network to the CBS Tele- 
vision affiliates for their broadcast of “CLIMAX!,” the station 
provides the use of its transmitter and the most valued com- 


modity which the station has to offer—its time. In providing 


1Exclusive of $940 deducted for BMI and ASCAP payments. 


2CBS Owned stations are paid in exactly the same manner and on the same basis as the 
typical primary affiliate. 


3Exclusive of $620 deducted for BMI and ASCAP payments. 
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its transmitter and time, the station must, of course, attribute 
to that hour a proportionate share of its investment and of the 
costs of its over-all operations. Since “CLIMAX!” is produced 
for the station, sold to the advertiser by the network,’ carried 
to the station by AT&T or by television recordings prepared 
and paid for by tie network, the actual out-of-pocket expenses 
of the station attributable to its programming are normally 
minimal.’? And, in turn, the personnel of the station are thus 
freed to create local programming, to sell the station’s own (or 
outside produced) non-network programs to national spot and 
local advertisers and to do all the things necessary for successful 
local operation. As a result of the network program, as has 
been shown on pp. 13 to 17 of this memorandum, the stations 
benefit triply: (i) the share of the revenues, (ii) the saving of 
costs which would be incurred if the station were required to 
program that period itself, and (iii) the increased circulation 
which enables the station to charge substantial rates and to 
attract national spot and local advertising revenues directly 
to it. 

(5) Network services maintained out of advertiser revenues. 
As has been shown, the net residue to the CBS Television Net- 


work accruing from the gross charges of $137,007 to Chrysler 
for the 8:30 to 9:30 PM (E.S.T.) period on Thursdays, is only 
$17,741. See Chart X. This residue varies from program to pro- 


gram and in a number of cases is not subject to so large a reduc- 


1[In some instances, a network advertiser may order an additional station at least partially 
through the sales efforts of the station itself, whose representative may go directly to the 
advertiser’s agency to persuade it to add the station to the line-up. These activities, supple- 
mentary to the network’s own efforts to sell the station, do involve special expenses to the 
Station attributable to the network program. 

2Although AT&T costs are normally assumed by the network, there are cases in which 
Stations assume incremental expense. 


48 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


5151 


CHART X 
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tion for loss in respect of direct program charges. Nevertheless, 
except for the program deficit, this amount of residue and its 
relationship to the gross charges approximates the magnitude 
of net revenues to the network for nighttime hours. 

It is out of this (and similar) net residue that the CBS Tele- 

vision Network must pay for the network staff and facilities,’ 
and for all the functions and services described on pp. 12 to 17, 
and 19 to 32 which it must render. Out of this residue, the net- 
work must maintain its organization and its over-all program- 
ming schedule, including all its sustaining and public service 
programs (see pp. 22 and 23 of this memorandum). 
C. REVENUES AND PROFITS. The preceding pages of this 
memorandum have summarized the organization and physical 
facilities which a network must maintain, as well as some of the 
services and functions which the network performs. All of these, 
as has been noted, must be supported out of the net revenues 
from sale of time to advertisers.” 

The network organization is large and complex. It must be 
maintained in order to provide the highest quality programs 
possible, integrated into a balanced over-all weekly schedule 
of entertainment and information. Such a schedule requires 
an organization of the best creative personnel obtainable—ex- 


ecutive and talent, writers and performers. Also there are enor- 


mous risks which must be taken through entering into the long 


1As was noted on pp. 41 to 43 of this memorandum, only some staff and facilities expenses 
are paid for out of the program charges. The unreimbursed portion of these expenses must 
be paid for out of the residue of the time charges. Still another unreimbursed expense arises 
when non-sponsored (sustaining) programs are broadcast. The residue of time charges is 
the only source for covering staff, facilities and other expenses attributable to sustaining 
programs. 

*Revenues from program production charges are excluded, but as noted on p. 43, total pro- 
gram charges, even if limited to sponsored programs, result in a net over-ali loss which 
must also be met from time revenues. 
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term contracts and expensive commitments necessary to attract 
creative skills. 

Not all risks crystallize in success, as they did in the case 
of “CLIMAX!” Some of the projects in which tens of thou- 
sands or hundreds of thousands of dollars are invested have 
to be abandoned; programs in which the network has made 
large investments in energy and dollars sometimes have failed 
even to get on the air.’ 

Inherent in the complexity of the network business, in the 
enormous costs of maintaining an organization and an over-all 
program schedule, and in a network’s multiple obligations to 
the public, to its affiliates and to its advertiser-customers, is 
the phenomenon which marks the economic nature of the busi- 
ness of networking: The phenomenon of the delicate balance 
and the violent swing. 

Unlike most businesses, a decline in network business involves 
a double liability to a network. If a shoe factory’s sales are re- 
duced, the factory can reduce production and thus reduce costs. 
Its chief loss, when sales are reduced, is loss of revenue, which 
is normally offset in some substantial degree by reduced oper- 
ating costs. But in networking there is usually no such offset- 
ting factor. 

For when a network loses time sales, it not only loses the 
revenues; in addition, its costs are vastly increased as it con- 
tinues its network service. [ts program service to its affiliates 
cannot, in general, expand and contract in direct proportion to 


advertisers’ time purchases but must continue at the same pace 


1In 1955, CBS Television spent a total of one million dollars on the development of pro- 
grams and program ideas which never saw the light of day. 
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regardless of whether time and program revenues are forth- 
coming. Thus, even though a time sale is lost, a network must, 
as a rule, maintain its program service to its affiliates— maintain 
it at a high qualitative level—if an over-all effective network 
program schedule on behalf of its affiliates and other adver- 
tisers is to be continued.’ 

Hence the network, when it loses a time sale, not only loses 
the revenue but incurs the costs involved in broadcasting the 
unsponsored program which must take its place. 

Thus it is that failure to sell one hour between 7:30 and 
10:30 PM each night for a year (whether because of refusal 
of stations to clear time or for any other reason) would result 
in an enormous swing in a network’s profit and loss figures. 
The net revenues (net time charges less station payments) that 
would be lost from the failure to sell one nighttime hour each 
broadcasting day throughout 1955 would have been $13 mil- 
lion. In addition, the expenses to provide sustaining programs 
of comparable quality for the period would have been increased 
by some $13 million to $15 million. The possible swing, there- 
fore, for one Class A hour each day for one year is in excess of 
$26 million. 

Despite the risks and the complexity of the business and 
despite the inherent hazards, television networking has, in gen- 
eral, been profitable. According to public FCC figures’ for the 
year 1954 (the latest figures available), the profit before taxes 
of the four then existing networks as a percentage of broadcast 


1For the importance to an advertiser of an over-all effective program schedule, see pp. 83 
to 85 of this memorandum. 


2“Broadcast Revenues, Expenses and Income (Before Income Tax) of Radio and Television 
Broadcast Services 1954.” 
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revenue’ was 2.3 per cent.” These profit percentages for the net- 
works are in sharp contrast to those for stations. As shown in 
Chart XI, 377 independently owned stations included in the 
FCC figures show a profit, before taxes, of 18.8 per cent of sales. 
It is to be noted that these 377 stations include all independently 
owned stations’—including non-affiliated stations, new stations 
and UHF stations. If only independently owned pre-freeze sta- 
tions are taken into account, FCC figures show that the per- 
centage of profits before taxes to revenues for such stations 
would approach 34 per cent. 

This relationship between the respective profits of stations on 
the one hand, and networks on the other, is confirmed by other 
figures which were released by the FCC for the year 1954. These 
figures show that the average net return, before Federal income 
taxes, on total revenues (after commissions) of three stations 
operating in Philadelphia was 33 per cent; of three stations op- 
erating in Detroit, 46 per cent; of three stations operating in 


Milwaukee, 43 per cent; of two stations operating in Boston, 52 


per cent; and of four stations operating in St. Louis, 46 per cent. 


Still further confirmation of the relative profits of stations 
and networks is drawn from data concerning the 1954 revenues 


and income of two station operators not engaged in network- 


1Broadcast revenue is defined as net revenue after deductions for (1) discounts, (2) 
agency commissions, and (3) station payments, plus the incidental broadcast revenues 
from sale of programs and charges for production costs. 


*This percentage for network profits is depressed since it would appear that DuMont and 
American Broadcasting Company both lost money in 1954. It is estimated that if these 
two networks were excluded for the year, the percentage of profits before taxes would be 
about nine per cent. In the same year, the profits after taxes of the CBS Television Net- 
work, were 4.6 per cent of net sales. 


Excluding only 17 stations with less than $25,000 in time sales. 
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CHART XI 


1954 NETWORK AND STATION PROFIT 
AS PER CENT OF BROADCAST REVENUE, FROM FCC 
PUBLISHED RELEASE OF DECEMBER 2, 1955 
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ing.’ The operators are Storer Broadcasting Company, a li- 


censee of seven television and seven radio stations, and Gross 
Telecasting, Inc., a licensee of one television and one radio 
station, at Lansing, Michigan. These data are: 


total TV total AM income before 
revenues revenues taxes return 


Storer $13,391,027 $4,345,504 $7,105,103 40% 
Gross 1,973,031 268,558 1,320,464 60% 


It is estimated by CBS that in 1954 the total net profits of the 
seven largest CBS Television affiliates (exclusive of the stations 
owned by CBS) exceeded the net profit of the CBS Television 
Network. In 1955, when the CBS Television Network profits 
were greater, it is estimated that nevertheless the total net 
profits of between 12 to 14 of its largest affiliates exceeded the 
total net profits of the network. 


1These data were made public in 1955 in connection with offerings by the two companies 
of their securities. 
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PART IV: The External Economics of Network 
Television as an Advertising Medium 


INTRODUCTION. In the foregoing sections, this memorandum 
has dealt with the dimensions of television and has described 
the CBS Television Network and the functions and services 
which it performs for the public, for its affiliated stations and 
for advertisers (Part IL). In Part III, the network’s operations 
and internal economics —in terms of revenues, expenditures and 
profits—in the focus of a particular program have been analysed. 

In this Part IV, the memorandum will examine a different 
facet of network economics: the economics arising out of the 
relationships between network broadcasting and the advertisers. 
This part will deal with the two major factors that must be taken 
into account competitively in creating a nationwide television 
network which satisfies the requirements of national adver- 
tisers: first, in order to perform a complete and satisfactory 
service to its affiliates, to the public and to the advertiser, 
a network must carefully devise the most efficient possible 
nationwide combination of stations at the lowest possible cost 
to the advertiser. Second, it is equally imperative as a matter 
of network economics that the network provide to that efficient 
aggregate of stations an effective over-all schedule of programs 


in order that the advertiser can be furnished the circulation 
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which he seeks at the times in the broadcast schedule when he 
seeks it. 

A. NETWORK TELEVISION’S COMPETITIVE POSITION AS A 
NATIONAL ADVERTISING MEDIUM: THE FACTOR OF COST 
PER THOUSAND AND ITS RELATION TO CIRCULATION. 
Since advertising support is the life blood of the American 
system of broadcasting, it is a condition precedent to providing 
programs for the public as well as providing programs and 
revenue for affiliated stations that a television network produce 
sound economic values for advertisers. 

(1) Identity and scope of competing media. The economic 
values must be sound not only on an absolute basis in order to 
attract the most possible advertisers, but they must be sound 
on a relative basis because network television is in direct com- 
petition with other national media. The CBS Television Net- 


work must compete for national advertisers’ dollars not only 


with the other television networks, but with national spot tele- 


vision advertising and with newspapers, magazines, radio, direct 
mail, trade publications, outdoor advertising and such miscel- 
laneous forms of advertising as car cards and match boxes. And, 
as is shown in Chart XII, the entire broadcasting share of na- 
tional advertisers’ budget —the share accruing to (1) network 
television, (2) network radio, (3) national spot television,’ and 
(4) national spot radio—amounts to less than 20 per cent of 
the total national advertising expenditures. Thus less than one 
out of every five dollars spent by national advertisers is spent 


on the broadcasting media. 


1It may be noted, however, than in an important sense, national spot television advertising 
is complementary to, and built on, network television: A strong network schedule increases 
circulation and attracts spot revenues. See pp. 14 to 16 of this memorandum. 
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CHART XII 


NATIONAL ADVERTISING EXPENDITURES 
BY MEDIA, 1955 
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It is the factor of competition with other national advertis- 
ing media which is a major touchstone of network economics. 
The competition between media is intense and direct. For ex- 
ample, an organization of newspapers recently announced its 
intention to launch a “frontal assault” on television to attempt 
to disprove that it is an effective and economical advertising 
medium.’ Such competition is an added reason why there must 
be a constant and persistent effort by television networks to keep 
absolute, as well as relative, costs at a minimum. It is no secret 
that some advertisers have left network television for other 
media in the past few years because of cost considerations. 

Of course, neither stations nor the public can be served with- 
out the revenues from national advertisers. Hence any factor 
which adversely affects the economic value of television for 
the advertiser almost inevitably results in less money for the 
medium. And this, in turn, normally means more restricted 
programming in terms of both quantity and quality. 

Necessarily, therefore, in organizing its network of stations 


and in creating its programming structure, a network must strive 


to provide a medium which has the maximum possible eco- 


nomic value for advertisers. 

(2) Basic factors influencing advertisers’ choice of media; the 
factor of cost per thousand. When an advertiser decides between 
spending his money for a program to be broadcast on the 
CBS Television Network, or for a television program on an- 
other network, or for another medium altogether, probably the 


most important factor which influences his decision is which 


'The New York Times, January 25, 1956. 
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medium (or program) will produce the greatest sales per dollar 


spent. Or putting it another way, the advertiser’s question is 
which medium costs least per unit of sales produced. This de- 


pends on three factors: the cost’ of the medium, the number 


of homes reached by the medium, and the “impact” of the 
medium (i.e. the effectiveness of the medium in producing sales 
in the homes reached). In order to determine whether the cost 
is justified, the advertiser must relate the cost to the number 
of homes reached by the program and to the “impact” of the 
program. 

Before a program goes on the air, there is no way an adver- 
tiser can be certain of how many homes the program will reach. 
However, the number of homes the program will reach obvi- 
ously depends to a large extent on the potential audience of the 
program —the number of television families living in the areas 
served by the CBS Television affiliates which the advertiser 
orders. The number of such families served by each of those 
affiliates is commonly referred to as the station’s “circulation.” 
A station’s time rate, divided by its circulation (in terms of 
thousands of families), gives its cost per thousand circulation— 
a figure which is television’s counterpart of a newspaper’s or 
magazine’s cost per thousand circulation and is used generally 
in the advertising field to compare the circulation costs of dif- 
ferent advertising media. 

After an advertiser’s program has been produced and broad- 
cast, he is able to estimate cost per thousand in terms of homes 


which actually tune to his program. 


1The cost of a network television program to an advertiser consists, as has been shown 
in Part III, of (1) the aggregate of the time rates charged by each affiliate ordered by the 
advertiser and cleared by the network, less discounts, and (2) the program charges. 
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The usual method of estimating homes actually reached by 
a program (as contrasted to circulation of the stations carrying 


the program) is by conducting national sample surveys. Since 
these surveys are much too expensive for an individual or com- 
pany to perform solely for its own information, the surveys are 
made by organizations known as “rating services” and the re- 
sults are made available to multiple subscribers. 

Measuring “impact” or sales produced per home reached is 
much less precise than measuring the number of homes reached 
by a program. Sometimes it is intuitively evaluated by the ad- 
vertiser. However, just as the format of a magazine and the 
position and attractiveness of the advertisement carrying the 
sponsor’s message determine impact in a magazine or news- 
paper, so also do the nature of the television network of sta- 
tions, the particular program he sponsors, the attractiveness of 
the commercial he presents and the quality of the programs 
adjacent to his determine the impact of the sponsor’s television 
program. Homes reached by the program plus the impact of 
the program when related to the cost of the program will gen- 
erally determine whether an advertiser will use television or 
another medium. 

Since cost per thousand circulation for a television program 
(or any medium) is so important in determining cost per sale 
produced by the program, it is for most advertisers a major 
factor’ in determining whether to use the program as an ad- 
vertising medium. 

One of the precepts of advertising economics is that (1) high 
sihi tune Canes ie advertiser may be interested in advertising for prestige purposes or to 


deliver a message to a special audience. In such cases, cost per thousand (or even cost per 
sale) becomes less important. 
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circulation with (2) high dollar rates yields (3) low cost per 
thousand, while (1) low circulation with (2) low dollar rates 
yields (3) higher cost per thousand. This phenomenon stems 
from the fact that the rate of a broadcasting station, a news- 
paper or a magazine does not increase directly with the circula- 
tion increase, but instead tapers off in a less sharply ascending 
curve. This is a matter of economic necessity: There are basic 
costs (plant, equipment, operations and the like) which a sta- 


tion, newspaper or magazine must incur, no matter-how small 


its circulation; hence, the rate of media in small markets must 


be relatively high in order to cover these basic costs. Costs do 
not rise proportionately, however, to increased circulation; 
hence, added circulation comes in at a lower proportionate cost. 
Accordingly, a broadcasting station or a newspaper with 1/50th 
of the circulation of a New York City station or newspaper will 
have a rate greater than two per cent of the New York rate. 
Therefore, the cost per thousand of the medium with the smaller 
circulation is higher. 

The factor of high circulation/low cost per thousand is illus- 
trated by the actual rates and costs per thousand shown in Charts 
XIII, XIV and XV. As Chart XIII shows, the New York Daily 
News has a circulation of 2,136,928 and its rate per line is 
$3.47; in contrast, the circulation of the Watertown Times 
(Watertown, New York) is 42,042 and its rate per line is only 
22¢. Yet the cost per thousand of the News for a thousand line 
ad is only $1.62, while the cost per thousand of the Watertown 
Times is $5.23—almost three-and-one-half times as high. 

Chart XIV illustrates how the same factor of low cost per 
thousand with high circulation operates where multiple small 
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CHART XIII 


RELATIONSHIP OF NEWSPAPER CIRCULATION 
AND RATES TO COST PER THOUSAND (1) 


2,136,928 


New York Daily News 
Watertown Times 
New York Daily News 
Watertown Times 
New York Daily News 


S) 
nN 





a 


circulation rate per line CPM circulation 
(1000 lines) 





5166 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


CHART XIV 


RELATIONSHIP OF NEWSPAPER CIRCULATION 
AND RATES TO COST PER THOUSAND (II) 
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units of circulation are aggregated to achieve a large circula- 
tion. It is possible in New York City for an advertiser to reach 
a circulation of about 1.6 million people in two ways. First, the 
advertiser can place his advertising solely in the New York Daily 
News yielding, as has been shown, a circulation of over two 
million at a cost per thousand for a thousand line ad of $1.62. 
Alternatively, the advertiser can select 26 different New York 
dailies with a circulation of about 1.6 million.’ The cost per 
thousand of these 26 New York dailies, even though the circula- 
tion still falls almost one-half million below the circulation of 
the New York Daily News, would be $6.20—almost four times 
the cost per thousand of the News. 

Nor is this phenomenon peculiar to print media. Chart 
XV shows how it similarly operates in respect of television. 
A Philadelphia television station with a circulation of 1,630,000 
families and a Class A rate of $3,100 per hour yields a cost per 
thousand of $1.90. In contrast, the 36 smallest CBS Television 
affiliates’? with an aggregate circulation almost the same as the 
circulation of the Philadelphia station have a total rate of 
$7,175 and, thus, yield a cost per thousand of $4.39 — almost 
two-and-one-half times the cost per thousand of the Philadel- 


phia station, although the circulation is virtually the same. 
B. THE ADVERTISER ECONOMICS OF AFFILIATIONS. The 


immediately preceding discussion concerning the factor of cost 
per thousand and its effects bears directly upon the question of 
a network’s affiliation determinations. For, in order to attract 


advertisers to network television, and to maintain network tele- 


1To minimize duplication, standard daily newspapers have been excluded from the group 
of 26 and, instead, such dailies as J] Progresso, The Wall Street Journal, The Staats-Zeitung 
and nine Westchester dailies have been included among the 26. 


*Exclusive of Extended Market Plan affiliates. See pp. 78 to 80 of this memorandum. 
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CHART XV 


RELATIONSHIP OF TELEVISION CIRCULATION 
AND RATES TO COST PER THOUSAND 
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vision’s competitive position with other national media, the 
objective of maximum circulation at the lowest possible cost 
per thousand must be a primary consideration in devising the 
structure of a network of affiliates. 

A second factor, closely related to the cost per thousand 
factor, is “duplication,” which, in broadcasting, means the over- 
lapping of signals in the same area by different affiliates. Affili- 
ates normally must be selected by a network so that there is the 
minimum possible duplication.’ (For a full description of the 
criteria and procedures followed by CBS Television in its affili- 
ation determinations, see Appendix C, of this memorandum. ) 

The problem of duplication is accentuated in the field of net- 
work broadcasting. In printed media, an advertisement in two 
morning papers in the same city or in LIFE and The Saturday 
Evening Post might well involve substantial readership duplica- 
tion, as many of the same readers read both papers or both 
magazines. But this duplication would not necessarily be waste- 
ful because the reader can read the papers or magazines suc- 
cessively and, hence added values may be gained from the 
multiple impressions on the duplicated reader. In contrast, there 
is an element of exclusivity in respect of the television viewer: 


While watching one program from one station, the viewer ob- 


viously cannot watch the same program from another station. 


And having watched a program on one station, he cannot later 


turn to the other station to see the program which it had been 


tThe major exception to this rule of minimum duplication involves neighboring major 
markets such as Washington, D.C. and Baltimore, and Providence and Boston. Even though 
these two pairs of cities involve very substantial duplication, experience has shown that 
a8 a matter of advertiser preference, each must normally be covered from within. Sce 
Appendix C, pp. XV, XX and XXI, XXIV and XXXII. The importance of the market and 
advertisers’ beliefs with reference to the need for local support of his product in such larger 
cities sometimes outweigh cost consideration relating to duplication. The exceptions are rare. 
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5170 


broadcasting at the time he was watching the first station. In 






this sense, there is no factor of successive multiple impressions 







in broadcasting which would offset duplication.’ 


For these reasons, an advertiser will not ordinarily pay twice 






for the same unit of circulation because the audience will not be 


proportionately enlarged and each viewer can only look once 






at any given time. As a matter of advertiser economics, there- 


fore, a network’s task in forming its network of affiliates is some- 







thing like putting together a jigsaw puzzle: It must choose its 


affiliates insofar as possible in a pattern so that each contributes 






the maximum additional unduplicated service. It was because 
of duplication that, for example, CBS Television found it neces- 
sary to refuse to affiliate with KOVR, a VHF station operating 
in Stockton, California. As is shown in Chart XVI, KOVR’s 
location is such that the CBS Television affiliates in San Fran- 









cisco, Sacramento, Fresno and Chico virtually duplicate the 
circulation of KOVR. Because KOVR could add no new circu- 
lation to the CBS Television Network, and because of the 


nature of the market of Stockton itself, a regular affiliation was 







determined to be clearly uneconomic.? 







1Moreover, the audience for a single program broadcast in the same area simultaneously 
over two stations would not normally assure twice as large an audience as if it were 
broadcast over only one station; rather the tendency would be merely to divide the normal 
audience for the program between the two stations. 

2It should be noted, however, that lack of affiliation does not necessarily exclude a station 
from network programs. It has long been the practice of the CBS Television Network to 
make a sponsored program available, at the sponsor’s request, to a non-affiliate in a com- 
munity where the regular CBS Television affiliate has not cleared time for the program. For 
example, in Washington, D. C., WTOP-TV, a CBS Television primary affiliate, has not 
cleared for the sponsored network programs during the period 4 to 5 PM. These programs, 
accordingly, are carried on WTTG in Washington, which is not affiliated with CBS Tele- 
vision. In addition, CBS Television has recently adopted a plan of making its commercial 
programs available to non-affiliates in cities different from those in which a CBS Television 
affiliate is located, if (1) the sponsor requests that the program be carried on the non-affili- 
ate and (2) the non-affiliate (a) accepts a rate based upon the incremental circulation that 
it contributes to the CBS Television Network and (b) pays the actual out-of-pocket costs, if 
any, of getting the program to it. Under that policy, during the week ending April 7, 1956, 
12 non-affiliated stations carried a total of 240 hours of sponsored CBS Television Network 


programs. 
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Chart XVII illustrates the economics of affiliating in order to 
fill in gaps in coverage. For purposes of illustration, the question 
of affiliating with WEHT, a UHF station in Henderson, Ken- 
tucky, or WIT VW, a VHF station in Evansville, Indiana, is used. 
As shown in the chart, the CBS Television Network has existing 
affiliates in Louisville and Nashville, as well as in Terre Haute, 
Indiana, and Cape Girardeau, Missouri. The coverage of these 
affiliates, however, includes only part of the areas covered by 
the Henderson-Evansville stations. In the remainder of the 
areas covered by the Henderson-Evansville stations, no CBS 
Television signal would be available in the absence of a Hen- 
derson-Evansville affiliate. As shown on Chart XVIL, ‘if CBS 
Television were to affiliate with WT VW, the VHF station, 14.1 
per cent (or 35,200 homes) of that station’s coverage would 
be duplicated by the CBS Television Louisville affiliate; 9.2 
per cent (22,800 homes) would be duplicated by the Nash- 
ville affiliate; 11.7 per cent (29,200 homes) would be dupli- 
cated by the Terre Haute affiliate; 4.5 per cent (11,100 homes) 
would be duplicated by the Cape Girardeau affiliate and an 
additional 2.0 per cent (5,100 homes) would be duplicated 
by the combined coverage of the Louisville and Nashville affili- 
ates. Thus, only 58.5 per cent (145,600 homes) of WIT'VW’s 
coverage would be unduplicated. 

In contrast, as shown on Chart XVII, WEHT, the UHF 
station, minimizes this duplication. Falling within the WEHT 
coverage area are 22,900 homes (14.5 per cent of the WEHT 
coverage area) already covered by the Louisville affiliate and 
11,100 (7.1 per cent of the WEHT coverage area) covered by 
the Nashville affiliate. But, in the case of WEHT, there are 
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CBS TELEVISION NETWORK SERVICE TO 36 STATIONS, 
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123,500 unduplicated homes, or 78.4 per cent of the WEHT 
coverage area in contrast with only 58.5 per cent unduplicated 
by WT VW. Since the cost per thousand of the unduplicated cir- 
culation of WEHT was, therefore, lower than the cost per thou- 
sand of the unduplicated circulation for WI VW, CBS Tele- 
vision affiliated with WEHT, the UHF station, in order more 
efficiently to fill in the gap in coverage. 

As noted, the second major reason for affiliating with stations 
in smaller markets is to extend service into areas which would 
not otherwise be served by CBS Television Network programs. 
Pursuant to that policy, the CBS Television Network has affili- 
ated with 36 television stations, each of which covers less than 
40,000 television families. See Chart XVIII. The smallest of 
these is KHAD-TV, Laredo, Texas with a March 1, 1956 cir- 
culation of only 3,700 television homes. 

By adhering to the basic principles underlying advertiser 
economics, the CBS Television Network has, in fact, succeeded 
in providing nationwide service, reaching all but two per cent 
of the television homes and at the same time keeping cost per 
thousand at a reasonable level. See Chart XIX. The general 
tendency over the years has been in the direction of lower cost 
per thousand despite the fact that the total rates of time for all 
stations has increased and total circulation has also increased.’ 


It is important to note that an affiliation is not, in any event, 


1Subsequent to the lifting of the freeze there have been two conflicting factors in operation 
affecting cost per thousand. Tending toward a lower cost per thousand on the one hand has 
been the growth of set ownership in individual markets. As noted above, as circulation in- 
creases, since rates do not increase proportionately, the result is a lower cost per thousand. 
Operating counter to this factor, however, has been the factor that many new stations 
are located in the smallest markets and, hence, entail a higher cost per thousand. Prior to 
the end of the freeze only the first factor was at work, which accounts for the sharp decline 
of cost per thousand through 1953. After 1953, both factors were at work simultaneously 
and tended to equalize each other and, hence, there was a leveling off of cost per thousand. 
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a guaranty of success.’ Except for affiliates in the Basic Re- 


quired Group (see pp. 127 to 130), the advertiser may pick any 
(or none) of the CBS Television affiliates. Before an affiliation 
can ripen into sponsored programming, there remains the prob- 
lem of persuading the advertiser to order the station. As Chart 
XX shows, during December 1955, for example, 41 CBS Tele- 
vision affiliates carried 12 or less hours of CBS Television Net- 
work commercial programs each week; 21 carried from 13 to 
24 hours; 38 carried from 25 to 36 hours; 22 carried from 37 
to 48 hours; and 52 carried from 49 to 60 hours.” 

Not only the affiliate, but also the network suffers when an 
advertiser fails to order the affiliate. The network’s revenues 
derive from the sale of time of the affiliates and its revenues 
increase as more stations are ordered. Conversely, the network 
receives no revenues for an affiliate which is not ordered. Never- 
theless, the network provides the affiliate with non-sponsored 
programs; it normally pays for the AT&T lines to the affiliate 
as well as the other expenses of serving the affiliate.’ There are 
cases where the advertisers order an affiliate so seldom that 
an actual loss to the network, attributable to the station, is 
involved. During 1955, for example, the actual costs attribut- 
able to 48 of the stations with which the network did busi- 
ness exceeded the revenues attributable to those stations by 


more than $640,000. Nevertheless, many of these stations are 


1See testimony of Frank Stanton, President, Columbia Broadcasting System, Inc., before 
Senate Subcommittee No. 2 on Communications, Committee on Interstate and Foreign 
Commerce, June 18, 1954. 

2Conversely, stations not affiliated with any network may well prosper. For example, 
KTVW-TV, a VHF station operating without a network affiliation in the four-station 
Tacoma-Seattle market, had billings in excess of $50,000 a month in June 1955, and was 
operating profitably. Similarly, the net television sales of KTTV in Los Angeles totaled 
$7,473,759 in 1955, an increase of almost 33 per cent over the prior year, while its net 
income rose 76 per cent to $396,886. 


8For a description of these expenses, see footnote 2, p. 82 of this memorandum. 
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CHART XX 


DISTRIBUTION OF CBS TELEVISION AFFILIATES 
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retained by the network in the hope that advertisers can be 
persuaded to order them and that, as they carry more network 
programs, their circulation will increase and the stations will 
ultimately be able to pay their way. 

It is, accordingly, of primary importance both to the network 
and to the affiliates that advertisers be persuaded as vigorously 
as possible to order the maximum number of stations. The 
CBS Television Network has met with some success on this 
score. The average number of stations carrying network day- 
time programs has increased over the last year from 72 to 83, 
while the average number of stations carrying nighttime net- 
work programs has increased from 87 to 121. 

In addition, the CBS Television Network has attempted, 
within the framework of basic advertising economics, to extend 
network program service to that segment of the public which 
is served by smaller affiliates. The two plans which have been 
developed—the Extended Market Plan and the Extended Pro- 
gram Service Plan—illustrate some of the potentialities, as well 
as the limitations, of increasing service to stations and the pub- 
lic without violating the basic economics of television net- 
working. 

(1) The Extended Market Plan (EMP). After a year of plan- 
ning, the CBS Television Network instituted its EMP in 
December 1954. It was devised to meet the problems which 
were involved in encouraging advertisers to use the stations 
in the smaller markets. Because, as noted, there are actual 
out-of-pocket operating expenses for AT&T lines and for the 
other functions which a network must perform in servicing 


stations,’ a minimum volume of orders for a station is neces- 
1See footnote 2, p. 82. 
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sary to avoid network losses attributable to the station. Based 
on experience, CBS Television had found that stations with 
a gross hourly nighttime rate of less than $150 usually result 
in a net operating loss for the network, since the network’s 
share of any lesser rate normally does not permit service to such 
an affiliate at a profit to the network. Hence the minimum net- 
work rate for any station had been fixed at that figure. As a 
result of this rule, markets served by stations which had lower 
rates were not provided with CBS Television Network service 
or, alternatively, if the station did maintain a rate of $150 where 
its circulation did not warrant it, advertiser orders for such 
stations were sparse. In either event, the public served by such 
stations in smaller markets was deprived of network programs, 
and the stations received neither programming nor revenues— 
both of particular importance to the smaller stations. 

The EMP cut through this dilemma by abandoning the rule 
of the $150 minimum rate. By agreement with the stations, 
lower rates—in some cases as low as $50—related to their actual 
circulations were established. To induce the advertiser to use the 
stations in sufficient volume to cover the network’s out-of- 
pocket expenses, and to provide the stations with revenues and 
programs, a special network sales unit was assigned to work 
exclusively on obtaining orders for EMP stations. In addition, 
the network provided special discounts, in addition to the regu- 
lar discounts, to an advertiser ordering EMP stations.’ It is to 


be noted that those discounts do not reduce the revenues to 


1Advertisers using EMP stations are allowed an extra discount of five per cent for ordering 
five to nine such stations, seven and one-half per cent for ordering ten to 14 stations, ten 
per cent for ordering 15 to 19 stations and 15 per cent for orders of 20 or more stations. 
Thus, the total discounts for EMP can be as high as 36.25 per cent. 
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the station. Since the station’s percentage is based on gross 
rate before reduction for discounts (see p. 47), the entire 
cost of the discounts is borne by the network. 

As a result, from the date when the EMP was instituted to 
March 1, 1956, the number of regular CBS Television adver- 
tisers using the plan had increased from 30 to 47, and the 
number of EMP stations on the air in the United States had 
increased from 13 to 25' (seven of which are UHF stations). 
In approximately one year, television receiver ownership in the 
markets covered by these stations had increased from 143,000 
to 464,800. Because of the increase in circulation, 12 EMP 
stations were able to increase their network rates by an average 
of 49 per cent. Yet in spite of those rate increases, the cost per 
thousand dropped from $5.52 to $4.00 and the average net- 
work payment to each EMP station is about $860 a month.” 
And, of course, the additional network programs thus made 
available to these stations also attracted additional revenues 
from national spot and local spot advertisers (see pp. 14 to 16). 
(2) The Extended Program Service Plan (EPS). This plan de- 
vised by the CBS Television Network and instituted in April 
1955, was designed to extend program service to the smaller 
markets. It represents an attempt to encourage the distribution 
of sponsored programs to affiliates which are not ordered by 
advertisers. In accordance with that plan CBS Television offers 
commercial programs to many of its regular affiliates which are 
not ordered by advertisers. Although the stations receiving EPS 
programs cannot carry the commercial messages and are not 


1An additional EMP station is in Alaska. 


2For the week ending April 7, 1956, the gross time billing for all programs carried on 
Extended Market Plan stations was $19,029.15. 
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permitted to insert substitute commercials into the programs, 
they are able to sell spot announcements both before and after 
the programs. CBS Television thus provides those stations with 
the drawing power of network programs and the corresponding 
assurance of selling adjacencies locally or to national spot ad- 
vertisers. Additionally, the stations do not have to program 
locally to fill the time. The public, of course, benefits from the 
plan by the increased availability of high-quality programs. The 
plan has been partially successful: In March 1956, 40 CBS 
Television Network affiliates received one or more of 21 net- 
work commercial programs totaling 383 station quarter-hours 
per week. 

Its limited success is illustrative of the necessity of adapting 
affiliation practices and program service to advertiser econom- 
ics. In order for a program to qualify for inclusion under EPS, 
permission must be obtained from a number of different 
sources, each of which has a legitimate interest in the program. 
Thus, for example, it is necessary to obtain permission from the 
advertiser who is paying for the program. It is hardly to his 
interest to permit the program, with commercials deleted, to be 
carried on a station whose circulation significantly duplicates 
the circulation for which the advertiser pays. To require the 
advertiser to permit the program to be carried without com- 
mercials on a duplicating station would be to require him to 
compete with himself, thus giving some portion of the viewers 
a choice of seeing the program—for which he pays— without his 
commercials or with his commercials. Understandably, some 
advertisers have been reluctant to permit inclusion of their 
programs on a station which duplicates the coverage of a sta- 
tion for which he pays. 
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Similarly, the rights of the program producer and talent, as 
well as the syndication rights, if any, must be taken into account. 
Where a filmed program is involved, for example, the owner 
of the program may be reluctant to permit it to be carried in 
unordered markets free and thus diminish the possibility of 
future sale to stations in those markets." 

However, even if clearances are obtained from the advertiser, 
producer and talent, sometimes a station does not avail itself 
of a program furnished under EPS, because the station has 
already sold the time to a local or national spot advertiser. In 
March 1956, 27 stations did not accept 526 quarter-hours 
of programs a week made available to them under EPS. 

Despite these limitations, EMP and EPS indicate what can 
be accomplished within the framework of the whole complex 
of economic relationships and interests involved in broadcast- 
ing; these plans also delimit the areas in which progress can 


be made within that framework.’ 


1Where all the program rights, however, reside in CBS Television or the syndication rights 
belong to CBS Television Film Sales, Inc., consent for inclusion of the program in EPS 
is granted. 


2Considerations such as those described in the text establish the basic difficulties of accept- 
ing the suggestion, which has from time to time been advanced, that in order to provide 
stations with network programming on the broadest possible basis, networks should affiliate 
with them and make them available to advertisers free, as a bonus. While providing affiliates 
to advertisers on a free basis would indeed solve the problem of cost per thousand to the 
advertiser, it must be noted that network revenues come from the network's share of the 
advertiser’s payment for the station. If the rate for a station is zero, the network’s revenue 
when the station carries a network commercial program is also zero. Yet, servicing the sta- 
tion is in the aggregate costly to the network. CBS Television Network studies have shown 
that the network direct out-of-pocket expenses of servicing stations in smaller markets 
approximate $90 a week without assigning to the station any portion of the indirect selling, 
programming and administrative costs involved. To that must also be added the network’s 
payment of AT&T charges. Those charges can be illustrated by taking the case of a small 
station 100 miles from the nearest service point. It may be assumed, as is customary, that 
the station does not qualify for full time use of the cable and that it is used only two hours 
a week. Even on so limited a basis, the cost which must be borne by the network is $230 a 
week for the intercity relays, plus an additional $170 a week for the minimum connection 
charge and local loop. Of course, for a “‘free’’ affiliate, the AT&T costs would be vastly 
increased since the lines would be in almost constant use. It is readily apparent, therefore, 
that the concept of free stations is not, in general, economically feasible. The EPS, which 
is an attempt to avoid those difficulties, is sounder—both in theory and in practice. 
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C. ADVERTISER ECONOMICS OF A SOUND PROGRAM 
SCHEDULE. In the preceding portions of this Part IV, the 
memorandum has dealt with the exacting problem of devising 
an efficient network of stations so that network television can 
be a sound economic value to advertisers and competitive with 
other media. In addition to providing an efficient aggregate of 
network stations, it is necessary, in order to furnish the adver- 
tiser with maximum network values, to provide an effective 
composition of the over-all weekly network schedule. It is the 
network’s special obligation, both to the public and to adver- 


tisers, to provide: (1) a suitable number of popular programs 


RN SS RATA YE oR seen 


well balanced as to type between information and entertainment 
both for purposes of variety and in order to serve the public 
interest, and (2) assuming that strong and balanced programs 
are provided, a schedule in which these programs are placed in 
such reference to each other as to maximize their over-all appeal. 

Those objectives are important not only to the stations and 
to the public; they are also important to advertisers. Both the 
over-all schedule and the program which precedes and which 
follows the time period which an advertiser has under considera- 
tion are important to him, for he knows that audiences are 
built up and retained through an appropriate flow in sequence 
of programming. 


The phenomenon of audience flow has been presented nega- 
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tively before this Committee. Audience flow does not mean, 
however, that a poor program has a larger audience than it 
deserves because it follows a popular program. Rather, it 


means that a program is not deprived of the audience it deserves 
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CHART XXI 


SHARE OF AUDIENCE FOR “STAGE 7” 
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by following a poor program. People will not watch a poor 
program no matter how much they like the program that pre- 
ceded it. However, when two or more good programs are pre- 
sented at the same hour over different stations in the same area, 
a large part of the audience of one station may never know that 


a good program is on the other station if their attention has 


SOPRA EOTRMI OS 


already been attracted to the first station by a preceding pro- 


gram on that station, which they enjoyed watching. The im- 


2 nan cae a 


pe RENE 2 2% 


portance of program sequence is illustrated by Chart XXI which 
shows the effects upon the program “Stage 7” when the pro- 
gram which preceded it was changed from one which received 
only fair audience acceptance to one which received wide audi- 
ence acceptance. “Stage 7” had only 32.1 per cent of the audi- 
ence when it was preceded by “The Fred Waring Show” with 
a 32.8 per cent share of audience. When “The Fred Waring 
Show” was replaced with “General Electric Theater” which 
attracted 54.6 per cent of the audience, the audience for “Stage 
7” increased to 45.1 per cent, a 40 per cent increase. 

The phenomenon of audience flow may also be illustrated 
by the effect of reversing the order of two adjacent programs, 
as in the case of “Navy Log” and “The Phil Silvers Show.” When 
“Navy Log” was presented first, between 8:00 and 8:30 PM 





on Tuesdays, it attracted 28.1 per cent of the audience, and 
“The Phil Silvers Show” which was broadcast between 8:30 
and 9:00 PM on Tuesdays, attracted 26.2 per cent of the 
audience. When the order of the two programs was reversed, 
“The Phil Silvers Show” attracted 40.4 per cent of the audience, 
an increase of 44 per cent, and “Navy Log” attracted 31.3 per 


cent of the audience, an 11 per cent increase. 
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PART V: The Charges Against the Networks 
and Proposals for Change 


The preceding parts of this memorandum have sought to de- 
scribe the dimensions of television, and the nature, functions 
and economics of television networking. It is in that entire con- 
text that the several charges which have been leveled at the net- 
works and the several proposals which have been advanced will 
be examined seriatim. 

A. THE CHARGE THAT THE NETWORKS RECEIVE A DISPRO- 
PORTIONATE AMOUNT OF TELEVISION NETWORK REVE- 
NUES. The facts described (Part III1) concerning the eco- 
nomics of networking and the distribution of revenues between 
stations and the network readily establish that networks do not 
receive a disproportionate amount of television revenues. In 
fact, as has been shown, the station profits in terms of percentage 
of return on total broadcasting revenues (i.e., sales) far exceed 
network profits in percentage of return, despite the sharply 
contrasting functions of networks and stations’ and the relative 
risks which each takes. In order for a network to perform its 


functions at all, it must maintain a large organization and ex- 


1See pp. 47 to 50 for a description of the contrast between the functions of a network and 
the functions of a station in respect of network programs. See also p. 47 for an analysis of 
the division of network revenues between affiliated stations and the network. 
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tensive facilities. Necessarily, therefore, the very nature of a net- 
work’s functions is such that its revenues are large; but for the 
same reason, its expenses are also proportionately large. 


In the circumstances, a comparison of the total revenues of 


the stations and the total revenues of the network would appear 


to be wholly irrelevant. If the inquiry is a proper one at all, it 
must take into account the contrasting functions; and the basis 
of comparison must be the relative percentage of profits in their 
relation to revenues. On that basis, there is clearly no dispro- 
portion in favor of the network. 

Not only are the functions and services of a network, and 
hence its expenses, vastly different from those of stations, but 
so are the risks inherently different. 

In network operations, there are double risks and double 
liabilities (pp. 50 to 52). The loss of a sponsor for a program 
period entails not only the loss of revenues but an additional 
heavy burden of uncompensated expense in providing a program 
service to the stations on a sustaining basis. The stations’ opera- 
tions do not normally entail a like risk. While it is true that a 
station loses its share of the revenues when a network program 
loses its sponsorship, the station still has the opportunity of sell- 
ing the time period to a national spot or local advertiser. And 
failing that, it receives the network sustaining program at no cost 
to it for programming that period. In contrast, the network must 
bear the full expense of the sustaining program. 

Thus, the facts seem clearly to establish that the charge that 
networks receive a disproportionate amount of television broad- 
casting revenues stems from a pervasive misunderstanding of 


the basic facts of network functions and economics. 
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B. THE CHARGE THAT NETWORKS INSIST ON THE USE OF 
NETWORK PRODUCED PROGRAMS. The charge that the CBS 
Television Network discourages, or discriminates against, non- 
network produced programs by making valuable time periods 
available only to network produced programs is mistaken. 
CBS Television follows no such policy; there is no such dis- 
couragement or discrimination.' 

No evidence of a program tie-in has been adduced before 
this Committee and none can be for there is none. Indeed, the 
facts refute the charge: as is shown on Chart XXII, during the 
week ending April 7, 1956, 7234 hours of sponsored programs 
were broadcast by the CBS Television Network. A total of 36% 
of those hours, or 50.2 per cent, were occupied by programs 
created and produced entirely by 38 outside producers with 


whom CBS Television has no direct connection, and an addi- 


'There is one category of programs which CBS Television insists be produced under its own 
supervision and control: As a matter of policy, and in order to maintain direct responsibility 
in the public interest, the CBS Television and Radio Networks have always maintained the 
production, supervision and control over all its news and public affairs programs. This pol- 

icy is based on the belief that only in this way can the network fulfill its responsibilities of i 
maintaining its standards of objectivity and over-all balance among significant viewpoints on 
public issues. 

In addition, there are two types of programs which may be said to be tied, to a greater 
or lesser degree, by CBS Television to particular time periods: (1) multiple sponsorship pro- 
grams; and (2) “anchor’’ programs. Multiple sponsorship programs are represented by 
“Good Morning with Will Rogers, Jr.,"" “Captain Kangaroo” and ‘“‘Arthur Godfrey Time.” 
The nature of these programs and the sales patterns involved are such that after one or 
more sponsors have agreed to purchase a participation or sponsor one of the several seg- 
ments, the time obviously cannot be sold to another sponsor for a different program. In 
this sense, so long as the programs remain in their time period, one of the sponsors or a 
potential sponsor cannot, as a practical matter, substitute a different program during the 
time period. 

“‘Anchor”’ programs include the following: On Sundays, ‘“The Jack Benny Show,"’ and 
“The Ed Sullivan Show”; on Mondays, “‘Arthur Godfrey's Talent Scouts,” “I Love Lucy” 
and “Studio One’’; on Tuesdays, ‘“‘The Phil Silvers Show,” ‘“‘The Red Skelton Show” and 
“The $64,000 Question”; on Thursdays, ‘“‘Climax!'’; on Fridays, “The Line-Up,” and on 
Saturdays, “‘The Jackie Gleason Show.” These programs are the anchors for the night's 
schedule; they become anchor programs through proven popularity. Normally, since the 
schedule is built around them, the CBS Television Network would be reluctant to sell the 
time periods which they occupy for programs of a different nature. If, however, their ; 
strength and popularity should decrease, or if some other programs of clear merit were 
proposed, the list of anchor programs might well change. It may be noted in any event 
that a program qualifies as an anchor program on its merits and irrespective of its source: 
four of the 11 programs listed in this footnote as anchor programs are not CBS Television- 
produced. 
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tional 19% hours, or 27.1 per cent, were occupied by programs 
produced by eight companies or individuals in association with 
CBS Television. That total of 72%4 hours was comprised of 74 
different programs or program series, only 17 of which were 
wholly produced by the network. Of the remaining 57 pro- 
grams or program series, 47 were wholly produced by outside 
producers and ten were produced by outside producers in asso- 
ciation with CBS Television.' 

An analysis of programs on the CBS Television Network 
produced by outside sources in whole or in part over the last 
three years reveals a significant increase in the number of hours 
of programs produced solely by outside sources and by outside 
sources in association with CBS Television, while, despite an 
increase in the total hours of network programming, the hours 


of programs produced by CBS Television alone has decreased: 


a ee 


sponsored broadcast hours per week 


April 1954 April 1956 
| hours percent hours percent 
i Produced by outside sources . . . 27% 466 36% 50.2 
Produced by outside sources 
and CBS Television’. . . . . . 8% 145 19% 27.1 
Produced by CBS Television . . . 22% 38.9 16% 22.7 
OS ee nd bie ade ee “ae Ru. ee ee 72% 100.0 


However, acomparison of the numbers and hours of programs 
produced by CBS Television and outside sources does not alone 
reveal the full story of the opportunity of outside producers to 
; have their programs broadcast over the network. An analysis of 


the amounts paid by advertisers for commercial programs 


1In addition, there were 13 sustaining programs and program series occupying 1342 hours. 
Of those sustaining programs, CBS Television produced 11 which occupied 1242 hours. Of 
the 28 programs produced by CBS Television alone, 11 were news and public affairs pro- 
grams which, under CBS Television policy, must be produced under its supervision and 
control. See p. 88, footnote 1. 
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broadcast on the CBS Television Network during 1955 reveals, 
as is shown in Chart XXII, advertisers paid out almost twice as 
much for programs produced wholly by outside producers as 
they did for programs produced by CBS Television and pro- 
grams produced by CBS Television in association with inde- 
pendent producers. It is estimated that during an average week 
advertisers paid $1,170,000 for programs produced wholly by 
outside sources, $520,000 for programs produced by CBS Tele- 
vision alone and $130,000 for programs produced by CBS 
Television in association with independent producers. For 
the year 1955, it is estimated that $61,000,000 was paid for 
programs produced wholly by outside sources, $27,000,000 
for programs produced by CBS Television alone and 
$7,000,000 for programs produced by outside producers in 
association with CBS Television.’ 

An examination of the sources of programs broadcast on the 
CBS Television Network during Class A commercial time’ over 


the past three years reveals that, proportionately, independent 


producers of programs have an even greater and increasing 


outlet on the CBS Television Network at night: 


Class A sponsored broadcast hours per week 
April 1954 April 1956 
hours percent hours per cent 


Produced by outside sources . . 914 38.0 16 57.7 


Produced by outside sources 
and CBS Television . . .. . 2" 10.0 2"”% 9.0 


Produced by CBS Television. . . 13 52.0 9% 33.3 
eis us pice Cie Bee oe 25 100.0 27% 100.0 


1The amounts for CBS Television productions and CBS Television productions in associa- 
tion with outsiders were arrived at by taking four sample weeks (in the months of February, 
May, August and November 1955) and converting them to an annual basis. Cost of outside 
produced programs was based on estimates appearing in Television Magazine Data Book— 
1956. All amounts include agency commissions. 

26 PM to 11 PM, Monday through Saturday, and 5 PM to 11 PM on Sunday. 
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CHART XXIl 







PRODUCTION SOURCES, 
CBS TELEVISION COMMERCIAL PROGRAMS 


hours programs cost to clients 
per week per week per week 


produced by 
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$520,000 





produced by 
outside sources 
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source: 
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Further evidence of the fact that there is no policy or practice 


on the part of CBS Television to discriminate in favor of pro- 
grams it produces over those produced by outside sources is 
the history of changes in network programs since 1951. There 
have been 171 program replacements since 1951—106 night- 
time programs and 65 daytime programs. Of the 65 daytime 
programs which were replaced, 23 were outside produced. In 
replacing these programs exactly the same number of outside 
produced programs was used. Of the 106 nighttime programs 
replaced since 1951, 52 of those programs replaced were pro- 
duced by outside sources, but 62 of the replacing programs 
were produced by outside sources. In other words, there has 
been a net gain of ten outside produced programs and a net loss 
of ten CBS Television produced programs in the network’s 
nighttime schedule as a result of program replacements. Surely 
this does not lend support to the charge that CBS Television is 
systematically replacing outside produced programs with CBS 
Television produced programs. 

Demonstrably, therefore, the CBS Television Network does 
not exclude independent program packages from its program 
schedule. Indeed, any such policy of exclusion and discrimina- 
tion would be suicidal because it would weaken, if not destroy, 
the asset on which a network stands or falls—the quality of its 
programming. Precisely for that reason, the policy of the CBS 
Television Network has always been, and will continue to be, to 
schedule the right program in the right place regardless of its 
source. Pursuant to that policy, the CBS Television Network 
has replaced programs produced by it with programs produced 


outside, and has given precedence to outside programs over 
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network-produced programs, in which it has invested heavily in 
money and manpower.’ 

Not only do the facts show that CBS Television does not in- 
sist on advertisers using CBS Television produced programs in 
order to buy time on the network, but the charge becomes 

. frivolous when one considers that CBS Television lost $7.1 
million on commercially sponsored programs alone in 1955, 
without any allocation of general overhead expenses. It can be 
easily understood that incurring such a loss is not the voluntary 
choice of a domineering businessman engaged in restrictive 
practices. Rather it is the natural result of trying to serve the 

. public, the affiliates and the advertisers in the best manner pos- 

sible even though such a result eats heavily into over-all profits. 

In the final analysis, it would seem that the charge that the 
CBS Television Network insists on using its own programs by 
making prime time available only if the advertiser uses a CBS 
Television produced program is in reality an attack designed 
to prevent networks from engaging at ail in creating and pro- 
ducing programs. 

If a network is to fulfill its responsibility to its affiliates and 
to the public, it must, however, engage in program production. 
Only in this way can there be assurance of day-in, day-out, and 
week-in, week-out high quality programs. The network cannot 
perform its functions in this area if it must stand and wait for 
programs from outsiders who do not have the same continuous 


relationship which the network has to the broadcasting indus- 


1Recent examples of CBS Television produced programs which were replaced by programs 
produced by outside sources include: “‘Honestly Celeste,” “Jane Froman Show,” “Life with 
Father,” ‘‘Meet Millie,” “‘My Favorite Husband,”’ ““My Friend Irma” and “The Johnny 
Carson Show.” In addition, a number of CBS Television produced programs were rejected 
by the sponsor in favor of ‘“‘Name that Tune,” an outside package. All of these programs 
involved time periods between 7:30 and 10:30 PM (E.S.T.). 
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try, to stations and to the viewing public. It must play some 
greater role in programming than merely reviewing whatever 
outsiders should happen to offer—and even then having only 
a veto power limited by the fact that not enough quality product 
may be available. Indeed, those basic facts have long since 
been emphasized by the Federal Communications Commission 
itself which, in “Public Service Responsibility of Broadcast 
Licensees” March 1946, p. 13, criticized networks for not 
engaging in program creation and production and hence failing 
to exercise their programming responsibilities. The FCC stated: 
“Experience has shown that in general advertisers prefer to 
sponsor programs of news and entertainment. There are ex- 
ceptions; but they do not alter the fact that if decisions today 
were left solely or predominantly to advertisers, news and enter- 
tainment would occupy substantially all of the time. The con- 
cept of a well-rounded structure can obviously not be main- 
tained if the decision is left wholly or preponderantly in the 
hands of advertisers in search of a market, each concerned with 
his particular half hour, rather than in the hands of stations and 
networks responsible under the statute for over-all program 
balance in the public interest. 

“A device by which some networks and stations are seeking 
to prevent program imbalance is the ‘package’ program, selected, 
written, casted and produced by the network or station itself, 
and sold to the advertiser as a ready-built package, with the time 
specified by the station or network. In order to get a particular 


period of time, the advertiser must take the package program 


which occupies that period. This practice, still far from general, 


appears to be a step in the direction of returning control of pro- 


fee 
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grams to those licensed to operate in the public interest...” 





Thus, it will be seen that this charge is directed at the net- 





works’ performing precisely the function which the FCC has 





criticized the networks for failing to exercise and which it con- 





tended they ought to exercise in the public interest. 
C. THE CHARGE THAT THE NETWORKS HAVE A MONOPOLY. 
The charge that the networks, or CBS and NBC, constitute 






monopolies is reckless and insubstantial. Its legal aspects are 





discussed in full in the legal memorandum submitted to this 





Committee simultaneously herewith. This memorandum deals 





with the factual aspects of the charge. 





The facts establish that no monopoly exists in any ordinary 





meaning of the word. As has been shown (pp. 57 to 59), many 





other national advertising media are in competition with net- 





work television. Network television has only a 9.8 per cent share 





of the national advertising dollar. The CBS Television Division 





—the Network and the four CBS Owned stations—receive only 





3.2 per cent of the national advertising dollar and about 20 per 





cent of the television advertising dollar. 





Even if the total business of only television networks is taken 





into account, no monopoly exists. It is obviously true that all 





the television networks do all the network business. But it is a 





travesty of common sense so to define monopolies. Few facts in 






the television industry are clearer than the intense competition 






1See to the same effect The New York Times, Sunday, April 8, 1956, Section 2, p. 13: “If net- 
work control is materially crippled the advertising world for all practical purposes will be 
taking over TV; frankly, this could easily constitute a far greater danger than the short- 
comings of the status quo. A sponsor normally is interested only in his own show, not with 
the general balance of a programming structure. He intuitively leans to the more popular 
type of show and does not generally think in terms of television’s over-all well-being. ... 
The plain fact is that many of the principal cultural advances in television —the ninety- 
minute plays, the documentaries and the coverage of such happenings as the Army- 
McCarthy hearings—have stemmed from the incentive of the networks, often against the 
opposition of advertisers and individual stations.” 
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which exists between and among the networks. Each is engaged 


in trying to take audience, programs, talent, advertisers and 


affiliates from the other. Indeed, the networks are frequently 


criticized for being overcompetitive by placing attractive pro- 
grams opposite each other so as to make the viewer's choice 
difficult. But this intense competition has benefited the public 
in terms of the programs and services they have received.’ 

The facts establish that no network has a monopoly of the 
television network business. The gross billings of the CBS Tele- 
vision Network during 1955 totaled 46.5 per cent of the total 
network billings; of NBC 40.2 per cent; and of ABC 12.6 per 
cent. The CBS Television Network share of television network 
billings falls far short of monopoly. 

Indeed, the entire history of the growth of networks and of 
national advertising expenditures in network television is wholly 
inconsistent with the normal indicia of monopoly—i.e., a smaller 
and smaller share to those behind the leader. In the television 
network field, perhaps the outstanding phenomenon of recent 
years has been the growth of ABC. Like CBS and NBC, ABC 
started from scratch in 1948, but it soon fell behind because of 
lack of capital to invest in the necessary amount of facilities, 
organization, talent and programs. In 1953, ABC merged with 
the United Paramount Theatres and as a result new capital was 
available. It has made substantial investments in facilities, pro- 
grams and talent commitments since 1953 and its billings rose 
from $21 million in 1953 to $34 million in 1954 and to $51 
million in 1955, while according to trade reports its current 


billings for 1956 are at the rate of $76 million a year. 


1The factor of “exclusive” viewing, noted on pp. 67 and 68, intensifies the competition 
among networks. Since a viewer can look at only one program at a time and normally 
several are broadcast simultaneously, the competition necessarily must be intense. 
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Growth such as this requires the flat rejection of the charge 
of a network monopoly and squeezing out the smaller network 
competitors. 

The growth of the television networks reflects nothing more 
than the results of intense and vigorous competition. During 
the first quarter of 1949—the infancy of television networks— 
the gross billings of NBC were about $1 million, of CBS Tele- 
vision $431,000, of ABC $51,000 and of DuMont $200,000. 
The billings of NBC, alone, exceeded the combined total bill- 
ings of the other three networks. For the third quarter of 1950, 
the gross billings of NBC were $4.3 million, of CBS Television 
$1.6 million and ABC $0.9 million.’ Thereafter, the gross bill- 
ings of NBC and CBS Television rose rapidly, although CBS 
Television did not pass NBC and attain the lead which it still 
has today until the first quarter of 1954.’ 

Those increases were the result of planning, of courageous 
investment in creative programming and physical facilities and 
of intensive selling efforts. As has been noted, CBS, alone, 
invested $53.1 million in television networking before 1953 
when it first made profits in its network operations. 

It is true that the very nature of the network business, with its 


requirements of enormous effort and investment, makes the 


establishment of new networks difficult. But it is not impossible.’ 








'DuMont’s gross billings were not reported. 
2CBS Television led NBC in the third quarter of 1953 but dropped behind during the fourth 
quarter of 1953. 


*It is probable that as a matter of economics there is a finite limit on the potential number 
of networks. That is in part because of the relatively limited number of stations, but the 
limit also arises from the factor of exclusive viewing as previously noted. Inevitably there 
must come a point where, if a substantially increased number of networks of equal strength 
and equal programming attractiveness are assumed, the audience will be so fragmentized 
that the actual circulation for each network will fall below the point at which the advertisers 
will find it economical to support it. It is not, of course, contended that that point has been 
reached. 
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Under FCC regulations, no station is, or may be, closed to 
other networks even where the station may be a primary affiliate 
which grants option time to the network with which it is affili- 
ated. The FCC regulations provide that option time is not effec- 
tive against programs of competing networks and all three net- 
works have programs which are carried by primary affiliates 
of the others. 

The touchstone is strong programming. For example, ABC’s 
“Disneyland” has crossed network affiliation lines; even when 
the program was first broadcast, 60 CBS Television affiliates, 
including ten primary affiliates, carried the program. On Febru- 
ary 11, 1956, 79 CBS Television affiliates carried “Disney- 
land,” including 65 CBS Television primary affiliates. 

An additional network, therefore, is not restricted to new 
stations which are unable to obtain a primary affiliation with 
one of the existing networks. If a new network’s programming 
is strong, it will have a market even among stations primarily 
affiliated with another network, and if its over-all programming 
schedule should prove to be consistently better and more attrac- 


tive than the programming of the existing networks, there is 


no question but that stations would readily change their affilia- 


tion in order to obtain the best schedule. 

In sum, the charge of monopoly falls before the actual facts. 
If construed only as an attack on size, it may be factually cor- 
rect but it is otherwise insignificant. As this memorandum 
has established, the very nature of the functions of a nation- 
wide network necessitates substantial investments and commit- 
ments, extensive facilities and a large staff. This necessarily 


entails a unit of considerable size. So long as networks continue 
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to perform network functions, there can be no such thing as a 


small nationwide network. Mere size, however, certainly where 





so shaped by the inherent requirements of the business, is no 





justification for penalty or elimination. For, as stated by the 





radio-television editor of The New York Times (Sunday, April 


8, 1956, Section 2, p. 13): “It should not be entirely forgotten 






... that their ‘bigness’ also has been responsible for much of the 


best in TV.” 
D. THE CHARGE THAT NETWORKS CHANNEL A DISPRO- 
PORTIONATE SHARE OF TELEVISION REVENUES INTO STA- 
TIONS IN LARGE MARKETS AND IGNORE STATIONS IN 


SMALL MARKETS. Related to the charge of monopoly is the 















charge’ that networks tend to channel a disproportionate share 





of television revenues to stations in larger markets and to ignore 





small markets. That charge is inaccurate; the facts, indeed, are 





to the contrary, for networks are of particular importance and 





assistance to the stations in the smaller markets. 






In support of this charge, it is contended* that all the tele- 
vision stations located in 12 cities whose population rank 






ranges from first to thirty-second, received 50.9 per cent of the 






net income (before Federal taxes) of the entire industry during 






1The New York Times article also stated: “If the price of economic independence for all 
TV stations is the sort of half-hour films that now dominate the programming efforts of non- 
network outlets, it would seem a fair guess that a good many viewers would scream for a 
return of ‘bigness’ in the TV business.” 

Similarly, in an article in the New York Post, April 11, 1956 (p. 76), the radio- 
television editor of that newspaper stated: ‘‘No one will dispute that the networks are big 
... but without them we would never see most of the best programs broadcast. If the drive 
had not come through the networks, you would never have seen a ‘Peter Pan’ or a 
‘Richard III,’ almost none of the big 90-minute shows, no ‘See It Now,’ no ‘Adventure’ or 
NBC Opera Theater. Whatever their faults, the network men have a sense of public respon- 
sibility. Many sponsors feel responsible only to their stockholders....No, the fact is that 
at least until now the network influence with all its failings has been decidedly a good one 
for the viewer. We could not possibly have gotten most of the good things now on TV 
without it.” 


2See Progress Report Prepared for the Committee on Interstate and Foreign Commerce 
by Robert F. Jones, Special Counsel. 


sJones Progress Report, p. 17. 
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1953. This fact hardly establishes the accuracy of the charge, 
because those stations served, as of November 1, 1953, 51.7 
per cent of all the television families in the United States. Hence, 
the proportion of income which was cited bears an almost exact 
relationship to the proportion of the circulation which those 
stations represent. 

The more significant fact that is cited is that only 31.8 per cent 
of the revenues received by the entire television broadcasting 
industry went to the television stations in those 12 markets. 
That means that stations which served more than one-half of 
all the television families in the United States received less than 
one-third of all the television revenues. 

Normally it would be expected that a disproportionately 
large share of national advertising expenditures would be de- 
voted to major markets. For there are strong natural economic 
forces working to the advantage of stations in the larger mar- 
kets, since as has been shown (pp. 61 to 65), their rates are 
higher, but their cost per thousand are lower than those of sta- 
tions in smaller markets. It is networks, in fact, which tend to 
counteract the normal disproportionate flow of revenues to 
large markets and to divert a share, which would otherwise not 
be available, to stations in the smaller markets. Standing alone, 
because of their relatively small circulation and higher cost per 


thousand, the stations in the smaller markets tend to be ignored 


by the advertiser. For the administrative cost which an adver- 


tiser must incur to place a program or an advertisement directly 
on a small station on a station-by-station spot basis is generally 
just as large as the administrative cost involved for a larger 


station. Similarly, for every additional station bought on an 
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individual basis by the spot advertiser, additional program costs 


are usually incurred since independent program suppliers often 


sell programs on a per-station basis. Networking offsets these 
disadvantages of the smaller stations. A network advertiser can 
add the smaller stations as a by-product through a single net- 
work order, with no additional program or administrative costs. 

Thus, not only does the operation of television networks pro- 
vide, in normal course, benefits to smaller stations which they 
would not otherwise enjoy,’ but in addition the CBS Television 
Network has taken affirmative steps to adapt its sales and dis- 
tribution policies to accentuate those normal trends on behalf 
of small stations. The Extended Market Plan and the Extended 
Program Service Plan (pp. 78 to 82) were explicitly designed 
for those purposes. 

In addition to these plans, the CBS Television Network dis- 
count structure also provides positive stimulus encouraging 
advertisers to order small market stations. Its discounts depend 
on the number of stations ordered, and the per cent of discount 
increases as the number of stations ordered increases. This 
means that when an advertiser orders a large number of stations 
(including small market stations) he receives a larger discount 
on the more expensive, large market stations than he would if 
he did not order the small market stations.” 


Hence, psychologically and economically there are factors in 


1See pp. 27 and 30, of this memorandum, for a discussion of the adverse effects on stations 
in smaller markets which would occur if it were not for networks’ continuous use of AT&T 
facilities. As noted there, without networks to sustain the use of intercity facilities, the costs 
on an occasional basis would probably be so prohibitive that small market stations would 
be cut off from live programs—including the broadcast coverage of great national events 
which are now available to them. 


“It is even possible for an advertiser to add a few small stations to a line-up and to pay less 
for the larger line-up than he did for the smaller. 
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networking which work towards advertisers’ inclusion of small 


stations, while on an individual station-by-station basis, the 
smaller stations might be excluded. 

This has in fact been confirmed in practice by the pattern of 
purchases by national advertisers: As a general rule, a national 
advertiser, even though he may have nationwide distribution, 
purchases fewer stations on a national spot basis than he does 
on a network basis. A vivid example is provided by Philip 
Morris, which sponsored “I Love Lucy” on the CBS Television 
Network with a line-up of 152 stations. When it cancelled its 
sponsorship of the program and embarked upon a national spot 
advertising campaign, it ordered only the 50 top markets. 

The facts establish, therefore, that networks tend to pre- 
vent, rather than accentuate, a disproportionate flow of rev- 
enues to the larger markets. 

E. THE PROPOSAL TO PROHIBIT OPTION TIME.' Proposals 
have been advanced before this Committee to eliminate network 
option time. This memorandum addresses itself to the nature, 
functions and importance of option time and analyses the prem- 
ises on which the attack on option time is based. The question of 
whether option time violates the antitrust laws is discussed in a 
separate legal memorandum submitted herewith. 

(1) The nature, functions and importance of option time. Since 
there has been misunderstanding of the reach and operation of 
option time, its precise nature should be set out at the thresh- 


hold. The standard option time clause in CBS Television Net- 


The remaining portions of this memorandum are addressed to certain proposals on which 
thus far the chief attention of this Committee has been focused. Other suggestions have 
been, or subsequent to preparation of this memorandum, may be. brought forward. CBS 
necessarily has not addressed itself to all possible proposals and hence suggests to the 
Committee that. if additional issues arise more sharply, CBS be permitted to submit sup- 
piemental memoranda dealing with those issues if the situation warrants. 
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work affiliation agreements’ provides (see Appendix A, p. II): 

“(a) Station, as an independent contractor, will accept and 
broadcast all network sponsored programs offered and fur- 
nished to it by CBS Television during ‘network option time’ (as 
hereinafter defined); provided, however, that Station shall be 
under no obligation to accept or broadcast any such network 
sponsored program (i) on less than 56 days’ notice, or (ii) for 
broadcasting during a period in which Station is obligated by 
contract to broadcast a program of another network. Station 
may, of course, at its election, accept and broadcast network 
sponsored programs which CBS Television may offer within 
hours other than network option time. 

“(b) As used herein, the term ‘network option time’ shall 
mean the following hours: 

“(i) if Station is in the Eastern or Central Time Zone, Daily, 
including Sunday, 10:00 A.M. to 1:00 P.M., 2:00 P.M. to 5:00 
P.M. and 7:30 P.M. to 10:30 P.M. (expressed in New York 
time current on the date of broadcast); 

“(ii) if Station is in the Mountain or Pacific Time Zone, 
Daily, including Sunday, 10:00 A.M. to 1:00 P.M., 2:00 P.M. 
to 5:00 P.M. and 7:30 P.M. to 10:30 P.M. (expressed in local 
time of Station current on the date of broadcast). 

“Nothing herein shall be construed (i) with respect to net- 
work programs offered pursuant hereto, to prevent or hinder 
Station from rejecting or refusing network programs which 
Station reasonably believes to be unsatisfactory or unsuitable, or 


(ii) with respect to network programs so offered or already con- 


1As of February 10, 1956, the clause was included in contracts with 143 CBS Television 
affiliates. Seven other contracts had slight variations in the hours specified because of local 
problems. 


77632 O—57—pt. 2, v. 335 
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tracted for, (A) to prevent Station from rejecting or refusing 


any program which, in its opinion, is contrary to the public 
interest, or (B) from substituting a program of outstanding local 
or national importance. CBS Television may, also, substitute 
for one or more of the programs offered hereunder other pro- 
grams, sponsored or sustaining, of outstanding local or national 
importance, without any obligation to make any payment on 
account thereof (other than for the substitute program, if the 
substitute program is sponsored ). In the event of any such rejec- 
tion, refusal or substitution by either party, it will notify the 
other by private wire or telegram thereof as soon as practicable.” 

Thus it will be seen that option time is limited. It applies only 
to sponsored network programs during the hours specified. It is 
inapplicable as against programs of any other network. It may 
not be exercised on less than 56 days’ notice. Further, CBS 
Television has construed the option time provisions to be in- 
applicable to any program which occupies a period straddling 
option time and non-option time. Thus, for example, the periods 
between 10 and 11 PM (E.S.T.) on Mondays and Wednesdays, 
which are now occupied by hour-long programs, and the period 
once every four Saturdays occupied between 9:30 and 11 PM 
(E.S.T.) by an hour-and-a-half program, are not in any part 
subject to network option time. In fact, therefore, contrary to 
contentions that have been advanced to this Committee, option 
time, under the construction followed by CBS Television, is 
contracted rather than expanded when a single program in part 
covers option time and in part covers non-option time. 

Option time, in addition, is sharply limited so as to permit 


broad discretion by the station. As the option clause provides, 
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a station has the right to reject any network programs in option 


time in order to substitute other programs “of outstanding local 
or national importance.” But a station’s rights are much broader. 
It may aiso reject or refuse any network programs offered which 
the station “reasonably believes to be unsatisfactory or unsuit- 
able” or, even though the program has already been contracted 
for by the station, which the station believes “is contrary to the 
public interest.” Those provisions have been construed by CBS 
Television to permit wide discretion to the station to reject net- 
work programs which the station believes will not serve the local 
audience as fully as a non-network program which the station 
proposes to broadcast.’ 

The precise limits of the respective rights of the CBS Tele- 
vision Network and its affiliates under these provisions of the 
option time clauses have never been fully delineated, because in 
practice there has been no necessity for it. Rather, acceptance by 
stations of network programs has been based on the cooperation 
which is inherent in the basic partnership relation which exists 
between the network and its affiliates. There has been no rigid 
invocation of its option rights by the network, and affiliates’ 
schedules are studded with non-network programs in option 


time (pp. 120 and 121 of this memorandum). 


1As provided in the FCC rules, and as embodied in CBS Television Network affiliation 
agreements, the affiliate’s right to reject a network program during option time would seem 
to be greater when the network program is first offered to the affiliate; the right appears 
to be more restricted after the station has actually agreed to accept the network program. 
Even after acceptance by the station, however, the station has considerable latitude since 
its own “opinion” that the program “is contrary to the public interest” suffices to support 
rejection. In any event, it should be noted that if a station feels that it has not received 
enough information in advance concerning the nature of the program to be offered, a 
Station can preserve its broader right to reject, even after the program has begun; for if the 
Station believes that it cannot evaluate, on the basis of advance information supplied, 
whether a network program offered is “unsatisfactory or unsuitable,” it can condition its 
acceptance upon being satisfied after broadcasting the first programs of a series that it is 
Satisfactory and suitable for continued broadcast. 
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An illustration of the operation of the network-station rela- 
tionship in respect of option time is afforded by a recent example 
on station WTOP-TV, a CBS Television primary affiliate in 
Washington, D. C. and one of the four VHF stations in that city. 
The events were recently described by the radio-television editor 
of the Washington Daily News’ as follows: 

“The congressmen, currently up to their eyebrows in puzzle- 
ment as they try to unravel the mysteries of the TV industry at 
the current hearings on the Hill, should study how come 
WTOP-—9 is taking ‘Name that Tune’ away from WTTG—S. 
It would be as instructive as taking the back off a watch to see 
what makes it go. 

“The lawmakers would see: 

“That the networks and their member stations are NOT ruth- 
less monopolists trying to squeeze out independent stations. 

“On the other hand, when a station suffers a business setback, 
it will take advantage of its network membership to mend its 
affairs even tho at the expense of an independent in the same 
city. 

“IT’S CBS SHOW 

“ ‘Name that Tune,’ the quiz program offering a top prize 
of $25,000, is produced by CBS to which WTOP is affiliated. 
The show has been carried on WTTG this season because 
WTOP didn’t want it. 

“WTOP had ‘Amos ’N’ Andy’ with a local sponsor and 


wanted to keep it on. However, it arranged for WTTG to take 


‘Name that Tune,’ which was on at the same 7:30 p.m. Tuesday 


time. 


iMarch 29, 1956. 
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“Thus the network station not only didn’t try to keep a net- 
work show from a rival; rather it helped it get it. 

“But the sponsor of ‘Amos ’N’ Andy’ gave notice that it was 
dropping the syndicated film program. With spot thus due to 
be vacated, WTOP notified CBS that it needed network service, 
thus exercising its prior right to ‘Name that Tune.’ 

“SHIFTS APRIL 10 
“CBS gave the usual month’s notice to WTTG, and ‘Name 
that Tune’ starts April 10 on WTOP. 


“That the networks’ hold on members can be weak is shown 





by the fact that ‘Name that Tune’ is on what is called ‘network 





time,’ meaning those hours when members are supposed to 
carry the network’s show. 

“The soap opera serials, ‘Brighter Day,’ ‘Secret Storm’ and 
‘On Your Account’ from 4 p.m. to 5 p.m. are CBS shows and on 
network time. But they are shown by WT TG. WTOP prefers its 
own Pick Temple show. 
“NATURAL PROCESS 
“Its ability to take ‘Name that Tune’ when it needs it shows 


that WTOP is in a better competitive position than WTTG. 





That’s because CBS has prospered in a competitive business, 
while only fragments are left of the Dumont network which 
owns WTTG. 
“But there have been no deep-dyed plots, no bribery of gov- 


ernment officials as has been hinted in the Hill hearings.” 





Thus in operation, CBS Television Network option time is 
not a one-way street; rather, in practice, it is utilized and ad- 
justed for the benefit of both network and its affiliates. 


While option time is thus in fact administered flexibly, either 


107 





5210 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


it or some equivalent tool is the keystone of network operations. 

Without such a tool, networks cannot operate. Without some 

reasonable assurance of general clearance by stations, the effec- ; 

tiveness of the over-all, day-in, day-out, week-in and week-out 

network schedule would be eroded. ‘ 
It would take the defection of only a few key stations in major 

markets to deprive a network television advertiser of so sub- 

stantial a part of his circulation that the program would not 

continue and thus would be lost not only to the network but, 

far more important, to the vast majority of stations which need 

and want the program. It is the public, then, and the stations 

in the smaller markets which would suffer most acutely, if any 


major pattern of non-clearance developed.’ 





It cannot be stated with certainty that any such fatal erosion 
would occur overnight; indeed, that is improbable. But equally, 
there can be no certainty that over a period of time, such erosion 
would not occur. If it did, the blow to networking, with all that 
networking means in the way of major programs and the pro- 
grams which must be carried live, would be fatal. 


1The station clearance history of ‘‘The $64,000 Question” serves to illustrate the importance 
to the public, to affiliates and to the advertiser of station clearance. 

In order to make sponsorship of this program economically possible it had to be 
carried by a number of stations sufficiently large to insure a wide audience. The program 
might never have gone on the air if enough stations in important key markets had not 
agreed to accept it. 

On June 7, 1955, the CBS Television Sales Service Department had been able to 
secure time on 104 stations—enough to justify introduction of the program by the sponsor. 
After it became available to the public, and because there were enough clearances to 
justify its introduction, the program proved so popular that the number of stations carrying 
the program increased each month. On July 5, 139 stations carried it; on August 2, 145; 
on September 6, 147; on October 4, 158; on November 1, 161; and on December 6, 163. 

Thus, the public, the stations and the advertiser benefited. In November 1954, before 
the Tuesday 10 to 10:30 PM (E.S.T.) period on the CBS Television Network was occupied 
by “The $64,000 Question,” 43.3 per cent of U.S. television receivers were not in use. In 
November 1955, after ““The $64,000 Question” had occupied 10 to 10:30 PM (E.S.T.) 
for a few months, the sets not in use had been reduced by 18.4 per cent to 35.3 per cent. 

Were it not for the clearance results which were forthcoming, it is possible that a 
handful of stations in key markets could have deprived the public of a program which it 
enjoys and could also have deprived more than 150 stations of the program itself, and the 
revenues accruing to them from the program. 
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Particularly in a period, if it ever should occur, of a declining 
market, without option time or some equivalent there would be 
a real threat of destruction which would be difficult to contain. 
It is wholly possible that an entire schedule could be eroded by 
a pattern of non-clearance that would checkerboard across the 
schedule. It is hardly likely that key stations would pick the 
same programs and the same time periods for non-clearance. 
What would be more likely to occur is that some key stations 
would refuse to clear during one half-hour, another group of 
key stations might pick another half-hour and another still a 
different half-hour. If the stations were in enough large mar- 
kets, each network time period would then become unsalable 
to national advertisers. Obviously, no network could afford to 
program, with a quality schedule, so many time periods on a 
sustaining basis; as has been shown previously, the costs of high 
quality programming on a sustaining basis for one nighttime 
hour, seven days a week, would be between $13 million and $15 


million. The alternative would be to curtail network service 








and thus throw the burden of programming and large costs on 


the scores of smaller stations which had not refused to clear. 








These dangers are accentuated during a period of a softening 
of network business. Moreover, once a time period became sus- 
taining because of the loss of an advertiser, it would be difficult 
for the network to recapture the period, because in many in- 
stances key stations might well have sold it to national spot 


and or local advertisers.’ The station’s contracts for those pro- 






1It is one of the phenomena of the broadcasting business, illustrated by the recent history 
of radio, that in periods of decline, network business is hit first and hardest. A national 
advertiser’s diminished budget is normally first withdrawn from the network and devoted 
instead to a more limited number of stations in key markets. 
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grams would have varying termination dates; hence, without 
option time, re-entry of the network would have to await the last 
termination of the last group of stations. But that date may be 
so late other stations meanwhile will not have waited, and can- 
not be expected to wait, and in turn will have entered into new 
contracts. By then the network advertiser is likely to be lost. 

Essentially, therefore, option time is not a rigid right, ex- 
plicitly exercised in particular cases by the network. Rather it 
is a limited protection against erosion, which can be used if it 
ever becomes necessary. It is a safeguard and a shield against 
destruction of networking,’ rather than a sword. 

It is of first importance in considering option time and its 
justification to recognize that it is the result of negotiations be- 
tween stations and the network. It is not an abdication by sta- 
tions of their responsibility; rather it is a voluntary recognition 
by them that the network is a reliable source of a substantial 
portion of an over-all effective weekly schedule with appro- 
priate balance of the various elements which are necessary to 


successful broadcasting in the public interest. Since, by affiliat- 


ing with a station, a network in effect agrees to use its best efforts 


to sell the station’s time and make programs available to it, it 
naturally follows that the station will agree to make time avail- 
able when the network does sell its time. 

Option time is not, as has been suggested in the memorandum 
prepared for this Committee by its Special Counsel’, “given” by 


“Compare the comments in The New York Times (see Sunday, April 8, 1956, Section 2, 
p. 13): “There is, however, another most important side to the ‘option time’ controversy. 
Unless a network can count on access to a fixed number of hours it is hard to see how a 
chain could long survive. And without the combined economic strength of many advertising 
markets joined together it simply would not be feasible to finance many of the network's 
major fine productions and other public service features.” 


2Memorandum prepared for the Senate Committee on Interstate and Foreign Commerce by 
Harry M. Plotkin, Special Counsel, p. 34. 
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the Government. It is, rather, not forbidden by the Government 
and hence arrived at voluntarily by stations and network. 

It has been claimed that networks should not be able to have 
option time since independent program producers do not have 
it. But it is fallacious to equate networks with independent film 
syndicators, for as has been shown, they do not perform the 
same functions. Film syndicators offer particular types of pro- 
grams on a limited basis. The functions of a network are in 
sharp contrast with those of film syndicators. 

A network offers a full and balanced schedule of both live 
and film programs and of both entertainment and non-enter- 
tainment nature.’ 

A network, to survive, must offer this kind of rounded over- 
all schedule and, as has been described, it must, in order to 
perform its functions for the public, the stations and the ad- 
vertiser, provide an effective composition of the weekly pro- 
gramming schedule. 

It must be able to give a network advertiser some assurance 
of reasonably complete nationwide coverage on the basis of 
a single order. 

It must, because of the importance to advertisers of pro- 
gram sequence (see pp. 83 to 85 of this memorandum), be able 
to provide him with assurance, in general, of where the program 
he sponsors will be broadcast in relation to programs which pre- 
cede it, and follow it, and to programs with which it will com- 


pete. 


1For the contrast between the programming of film syndicates, on the one hand, and net- 
works, on the other, see the recent articles in The New York Times and the New York Post, 
cited at footnote 1, p. 99 of this memorandum. 
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A network must maintain an organization to experiment, 
create and produce; it must amortize the cost of major programs 
over many markets; it must schedule them for maximum cir- 


culation. 





It must, in order to attract the ablest writers, producers and 
performers, make long-term commitments, and it must plan a 
reservoir of programs for the future in order to assure the main- 
tenance of a high quality, continuous schedule. 

A network must deliver simultaneity for national news 
and public affairs programs, for sports events, for entertain- 
ment programs in which the live and spontaneous element is 
essential, and for flexibility in scheduling simultaneous adver- 
tising messages. 

A network creates, promotes and sells a national advertising Z 
medium. | 


Film syndicators and national spot advertisers may, in a 





limited way, perform some of these functions. But none must 
perform all, and none does so. 
It is these basic differences between network television ad- 


vertising and other television advertising, and between individ- 





ual program suppliers and networks, which require the rejection i" 
of the attempt to equate the needs of the two groups for option 
time. If and when non-network programming sources provide 
an over-all qualitative programming service containing all the 
necessary variety of elements, then there still will be no need 


for Government intervention. For the stations are free now to 





deny option time to networks and to grant it to any other pro- 
gram source or sources which provide assurance of fulfilling 


their over-all needs. Stations will surely exercise that right at 
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such time as other sources provide a more attractive over-all 
product. 

In sum, without the ultimate safeguard of some device such 
as option time, at the worst networking with all its benefits 
could ultimately be fatally injured, and at the best the medium 
of television would be made less attractive and less economic 
so that the flow of advertiser dollars would be diverted to com- 
peting media, with the consequent weakening of television 
broadcasting, all of which—including broadcasting of syndi- 
cated film—is dependent upon these dollars. 

(2) The unsound premises on which-option time is attacked. 
The very nature of networking, and national advertising which 
uses networks, therefore, requires option time or some similar 
device which can provide reasonable assurance of the simul- 
taneous availability not of a few scattered and isolated stations, 
but of a network of stations. It has been urged, however, that 


regardless of its importance to networking, it has restrictive con- 


sequences on other segments of the industry which require its 


elimination. Specifically, the premises upon which the proposal 
for elimination of option time is based are: (a) that option time 
has restricted the growth of non-network program sources; (b) 
that option time has unduly restricted the time available for 
non-network programs; and (c) that option time has restricted 
the ability of non-network advertisers to use television. None of 
these premises is sound. 

(a) The quantity and growth of non-network program sources. 
A basic premise which underlies the proposal to forbid option 
time is that its effect has been to diminish the supply of tele- 


vision programs from non-network sources; it is alleged thereby 
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to affect television stations adversely by limiting the supply of 
programs. The premise is inaccurate. The supply of non-net- 
work programs is large and increasing and its use by television 


stations, both network affiliates and non-affiliates, has been 


a a a 


extensive. 


me 


Programs produced by non-network sources fall into two 


7 ne 


general categories: (1) syndicated film destined for national 
spot or local use on individual stations,’ and (2) live or film 
programs for broadcast over the networks.’ 

There are a very large number of independent program pro- 
ducers, both large and small. Some are subsidiaries or affiliates 
of major Hollywood motion picture producers. Some are pro- 
ducers who have expanded into television from the radio 
syndication business. Some are talent agencies which in their 
productions utilize the talent they represent. Some are organi- 
zations which have come into being in recent years and devote 
themselves solely to production for television. 

The vast majority of programs produced independently for 
use on individual stations are on film. These syndicated films 
are usually light situation comedies, mysteries, Westerns and 
other adventure programs. 

While there has been no over-all survey of its total compo- 
nents and product, it is clear from published sources that the film 


syndication business is large, with a great many program sup- 


pliers. The business and its product have grown rapidly over 


the last few years. 


1Such syndicated film may be either feature film initially prepared for theatre release or 
film produced especially for television. 


2Another type of non-network program is the locally produced live program, produced by 
local stations or by independent producers. 
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Thus the Television Factbook for 1948 listed 192 inde- 
pendent programs, sources and services known to be acting as 
suppliers to television at that time. In the 1956 Factbook, 810 
sources were listed, of which apparently almost 500 were new- 
comers since 1953. According to the Television Magazine Data 
Book, the number of syndicated films and film series produced 
especially for television and available for distribution increased 
from 85 in 1952, to 259 in 1955, and to more than 400 in 1956. 
The films listed in 1956 would provide 6,900 hours of pro- 
gramming, exclusive of the new installments of continuing syn- 
dicated programs which are being added to daily or weekly. 

According to the January 23, 1956 issue of Sponsor maga- 
zine, film distribution in 1955 grossed $80 million and is ex- 
pected to gross $100 million in 1956. Many syndicated film 
distributors reported increases of 50 per cent or more in reven- 
ues for 1955 over 1954. 

According to the December 1955 issue of Television Age, 
the production budget of Screen Gems, Inc., one of the leading 
producers of syndicated film for television, rose from $100,000 
in 1951 to $10 million in 1955. Its gross sales rose from $6 
million in its 1954 fiscal year to $11 million in its 1955 fiscal 
year’; and it expects to gross $15 million in 1956.’ 

Guild Films Company, Inc., another producer of television 
films, almost doubled its sales and tripled its earnings in 1954, 
and, without network distribution, was able to place its pro- 


grams on as many as 178 television stations in the United States, 


including many primary and basic required network affiliates. | 


1Broadcasting-Telecasting Magazine, December 12, 1955. 
*Sponsor, January 23, 1956. 
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Its programs were sponsored by almost 400 companies.’ 

National Telefilm Associates, Inc., a distributor of syndicated 
feature film for television, increased its sales from $350,000 
for the year ending July 31, 1954, to $870,000 for the eight 
months ending March 31, 1955, and to $1.5 million for the six 
months ending January 31, 1956. Its programs were broadcast 
by 313 stations during the 16-months period ending April 30, 
1955.* Forty of its films were recently being broadcast in 96 









different markets.* 









The production plans for only three independent syndicated : 
film producers call for-expenditures of at least $31 million in (4 






1956, according to Television Age for February 1956. The " 
producers and their reported budgets are: TPA, $10 million; 
Screen Gems, $12 million; and Hal Roach, $9 to $13 million. F 

A cursory examination of trade publications received during 4 
the seven days April 11 to April 17 included announcements 







of 11 new film series which were being put on the market by ; 







independent producers and distributors. There were from 13 ; | 


to 39 programs in each of those series. The most striking infor- 






mation came from the April 7, 1956, issue of The Billboard, 






which listed 173 new film series planned or in production for 






national sponsorship next Fall. At the head of the list appeared 






the following sentence: “The list does not pretend to be com- 






plete but does contain a large majority of shows being created 






for next season.” 






Another index of the upsurge of independent film producers 






‘Prospectus, September 28, 1954; Annual Report for 1954. 
*Prospectus, June 7, 1955; Annual and Semi-Annual Reports for 1955 and 1956. 
*The Billboard, January 21, 1956. 
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is the reported rise in the employment and earnings of writers 
in Hollywood who work exclusively for non-network film pro- 


ducers. According to the Western Branch of the Writers Guild 





of America,’ the highest number of writers employed in Holly- 





wood television production (exclusive of networks) in 1955 
















was 79; and in February 1956, the number had increased to 
276. The gross earnings of the Hollywood television writers 
(again excluding those employed by the networks) for the ten 
months ending January 31, 1955, were $1.4 million; and during 
the succeeding ten months the writers received $4.5 million. 
If, despite this evidence to the contrary, there is any present 
uncertainty on the part of syndicated film producers and dis- 
tributors concerning the future salability of their products, it 
must be attributed to the overhang in the market of the vast 
film inventories of the major motion picture studios in Holly- 


wood, which only now are being made available for television 





use. 











M-G-M is reported to be negotiating for the sale of its entire 
film library valued at $110 million. RKO last year sold its li- 
brary for $15.2 million and the films are now being offered for 
television broadcast. Warner Brothers has just sold its feature 
film library for $21 million. Columbia Pictures has released to 
television 104 feature films, 22 Westerns and 151 cartoons. 
Paramount has sold 1,600 short subjects and 34 feature films. 


Republic Pictures has released 350 feature films. Universal 


'The New York Times for April 5, 1956. 


2Dwight Martin, Vice President of General Teleradio, the company that purchased the 
RKO feature film library, stated in a speech before the National Television Film Council 
on November 17, 1955, that there were then available for television approximately 3,362 
feature films and 1,287 Westerns. He declared that there were twice as many features then 
available as past practice indicated stations would use. As noted in the text hereof,- many 
additional feature films have been made available since that time. 
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Pictures has released 97 feature films and short subjects. Warner 
Brothers has released 191 short subjects. There are still large 
backlogs at Allied Artists, Columbia Pictures, Walt Disney, 
Paramount, Twentieth Century-Fox, United Artists and Uni- 





versal Pictures.’ 

Indeed, when the Department of Justice recently decided 
not to appeal the judgment of the Federal Court in United States 
vs. Twentieth Century-Fox Film Corp., et al., it was stated that 
“the Attorney General pointed out that in recent weeks, five of 
the companies named as defendants in the action—RKO, 
Columbia, Warner Bros., Universal and Republic have licensed 
or sold over 1,800 features and Westerns to television. In addi- 
tion there have been reports that the remaining defendants are 
currently engaged in negotiating for release to television of an 
approximately equal number of features.” 

It is clear, therefore, that there is a large and increasing 


number of non-network sources of supply and a large quantity 





of non-network programming available. 
(b) The time available for non-network programs. A second 
premise on which the demand for the elimination of option 
time is based is that, apart from the matter of the number of 
non-network program sources, option time is somehow con- 
tracting the market available to these sources of non-network 
produced programs by permitting the pre-emption of all (or all 
desirable) station time during which their programs might be 
given exposure. 

It is certainly true that whenever a station is broadcasting a 


‘Variety, March 28, 1956. 
*Department of Justice release, March 6, 1956. 
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network-distributed program, it is prevented from carrying at 
the same time a program distributed by a non-network program 
source. It is clear, however, that despite any allegation to the 
contrary, non-network produced programs are given ample 
and desirable time for exposure. 

This is perhaps most clearly demonstrated by the tremendous 
growth in the number of independent producers, and in the 
great increase in the number of television programs they are 
producing. (See pp. 113 to 118 of this memorandum.) To sug- 
gest that the current prosperity of non-network television pro- 
ducers exists in the face of an inability of their programs to ap- 
pear (or to appear at desirable times) flies in the face of reason. 

First, there is available virtually the full broadcast day of 
stations without option time agreements with any network. 
Among these stations are 36 stations without any network 
affiliation of any kind. The markets these 36 stations serve 
account for 43.2 per cent of the television homes in the United 
States. Although it is true that some, or perhaps all, of these 
stations carry some network programs, it cannot reasonably be 
maintained that option time agreements are preventing the 
exposure of non-network programs on these stations during 
any important segment of the broadcast day. 

But, it may be argued, the great majority of television sta- 
tions in the United States have affiliation agreements with net- 
works, and it is probable that most of these agreements con- 
tain option time provisions. This is certainly true. However, 
even in the case of an affiliate whose network affiliation con- 
tract contains an option time provision, such option time applies 


to, at most, only nine hours of the broadcast day. 
119 
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In addition, the network option applies only when the net- 
work broadcasts a sponsored program. None of the networks 
broadcasts sponsored programs during all nine hours of net- 
work option time (in fact, ABC does not now broadcast 
network programs before three o’clock in the afternoon, 
E.S.T.). Therefore, the network option applies to substantially 
less than the full nine hours provided in the standard CBS Tele- 
vision option clause. Furthermore, on many stations additional 
time is available even during the sponsored portions of the nine 
hours of network option time because the station is not always 
ordered by the network advertiser." Also open to non-network 
programs, obviously, are all periods outside of option time. 

Specific evidence of the fact that time is available, that it is 
desirable time, and that it is being utilized by the non-network 
advertiser is contained in the following excerpt from an address 
by Oliver Treyz, President, Television Bureau of Advertising:’ 
“*Man Behind the Badge,’ sponsored by Ohio Oil and 
ordered in 11 stations was cleared on ten of these in the sup- 
posedly difficult Class ‘A’ time. ‘Great Gildersleeve,’ for Lucky 
Lager Beer, was ordered in 26 stations and achieved 100 per 
cent Class ‘A’ clearance—26 Class ‘A’ clearances in 26 markets. 
‘Steve Donovan,’ for Langendorf Bakeries, ordered into 13 sta- 
tions, cleared in Class ‘A’ time in 11 of them. ‘Racket Squad,’ 
for Heilman Brewing Company, ordered in nine markets, 100 


per cent Class ‘A’ clearance—nine markets cleared in Class ‘A’ 


‘The average number of stations carrying CBS Television Network programs during the 
daytime is 83, and the average number at night is 121. 150 CBS Television affiliation agree- 
ments provided for network option time on February 10, 1956. 

Speech delivered April 18, 1956, in Chicago at the annual convention of the National 
Association of Radio and Television Broadcasters. 
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time. ‘The Turning Point,’ a new program for General Elec- 
tric, ordered into 68 markets and 66 markets with Class ‘A’ 
clearance. ‘Dr. Hudson’s Secret Journal’ for Bowman Biscuit 
Company—12 markets ordered, Class ‘A’ clearances in all 12. 
‘Socony Mobil Theatre,’ for Socony Mobil-Oil, primarily a 
central division order, 56 markets ordered, 56 markets cleared 
in Class ‘A’ time....This is a clear-cut demonstration that 
there are excellent availabilities in time and that these times can 
be claimed and can be staked out as franchises for syndicated 
film programs.” 

In summary, then, it appears that there is a substantial 
amount of time available for the broadcast of shows not dis- 
tributed by the network. And indeed, the evidence bears out 
this appearance. Statistics which bear on this point are pro- 
vided by a recent survey’ based on the reports of 132 television 
stations, which showed that, during the week ending March 16, 
1956, the average interconnected network affiliate was on the 
air a total of 102 hours and 45 minutes. Of this total, 29 hours 
and 22 minutes (28.6 per cent) were devoted to film programs 
not originated by the network, 16 hours (15.6 per cent) were 
devoted to local live programs and 57 hours and 23 minutes 
(55.8 per cent) were devoted to network originated programs. 
See Chart XXIII. Since only 57.1 per cent of the CBS Television 
Network commercial and sustaining’ schedule is devoted to 


programs wholly produced by CBS Television or by CBS Tele- 


1Broadcasting-Telecasting Magazine, April 2, 1956, pp. 78 to 80. 


*For purposes of this computation it has been assumed that the average interconnected 
affiliate carried the same proportion of the CBS Television Network sustaining program 
schedule as it did of the CBS Television Network commercial schedule. As noted on pp. 88 
and 89, only 49.8 per cent of the CBS Television Network commercial schedule is comprised 
of programs wholly produced by the network or by the network in association with outside 
producers. 
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CHART XXIll 





PROGRAM SOURCES OF AVERAGE INTERCONNECTED 
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vision in association with independent producers, it will thus be 
seen that in fact by far the largest percentage (68.1 per cent) 
of the average interconnected network affiliate’s time is actually 
devoted to programs produced directly or indirectly by outside 
sources, and the smallest percentage of the station’s time (31.9 
per cent) is devoted to CBS Television Network produced pro- 
grams, 18.8 per cent produced by CBS Television alone and 
13.1 per cent produced by CBS Television in association with 
outsiders. 

In considering the magnitude of use of non-network pro- 
duced programs, the Broadcasting-Telecasting figures for non- 
network stations should also be taken into account. Non-net- 
work stations averaged about 85 hours of programming a week, 
of which 63 hours and 32 minutes, or 74.6 per cent, were 
devoted to non-network film (32 hours and 39 minutes, or 
38.3 per cent, to film specially made for television and 30 hours 
and 54 minutes, or 36.3 per cent, to feature films). 

A large part of the broadcast day, therefore, is available to 
non-network produced programs both on network affiliated and 
unaffiliated stations during and outside option time. 

(c) The growth and size of non-network television advertising. 
The third premise on which the demand for elimination of 
option time is based is that, apart from the matter of quantity of 
network program sources, and the time available for non-net- 
work programs, option time is somehow restricting the growth 
of non-network television advertising. The evidence to the con- 
trary is overwhelming. As indicated on Chart XXIV, there has 


been a steady and substantial increase, over the past five years, 


123 





5226 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





CHART XXIV 
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in the volume of television expenditures by national spot and 
local advertisers: from $151.5 million in 1951 to $485 million 
in 1955.? 

In 1955, the aggregate of money spent on national spot and 
local television advertising was only $55 million less than the 
corresponding network figure.* As in the case of radio, the 
margin between television network advertising volume and 
national spot advertising volume is steadily decreasing. Al- 
though nearly twice as much money was expended on network 
television advertising as was spent on national spot television 
advertising in 1955, the ratio between the two modes of national 
television advertising has materially decreased since 1949. In 
1949, total expenditures for spot television advertising totaled 
31 per cent of total expenditures for network television adver- 
tising; in 1955, this ratio had risen to 51 per cent. Printers’ Ink, 
a publication accepted in the industry as a reliable source for 
advertising volume and other statistics, shows network —$520 
million, national spot— $265 million, local spot—$220 million. 
Those figures were based upon estimated time costs adjusted 
upward to include program production costs. The amount of 
the adjustment for network was much greater than that for spot, 
because the costs of production of network programs are gen- 
erally much greater than for spot programs. When based upon 
time charges alone, the ratio is substantially reduced—national 


spot volume for 1954 was 73 per cent of network volume based 
on official FCC figures. 


1Printers’ Ink, October 21, 1955, p. 69. 
*Printers’ Ink, February 10, 1956, p. 24. 


8For the dependence of national spot and local advertising on strong network programming, 
see pp. 14 to 16. 
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A recent survey by the Television Bureau of Advertising 
shows that the gap between gross time charges for time pur- 
chased through the networks and gross time charges for time 
purchased on a national spot basis is rapidly closing. During the 
period October through December 1955, gross national spot 
television time sales to 3,017 advertisers equaled $103,872,000, 
while gross network television time sales during the same period 
totaled $1 16,336,797. National spot time sales, therefore, have 
increased to 89 per cent of network time sales. 

It appears, therefore, that contrary to assertions which have 

been made concerning restrictions which have impeded the 
rate of growth of non-network television advertising, this growth 
has exceeded that of network. advertising and there is every 
indication that the amount spent by non-network advertisers 
will soon exceed that spent by network advertisers. 
(3) Summary. Option time, in sum, is a necessary device based 
on, and arising out of, the very nature of networking and net- 
work advertising. Its benefits to networking are not offset by 
detriment to other segments of the industry. Non-network 
sources of programming are numerous and plentiful— and have 
been expanding rapidly. There is more than ample opportunity 
on stations and on networks for exposure of the product of these 
non-network sources, and indeed, they enjoy such wide ex- 
posure. And option time has had no contracting effect on non- 
network television advertising. On the contrary, the record is 
clear that such advertising has grown rapidly, and in recent 
years, at a higher rate than network advertising. 

In the circumstances, the attack against option time must 
fail on the basis of the actual facts. 
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F. THE PROPOSAL TO ELIMINATE “MUST-BUYS.” CBS Tele- 
vision, in accordance with a long standing practice in the 
broadcasting industry’ which has never before been seriously 
questioned, had, as of March 1956, a list of 52 affiliates which 
it designates as “basic required” stations. Those stations cover 
substantially all the major markets in the United States and 
81.8 per cent of American television homes. With a few excep- 
tions arising out of special circumstances and the special needs 
of network advertisers,’ the effect of the basic required list is to 
require advertisers who wish to use the network to order these 
stations as a minimum.* 

The basic required stations, taken as a group, constitute the 
indivisible product that CBS Television creates, assembles and 
sells. They are the basic network, Combined, they provide a 
medium which in fundamental respects is different from the 
limited medium provided by each individual station. It is a na- 
tional advertising medium, as distinguished from a local med- 


ium. Its function is to provide nationwide circulation in the tele- 


‘To the extent that the “‘basic required"’ practice is attacked as a violation of the antitrust 
laws, see the discussion in the legal memorandum submitted simultaneously herewith. 


*Contrary to suggestions which have been made to this Committee, each of the networks 
has some form of must-buy or minimum purchase. As stated in Rate Card Number 6, effec- 
tive March 1, 1956, ABC imposes the following requirement: “Advertisers are required to 
purchase a minimum cleared gross for station time equivalent to $50,000 per Class A hour. 
Advertisers are required to order as part of the applicable minimum the five ABC owned 
stations in New York, Chicago, Detroit, Los Angeles and San Francisco and any other ABC 
owned stations added during the effectiveness of this rate card.” 


“For the week ending April 7, 1956, one advertiser ordered less than 52 affiliates for its 
program. In the case of four other programs, more than 52 affiliates were ordered, but the 
orders did not include some of the basic required stations. 


‘Except in the case of one station, there is no agreement between the CBS Television Network 
and the stations involved by which they are designated as “basic required.’’ In the case of 
the one exception, the designation was specified in the affiliation agreement at the insistence 
of the station. With this exception, CBS Television is free to, and does, alter the list at 
will. A station will be a basic required station if its unduplicated coverage area includes a 
minimum of 175,000 families. Stations having a service area containing somewhat less than 
the minimum number of families and stations having a service area containing more than the 
minimum number of families may be included in, or excluded from, the basic required group 
by reason of considerations other than population. Some of these considerations are con- 
version rate in case the station is a UHF station, income, retail sales, and buying power 
of the area served and importance of the principal city served. 
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vision field, just as LIFE and The Saturday Evening Post serve 
the entire nation in the publication field. 

The size and characteristics of the network medium are de- 
termined by CBS Television, based upon the interrelated re- 
quirements of its customers (advertisers), its affiliates and its 
own internal economics. In practice, national advertisers who 
want network coverage almost universally order far in excess 
of the basic required stations. In April of this year, the average 
number of stations which broadcast CBS Television Network 
commercial programs during daytime hours was 83, and during 
nighttime hours was 121. 

The minimum dimensions of the network having been out- 
lined by advertiser demand, CBS Television has fashioned its 
product and geared its operations to meet that demand. The 
basic required list was not adopted to suppress competition in 
any way, nor does it do so. Its basic purpose and function are 
merely to define and delineate the product that the network has 
for sale. 

It is interesting to note that the advertisers—the only group 
to whom the basic required practice directly applies—have never 
raised a question about the practice. The answer is simple. 
Those who need nationwide coverage use network advertising, 
and their normal wants include coverage in all the major 
markets represented by the basic required stations. Those who 
need something less than nationwide coverage turn naturally 
to spot advertising, or share the network facilities on a regional 
basis with other advertisers. 

Advertisers thus have a great freedom of choice in the 


market. They have three different nationwide networks from 
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which to choose. If they prefer not to use a network, they can 
choose any line-up of stations that they want on a spot basis, 
including network affiliates in the basic group. Or they can, as 
many do, mix network advertising with spot advertising. Or 
they can choose non-television media, as some do. An adver- 
tiser should not be permitted, however, to choose a particular 
network and at the same time reject a substantial part of it, 
thereby making the rejected part unusable as a network for 
that period. 

In the publishing field, it would not occur to anyone that an 
advertiser who buys space in LIFE or The Saturday Evening 
Post should be able to say that he does not want the advertise- 
ment to appear in those copies of the magazines which are dis- 
tributed in Los Angeles, or Louisville, or Seattle, or some 
other specific city. Theoretically it is possible to regard each 
copy as a separate publication which an advertiser could be 
free to order or not; but for business reasons the publisher deter- 
mines that its product is a single nationwide publication, and no 
one questions its right to sell its advertising space on that basis. 
There is no reason for viewing a network in a different light. 

Once a network has determined the character and dimen- 
sions of its basic product (the basic required group) and geared 
its operations to satisfying the demand for that product, there 
are compelling economic reasons for prohibiting fragmentation 
of the product. The network, as stated, makes heavy commit- 
ments for AT&T interconnection service among its affiliates, 
on a minimum basis of eight hours per day. The cost of main- 
taining the interconnection service simply could not be sup- 


ported by orders for only a few major stations. If an ad- 
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vertiser were to place an order, for example, limited to New 
York, Chicago and Los Angeles, the costs for interconnection 
facilities, alone, would be unbearably excessive. There must be 
stations along the line to provide sufficient revenues to defray 
the cost. 

The other extensive network services that are described in 
Parts II, III and IV of this memorandum also require the broad 
financial support of sales of the combined time of the major 
network affiliates. Those services cannot be supported by sales 
of only a small fraction of a network. 

In summary, the policy of the basic required group is no more 

than a conformance to the normal demand of national network 
advertisers, and it is no different from any other minimum order 
policy which a supplier adopts where the nature of his product, 
the requirements of his customers and the economics of dis- 
tribution justify it. 
G. THE PROPOSAL TO PROHIBIT NETWORK OWNERSHIP OF 
STATIONS. It has from time to time been suggested that net- 
works should be prohibited from owning stations. Insofar as this 
suggestion is predicated on the belief that such a divorcement 
is compelled by, or even consistent with, judicial decisions un- 
der the antitrust laws in motion picture cases, it is demonstrated 
to be erroneous in the legal memorandum submitted simul- 
taneously herewith. 

In any event, the proposal to prohibit networks from owning 
stations is arbitrary. Also, because of their importance to net- 
working as well as the record of performance of network-owned 
stations in their communities, the prohibition would clearly be 
contrary to the public interest. 
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Network ownership of stations is essential as a matter of 
economics. In previous portions of this memorandum (pp. 52 
to 55), it has been shown that the station profits as the per- 
centage of revenues are far larger than network profits. This 
fact is indeed confirmed by CBS’ own experience as is demon- 


strated by the following table: 


per cent of gross sales per cent of broadcast profits 


attributable to: before taxes attributable to: 

year network owned stations network owned stations 
1955 85 15 58 42 
cD 1954 85 15 51 49 
eeu iene 84 16 34 66 
1952 88 12 0 100 
1955 69 31 22 78 
1954 75 25 45 55 
; 1953 76 24 44 56 
Re yk952 75 25 31 69 
1951 77 23 43 57 
1950 77 23 46 54 


It should be noted in connection with the foregoing table that 
in 1952, and for the first month of 1953, CBS owned oniy two 
television stations, and from February 1953 until February 
1955, it owned only three television stations. Since February 
1955, it has owned only four television stations, of which one, 
WXIX, Milwaukee, is a UHF station. 

Not only is station ownership, in general, more profitable 
than network ownership, but equally important, station reve- 
nues are far more stable, As has been shown (pp. 50 to 55), the 
margins of network profit in relation to sales are narrow and the 
swings are violent. Because networks are particularly vulnerable 
in periods of decline (see table on this page showing the rela- 
tionship of CBS Radio Network profits to the profits of CBS 
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Owned radio stations), and because of this phenomenon of the 

violent swing, station ownership provides an essential bulwark ] 

supporting network operations. Because of the economic pecu- : 

liarities inherent in the network business, it is the stable source 

of revenues provided by its owned stations which permits 

the network to maintain the organization and take the neces- 

sary risks involved in major investments in facilities and 

long-term talent commitments. Indeed, it would seem clear that 

without these assurances of stable revenues from its ownership 

of stations, networks would be forced substantially to curtail 

their investments and commitments and to shrink their sustain- 

ing, informational and similar programming to which the reve- 

nues of owned stations contribute so heavily. 
It has been suggested that the force of the economic justifica- 

tion for network ownership of stations is fatally weakened by 

the success of CBS Television in the face of the fact that, unlike 

NBC and ABC, it has not owned its full quota of stations. 

But this is hardly assurance for the future; on the contrary, past 

history indicates that it is a weak reed upon which to rely. For 

the past few years hardly represent a typical period in the life 

cycle of television. It has been a period of expiosive growth and 

of shortage of stations. There has not yet been a period of 

normal conditions, nor a period of any degree of recession. 

Hence none of the stresses against which station ownership is 

such powerful insurance have in fact obtained. And, in any 

event, as the table on p. 131 shows, the CBS Owned television 

stations have contributed a significant portion of CBS Televi- 

sion profits. i 
The FCC itself has confirmed the desirability of network 
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ownership of stations because of the economic factors involved. 
Thus, in the ABC-Paramount merger case, the Commission 
recognized the speculative character of network operations and 
attributed the difficulties of ABC to its lack of financial resources 
“to take the risks involved in making long-term contracts with 
outstanding talent” (8 R. R. p. 599). It noted (p. 614): “Offi- 
cials of all three networks involved in this proceeding, ABC, 
CBS and DuMont, are in agreement concerning the economic 
and operational importance of network ownership of television 
stations. The revenues of owned stations support networking 
operations, which are not per se significantly profitable.”* 
While the economics of networking provide the primary 
reason for the essentiality of networks’ ownership of stations, 
there are other important reasons. Thus, network owned sta- 
tions are far more likely to accept sustaining programs produced 
by the News and Public Affairs Department, and it is because 
of that reasonable assurance of substantial exposure for such 
programs that it is possible to plan and produce these at all. 
So, too, ownership of stations provides an important lifeline 
for the infusion of new personnel into the network. The sta- 
tions which CBS owns have furnished the CBS Television Net- 


work with a reservoir of personnel who are thoroughly familiar 


1See also the Commission’s Report and Order in Docket No. 10822, 11 R. R. 1519, 1523, 
in which the Commission noted: ‘“‘The ownership of broadcast stations in major markets 
by the networks ...is an important element of network broadcasting.” 

See also address of Commissioner Bartley, January 1955, at the University of Georgia, 
in which he stated: ‘‘Network service, which is essential if we are to reap the benefits of 
instantaneous programming on a nationwide basis, would be complicated to the point of 
impracticability if their key stations, that is, the principal origination points for the bulk 
of their programs, were not run by the networks. 

“Then, too, there is some basis for the claim that network operation, if divorced from 
the revenues of key stations, could not long survive. The cost of line charges, particularly 
in television, may well tend to drive more and more programs onto film or tape. So, based 
primarily on these two things: first, necessity for key station control, and, two, the need 
for key station revenues to help defray network costs, we have found it beneficial and in 
the public interest to allow a degree of multiple ownership.” 
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with the operations of the network and who are experienced in 
broadcasting at the station level—where there is more immedi- 
ate contact with public tastes and public reaction. Such person- 
nel, trained at the station level, make it possible for the CBS 
Television Network to have executives who are sensitive to the 
problems of station operations and the broadcasting needs of 
different parts of the country. Their knowledge of station opera- 
tions enables them to provide intelligent assistance and advice 
to the managers of the owned stations, and to appreciate the 
problems of affiliated stations in endeavoring to adapt to the 
needs of their viewers for network and local programs. 

Similarly, owned stations are laboratories for program ideas 
and talent. In a number of cases, programs developed by its 
owned stations have later been added to the network schedule. 
For example, KNXT, the CBS Owned television station in 
Los Angeles, created and broadcast a series of programs by Dr. 
Frank C. Baxter on Shakespeare. Its success led the network to 
expand the program and carry it on a nationwide basis. Simi- 
larly, “Camera Three” and “Eye on New York,” originally de- 
veloped and broadcast by WCBS-TV, New York, were later 
broadcast by the network. Among the CBS talent developed 
by the stations, and later utilized on the network, are Arthur 
Godfrey and Jack Sterling. 

But television stations owned by CBS contribute not only 
to the network but, even more important, to the communities 
which they serve. It has long been the policy of CBS that both 
the personnel of the owned stations and the stations themselves 
play an active role in the civic life of their cities. The stations 
owned by CBS have concentrated heavily on local program- 
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ming and community service. Appendix D summarizes some 
of the details of the local programming, and of the community 
activities of these stations, and the awards which they have won 
for their local service. 

It is submitted that no facts and no considerations of public 

policy would justify discriminating against networks, among 
all potential owners, as ineligible to own stations. On the con- 
trary, as has been shown, the public would be seriously dis- 
served by such a prohibition, not only because of its grave ef- 
fect on networking operations, but also because it would deprive 
important local communities of station ownership which has 
proved by its record that it serves the communities well.’ 
H. THE PROPOSAL TO REGULATE NETWORK AFFILIATIONS. 
The proposal that the Federal Government intervene in the 
question of network affiliation with stations and in effect deter- 
mine with which stations a network must affiliate is apparently 
based on the premise that networks have been arbitrary and 
whimsical in their affiliation determinations. The facts are to 
the contrary. 

It should be noted at the outset that the number of stations 
with no network affiliation at all is exceedingly small. For of 
the 429 commercial stations on the air as of March 1, 1956, 
393 were affiliated with a nationwide network.’ Thus, only 36 


stations are not affiliated with one of the three networks and 


1It has been suggested that network ownership of stations curtails competition. But the 
Commission's rules.carefully guard against ownership of stations where competition would 
be adversely affected. It is to be noted that WCBS-TV is one of seven VHF stations in 
New York; KNXT is one of seven VHF stations in Los Angeles; WBBM-TV is one of four 
VHF stations in Chicago; and WXIX is a UHF station competing against three VHF 
Stations in Milwaukee. 

?The 393 affiliates do not include stations with which the networks have only “‘per-program’’ 
arrangements. 


135 


77632 O—57—>pt. 2, v. 337 





5238 | MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


even of these 36 a substantial number have “per-program” 
arrangements with the networks.’ In the case of these 36 sta- 
tions, affiliation is not feasible either because they are in cities 
(such as Los Angeles, New York and Chicago—in which there 
are a total of nine unaffiliated stations) where each of the three 
networks already has a primary affiliate or they are in areas 
where there is severe overlap with existing affiliates. 

Nor is it consistent with the facts to predicate Government 
control of network affiliations on the charge of discrimination 
against UHF. The fact is that the CBS Television Network is not 
concerned with whether a station is UHF or VHF, except inso- 
far as it determines size of the audience which will be added to 
that already served by the network, and the effect upon the 
network’s over-all cost per thousand.’ During 1955 a total of 
53 UHF stations broadcast CBS Television commercial pro- 
grams for which they received $2,334,481 as their share of 
the revenues for those programs. 

In any event, it is submitted that any careful examination of 
the procedures, practices and criteria which the CBS Televi- 
sion Network has adopted in making its affiliation determinations 
readily establishes that the network is not arbitrary or whimsi- 
cal. These practices, policies and criteria have been described 
in full in response to a “Questionnaire for TV Networks,” sub- 
mitted to this Committee in December 1954. Brought up to 
date, that response is set out in full in Appendix C of this 
memorandum. The Appendix establishes that CBS Television 


1Thus the CBS Television Network currently has “per-program”™ arrangements with six of 
these non-affiliated stations. 


*For a description of the part played by the fact that a station is UHF, see Appendix C, 
pp. XXVI to XXVIII. 
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practices, policies and criteria are the result of careful consid- 
eration, and have been formulated in the light of the responsi- 
bilities of the network to each of the several groups which must 
be involved —the public, present affiliates and advertisers. 

It is true that it is not possible for a network to formulate 
precise criteria for affiliation which are self-executing and which 
can be applied in any situation with mathematical certainty. 
The question of whether or not to affiliate is often difficult and 
delicate, involving close questions of business judgment and 
rooted in advertiser economics (see Part IV, B of this memo- 
randum ). Affiliation determinations, because of the very nature 
of the business, require substantial room for the exercise of 
sensible business judgment. 

For the same reasons, affiliation determinations seem plainly 
not susceptible to regulation by Government fiat. It would be 
impossible, by legislation or regulation, to establish a sensible 
set of standards which would automatically dictate the choice 
in each case. And indeed, as far as competition for affiliation 
between stations in the same community is concerned, precisely 
this conclusion has been conceded by the Special Counsel of 
this Committee in his Memorandum transmitted on February 
1, 1955. He there stated (p. 24) that absent a conspiracy or 
unduly restrictive practices (over which both the FCC and the 
Department of Justice have ample authority under present 
law), “it is of no governmental concern whether a given net- 
work awards an affiliation to station A or station B where they 
are both located in the same community, and where they serve 
approximately the same service area.” 


It would seem that exactly the same conclusion applies in 
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any case of affiliation. It is difficult to conceive how the Gov- 
ernment can sensibly make the necessary business judgments 
involved. And even if it could, it is unlikely that any benefit to 
the handful of unaffiliated stations would result. As has been 
noted (pp. 74 to 78 of this memorandum ), mere affiliation is not 
enough. Affiliations are denied where there is already an affili- 
ate in the community, or where the applicant would contribute 
so little additional circulation that an advertiser could not be 
expected to order the station. Obviously, in such cases, affilia- 
tion is unlikely to be of significant help to the station. The 
advertiser must still order the station, and it has not yet been 
suggested that the Government can compel the advertiser to 
do so; nor can the Government compel the advertiser to remain 
in network television. 

It is to be noted that by its adoption of a policy of accepting 
an advertiser order for any station, even though not affiliated, 
so long as it is not located in the principal community where 
an existing affiliate is located, CBS Television has provided 
substantially all which Government regulation could provide, 
for the effect of this policy is to give every station (except those 
located in the same communities), whether affiliated or not, 
opportunity to carry CBS Television Network programs if they 
are ordered by the advertiser. 

In sum, it is submitted that the proposal to regulate the 
affiliation practices of networks, and thus to determine where 
and with whom the network must affiliate, will inject the Gov- 
ernment into an area in which even the large bureaucracy neces- 
sary for administration of such a law could make no sensible or 
beneficial contributions. 
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I. THE PROPOSAL TO REQUIRE VHF STATIONS TO SHARE 
NETWORKS. The American, Broadcasting Company has sug- 
gested to this Committee that VHF stations in one- or two-sta- 
tion markets be required, for an unspecified “interim” period, 
to “share their service equally and equitably among the three 
networks.” The representative stated (p. 1705) “I think it 
should operate to provide positive entry rather than operate as 
an additional barrier to an additional program service common 
to the market.” It would appear, therefore, that the ABC pro- 
posal is, in fact, a proposal not only to forbid a VHF station in 
one- and two-station markets from carrying more than a speci- 
fied percentage of programs of a particular network; it is de- 
signed also to require the station to carry the programs of ABC 
(or any new networks not now in being) for a specified per- 
centage of time. 

Proposals such as this have previously been advanced in re- 
cent years. A similar proposal was the subject of FCC rule 
making proceedings in 1950-51 (Docket No. 9807). It was 
also advanced by DuMont in 1954. Both times it has been re- 
jected; both times, indeed, it was opposed by ABC itself. In its 


1Transcript of Hearings before this Committee, March 26, 1956, p. 1705. The precise con- 
tent of this proposal is unclear. While, as first stated, ABC proposed that the stations 
share “equally and equitably,” at p. 1707 the ABC representative stated that in such two- 
Station markets as Providence each station would be required to provide one out of three 
of the evening option hours for service for the network with which it is not primarily 
affiliated. The ABC representative stated that thus “the primary network would still have 
a two to one advantage and therefore, I am not talking about parity.’’ Of course, if the 
CBS Television affiliate in Providence were required to give up one hour to a network 
other than CBS Television, it could do so in order to carry an NBC program; similarly, the 
NBC primary affiliate, forbidden to carry NBC during the third hour, could theoretically 
carry the CBS Television programs. Thus, ABC would not be benefited. It is probable that 
ABC actually suggests that each station be forbidden to carry programs during the hour, 
not only of the network with which it is primarily affiliated, but also, of the network with 
which the other station is primarily affiliated. Only in this way could ABC be assured of 
the exposure which it demands. But this would involve a regulation the impact of which 
would apply to one station depending on the action of its competitor station in the same 
market: Station A, a primary affiliate of NBC, could carry two NBC hours, but none of 
CBS Television if Station B carries two hours of CBS Television. 
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comments in Docket No. 9807, ABC explicitly stated that it 
“would oppose any requirement affirmatively obligating li- 


censees to clear a minimum number of hours for each network.” 

Apart from the extraordinary mechanical difficulties which 
such a proposal would entail (see footnote, p. 139), such a pro- 
posed rule is objectionable. It abandons the basic concept of 
licensee responsibility which is a fundamental tenet of the Fed- 
eral Communications Act and a central policy of the Commis- 
sion. The rule would destroy the licensee’s freedom to select its 
own programs and to determine those persons with whom it 
would deal. 

Contrary to fact, the rule assumes that each network is offer- 
ing programs of equal quality and popular appeal. The rule 
would require stations to broadcast certain programs even when 
its management is convinced that they are unwanted by the 
station’s audience. It would establish a dangerous and unsound 
precedent based on Government compulsion upon a licensee 
forcing the licensee to deal with a network not of its own choos- 
ing, and to accept programs which it would otherwise reject. 

The proposal also turns its back on the principle that the 
public interest requires that there should, and must, be free 
competition among the networks for station affiliation and clear- 
ance. This was precisely the philosophy which underlay the 
Commission’s rule forbidding the operation of option time 
against any other network. Stations are now free to choose, 
during any period of the broadcasting day, the programs of any 
network. As has been shown (p. 98), network programs cross 
affiliation lines so that, for example, ABC’s “Disneyland” is 
carried on many CBS Television primary affiliates. 
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In essence, therefore, the proposal, under the guise of en- 
couraging and equalizing competition, in fact is antithetical to 
competition. It would dilute the incentive of networks con- 
stantly to provide the best possible programs, for no matter how 
good their programs, the networks would by law be forbidden 
access, during certain periods of the day, to stations in favor of 
a competitor. 

Nor can these undesirable consequences be considered, as 
ABC seems to suggest, in the light only of a third network. The 
possibility of fourth, fifth, sixth, etc. networks must also be 
considered, particularly if, as the proposal contemplates, each 
has a right automatically to a free ride in sharing stations’ time. 
Thus, the moment a fourth organization declares itself a net- 
work and enters the business, it would have an automatic right, 
regardless of its performance, schedule, or record, to share 
one quarter of the aggregate time of stations in markets which 
have less than four stations; a fifth network would get one fifth 
of stations’ time in markets of less than five stations—and so 
on, cutting down on the time available to existing networks 
with each new “network.” 

It is submitted that these considerations, which have led to 
rejection of this proposal over the past six years, are still of con- 
trolling persuasiveness. They require the proposal’s rejection 
once again. 

J. THE PROPOSAL TO LICENSE NETWORKS. The proposal to 
license and regulate networks is, on its face, simple. But since 
the Commission already exercises considerable regulatory pow- 
ers over a network through its licensing of the stations owned 


by the network, as well as through its licensing of stations affili- 
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ated with the network, the implications of a proposal directly 
to license and regulate networks are both wide and unknown. 
In effect, it would seem that the proposal is designed to regulate, 
and hence license, anyone entering into the business of network- 
ing, irrespective of the fact that the network may own no stations 
and thus make no use of any portion of the broadcast spectrum. 
Yet it is the use of the spectrum which has always provided the 
basis in law for licensing and regulating broadcasters. 

By abandoning this concept, the proposal enters into a novel 
and dubious realm. Its implications are perhaps most clearly 
assessed by regarding it as a proposal to regulate and license 
a network, not only in its affiliation practices,’ but also as a 
supplier of program material—just as are film producers, in- 
dependent program packagers or advertising agencies which 
produce programs. That is an extreme concept which may well 
lead to the complete destruction of the principle of free com- 
petition embodied in the Federal Communication Act and basic 
to the American system of broadcasting. 

To the extent that the proposal is an attempt to regulate net- 
works per se and wholly apart from station licensing, it is no 
different from saying that newspaper wire services or newspaper 
syndicates should be subject to regulation in order to control 
the subject matter of their writings, and perhaps, even how 
much they charge customers. It would inject the Federal Gov- 
ernment into areas which have long been forbidden to it: areas 
of business judgment, of program content, of determining with 


whom suppliers may and may not deal; all involving the most 








‘To the extent that the proposal is designed to reach affiliation practices, it has been dis- 
cussed on pp. 135 to 138. 
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intimate details of the business relationships between networks 
and stations and networks and advertisers—even to the fixing 
of rates, although there is no payment by the ultimate consumer 
—that is, the television viewer—involved at all. 

It is submitted that nothing in the nature of television broad- 
casting or of current practices warrants, or even permits, so 
radical a departure from existing concepts and so dangerous 


a philosophy of Governmental intervention. 
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APPENDIX A 


Form of Typical CBS Television 


Primary 


Affiliation Agreement 


CBS TELEVISION 
A division of Columbia Broadcasting System, Inc. 


TELEVISION AFFILIATION AGREEMENT 


AGREEMENT made this 


day of , 19 


by and 


between CBS TELEVISION, a division of Columbia Broadcasting 
System, Inc., 485 Madison Avenue, New York 22, New York 
(herein called “CBS Television”) and 


(herein called “Station”) licensed to operate television station 
at full time on a frequency of 


on Channel number 


CBS Television is engaged in 
operating a television broadcasting 
network and in furnishing programs 
to affiliated television stations. Some 
of such programs, herein called 
“sponsored programs,” are suim by 
CBS Television for sponsorship by 
its client-advertisers. All non-spon- 
sored programs are herein called 
“sustaining programs,” “Network 
sustaining programs,” “network 
sponsored programs” and “network 
programs” as used herein mean net- 
work television programs. Station 
and CBS Television recognize that 
the regular audience of Station will 
be increased, to their mutual benefit, 
if CBS Television provides Station 
with television programs not other- 
wise locally available. 


Accordingly, it is mutually agreed 
as follows: 

1. CBS Television will offer to 
Station for broadcasting by Station 
network sustaining programs as here- 
inafter provided, without charge, 
and CBS Television network spon- 
sored programs for which clients 
may request broadcasting by Station 
and which are consistent with CBS 
Television’s sales and program poli- 
cies. Network sustaining programs 
made available by CBS Television 
are for sustaining use only and may 
not be sold for local sponsorship or 
used for any other purpose without 
the written consent of CBS Televi- 
sion in each instance. 

Station shall have a “first refusal” 
of each network sponsored program 


(1) 
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and each network sustaining program 
which is to be offered to any tele- 
vision station licensed to operate in 
the community in which Station is 
licensed to operate. Station may ex- 
ercise its “first refusal” with respect 
to any network program by notify- 
ing CBS Television within 72 hours 
(exclusive of Saturdays, Sundays and 
holidays) after CBS Television shall 
have offered the program to Station 
that Station will accept and broad- 
cast such program in the time period 
and commencing on the date speci- 
fied by CBS Television in its offer of 
such program to Station. In the 
event that Station shall not so notify 
CBS Television with respect to any 
such program, Station shall not 
thereafter have any right to broad- 
cast such program. 

2. (a) Station, as an independent 
contractor, will accept and broadcast 
all network sponsored programs 
offered and furnished to it by CBS 
Television during “network option 
time” (as hereinafter defined); pro- 
vided, however, that Station shall be 
under no obligation to accept or 
broadcast any such network spon- 
sored program (i) on less than 56 
days’ notice, or (ii) for broadcasting 
during a period in which Station is 
obligated by contract to broadcast a 
program of another network. Sta- 
tion may, of course, at its election, 
accept and broadcast network spon- 
sored programs which CBS Televi- 
sion may offer within hours other 
than network option time. 

(b) As used herein, the term “net- 
work option time” shall mean the 
following hours: 

(i) if Station is in the Eastern or 

Central Time Zone, Daily, includ- 

ing Sunday, 10:00 A.M. to 1:00 

P.M., 2:00 P.M. to 5:00 P.M. and 

7:30 P.M. to 10:30 P.M. (ex- 

pressed in New York time current 

on the date of broadcast); 

(ii) if Station is in the Mountain 


(11) 
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or Pacific Time Zone, Daily, in- 

cluding Sunday, 10:00 A.M. to 

1:00 P.M., 2:00 P.M. to 5:00 

P.M. and 7:30 P.M. to 10:30 P.M. 

(expressed in local time of Sta- 

tion current on the date of broad- 

cast). 

3. Nothing herein shall be con- 
strued (i) with respect to network 
programs offered pursuant hereto, to 
prevent or hinder Station from re- 
jecting or refusing network programs 
which Station reasonably believes to 
be unsatisfactory or unsuitable, or 
(ii) with respect to network pro- 
grams so offered or already con- 
tracted for, (A) to prevent Station 
from rejecting or refusing any pro- 
gram which, in its opinion, is con- 
trary to the public interest, or (B) 
from substituting a program of out- 
standing local or national import- 
ance. CBS Television may, also, sub- 
stitute for one or more of the pro- 
grams offered hereunder other pro- 
grams, sponsored or sustaining, of 
outstanding local or national import- 
ance, without any obligation to make 
any payment on account thereof 
(other than for the substitute pro- 
gram, if the substitute program is 
sponsored). In the event of any such 
rejection, refusal or substitution by 
either party, it will notify the other 
by private wire or telegram thereof 
as soon as practicable. 

4. Station will not make either 
aural or visual commercial spot an- 
nouncements in the “break” occur- 
ring in the course of a single network 
program or between contiguous net- 
work sponsored programs for the 
same sponsor where the usual sta- 
tion break does not occur. 

5. CBS Television will pay Station 
for broadcasting network sponsored 
programs furnished by CBS Tele- 
vision as specified in Schedule A, 
attached hereto and hereby in all 
respects made a part hereof. Pay- 
ment to Station will be made by CBS 
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Television for network sponsored 
programs broadcast over Station 
within twenty (20) days following 
the termination of CBS Television's 
four or five week fiscal period, as the 
case may be, during which such 
sponsored programs were broadcast. 

6. CBS Television will offer to Sta- 
tion for broadcasting such network 
sustaining programs as CBS Tele- 
vision is able to cause to be delivered 
to Station over coaxial cable or 
radio relay program transmission 
lines under arrangement satisfactory 
to CBS Television. CBS Television 
shall not be obligated to offer, or 
make available to Station hereunder, 
such network sustaining programs as 
it may have available in the form of 
TV recordings, unless CBS Televi- 
sion has the right so to do and Sta- 
tion shall agree to pay CBS Televi- 
sion’s charges therefor. 

7. When, in the opinion of CBS 
Television, the transmission of net- 
work sponsored programs over co- 
axial cable or radio relay program 
transmission lines is, for any reason, 
impractical or undesirable, CBS 
Television reserves the right to de- 
liver any such program to Station 
in the form of TV recordings, or 
otherwise. 

8. Station agrees to observe any 
limitations CBS Television may 
place on the use of TV recordings 
and to return to CBS Television, 
transportation prepaid by Station, 
immediately following a single 
broadcast thereof, at such place as 
CBS Television may direct, and in 
the same condition as received by 
Station, ordinary wear and tear ex- 
cepted, each print or copy of the TV 
recording of any network program, 
together with the reels and con- 
tainers furnished therewith. Each 
such TV recording shall be used by 
Station only for the purpose herein 
contemplated. 

9. Neither party hereto shall be 


third parties, or for failure to oper- 
ate facilities or supply programs for 
broadcasting if such failure is due to 
failure of equipment or action or 
claims by network clients, labor dis- 
pute or any similar or different cause 
or reason beyond the party's control. 

10. The obligations of the parties 
hereunder are subject to all appli- 
cable laws, rules and regulations, 
present and future, especially includ- 
ing rules and regulations of the Fed- 
eral Communications Commission. 

11. Station shall notify CBS Tele- 
vision forthwith if any application 
is made to the Federal Communica- 
tions Commission relating to the 
transfer of any interest in Station (or 
in the television station to which this 
Agreement relates), and CBS Tele- 
vision may terminate this Agree- 
ment, effective as of the effective 
date of such transfer, by giving not 
less than ten days’ prior notice to 
Station. If CBS Television does not 
so terminate this Agreement, Station 
will procure the agreement of the 
proposed transferee that, upon the 
consummation of the transfer, the 
transferee will assume and perform 
this Agreement. 

12. All notices required, or per- 
mitted, to be given hereunder shall 
be given in writing, either by per- 
sonal delivery or by mail or by tele- 
gram or by private wire (except as 
otherwise expressly herein provided ) 
at the respective addresses of the 
parties hereto set forth above, or at 
such other addresses as may be 
designated in writing by registered 
mail by either party. Notice given by 
mail shall be deemed given on the 
date of mailing thereof. Notice given 
by telegram shall be deemed given 
on delivery of such telegram to a 
telegraph office, charges prepaid or 
to be billed. Notice given by private 
wire shall be deemed given on the 
sending thereof. 
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13. This Agreement shall be con- 
strued in accordance with the laws 
of the State of New York applicable 
to contracts fully to be performed 
therein, and cannot be changed or 
terminated orally. 

14. Neither party shall be or be 
deemed to be or hold itself out as 
the agent of the other hereunder. 

15. As of the beginning of the 
term hereof, this Agreement takes 
the place of, and is substituted for, 
any and all television affiliation 
agreements heretofore existing be- 
tween the parties hereto concerning 
the market area to which this Agree- 
ment relates, subject only. to. the 
fulfillment of any accrued obliga- 
tions thereunder. 

16. The term of this Agreement 
shall begin on 
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and shall continue for a period of 
two (2) years from such date; pro- 
vided, however, that unless either 
party shall send notice to the other 
at least six months prior to the ex- 
piration of the then current two-year 
period that the party sending such 
notice does not wish to have the 
term extended beyond such two-year 
period, the term of this Agreement 
shall be automatically extended 
upon the expiration of the original 
term and each subsequent extension 
thereof for an additional period of 
two years; and provided, further, 
that this Agreement may be termi- 
nated effective at any time by either 
party by sending notice to the other 
at least twelve months prior to the 
effective date of termination speci- 
fied therein. 


IN WITNESS WHEREOF, the parties hereto have executed this Agreement 
as of the day and year first above written. 


CBS TELEVISION, a Division of Columbia Broadcasting System, Inc. 


[tv] 
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SCHEDULE A 


(Attached to and forming part of the agreement between CBS Television and 


This Schedule A contains provisions supplementary to said agreement and in 


case of any conflict therewith, the provisions of this Schedule A shall govern.) 


1.CBS Television will pay Station 
for broadcasting network spon- 
sored programs furnished by CBS 
Television during each week of the 
term hereof, thirty per cent (30% ) 
of the gross time charges for such 
week, less the “converted hour” 
deduction and the ASCAP and 
BMI deduction. 


. The “converted hour” deduction 
for any week shali be one hundred 
fifty per cent (150%) of the 
amount obtained by dividing the 
gross time charges for such week 
by the number of “converted 
hours” (as hereinafter defined) in 
such week. 


The ASCAP and BMI deduction 
for any week shall be the amount 
obtained by (i) deducting the 
“converted hour” deduction for 
such week from thirty per cent 
(30%) of the gross time charges 
for such week, and (ii) multiply- 
ing the remainder by the ASCAP 
and BMI percentage. 


iv. As used herein, the term “gross 


< 


time charges” for any week shall 
mean the aggregate of the gross 
card rates charged and received by 
CBS Television for broadcasting 
time over Station for all network 
sponsored programs broadcast by 
Station during such week at the 
request of CBS Television. 


. As used herein, the term “con- 
verted hour” means an aggregate 
period of one hour during which 
there shall be broadcast over Sta- 
tion one or more network spon- 
sored programs for which CBS 


Television shall charge and receive 
its Class A time card rate for 
broadcasting time over Station. An 
aggregate period of one hour dur- 
ing which there shall be broadcast 
over Station one or more network 
sponsored programs for which 
CBS Television shall charge and 
receive a percentage of its Class A 
time card rate, such as its Class B 
time card rate, shall be the equiva- 
lent of the same percentage of a 
converted hour. Fractions of an 
hour shall be treated for all pur- 
poses as their fractional propor- 
tions of a full hour within the same 
time classification. 


vi. CBS Television shall not have the 


VI 


right to reduce Station’s gross 
hourly card rates for network 
sponsored programs except in con- 
nection with a re-evaluation of the 
gross hourly card rates for net- 
work sponsored programs of a 
substantial number of its affiliated 
stations. CBS Television shall give 
Station at least thirty days’ prior 
notice of any reduction in Sta- 
tion’s then current gross hourly 
card rates for network sponsored 
programs and Station may termi- 
nate this Agreement, effective as 
of the effective date of any such 
reduction, on not less than fifteen 
days’ prior notice to CBS Televi- 
sion. 


. As used herein, the term “ASCAP 
and BMI percentage” shall mean 
the aggregate of the percentages 
of CBS Television’s “net receipts 
from sponsors after deductions” 
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and of CBS Television's “net 
receipts from advertisers after de- 
ductions” paid or payable, respec- 
tively, to American Society of 
Composers, Authors and Pub- 
lishers (ASCAP) and Broadcast 
Music, Inc. (BMI) under CBS 
Television’s network blanket li- 
cense agreements with ASCAP 
and BMI (Currently such per- 
centages are 3.025 and 1.2, respec- 
tively.) 


In the event that CBS Television 
shall have license agreements with 
ASCAP or BMI which shall pro- 
vide for the payment of license 
fees computed on a basis other 
than a percentage of CBS Tele- 
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vision's “net receipts from sponsors 
after deductions” or “net receipts 
from advertisers after deductions,” 
as the case may be, CBS Television 
shall deduct from each payment to 
Station, in lieu of the ASCAP and 
BMI deduction, the proportionate 
share of music license fees paid or 
payable by CBS Television which 
is properly allocable to such pay- 
ment. 


. The obligations of CBS Television 


hereunder are contingent upon its 
ability to make arrangements satis- 
factory to it for facilities for trans- 
mitting CBS Television network 
programs to the control board of 
Station. 








Ao US TSN SARE AEE Sa A a nial i Sl ial 


RW wR ac: besos 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5253 
APPENDIX B 
A Case History of 
a CBS Public Affairs Series 


Except that no revenues were involved, the case history of the 
planning, conception and evolution of the Public Affairs pro- 
gram entitled “The Search” parallels that of “Climax!” (see 
pp. 36 and 37 of this memorandum). “The Search,” a series of 
programs produced by the Public Affairs Department, was de- 
signed to broaden man’s horizons by bringing to the viewer 
knowledge of current scientific research projects. Its history 
illustrates the basic philosophy of the CBS Public Affairs De- 
partment that the objective must be to produce educational and 
informational programs which are designed and presented 
attractively so they will reach the largest possible audience. 
Preparation of “The Search” began in January 1951, when 
a series of staff conferences led to the concept of a program 
series which would describe to the viewing public, in terms 
which would be informative and useful, the research. done in 
major universities. In the Spring of 1951, negotiations were 
begun with a major university and sample scripts were pre- 
pared. Later, negotiations were begun with a second major 
university. By the Winter of 1951-52, two different types of 
programs were simultaneously prepared—one on a live basis 


with the first university, the other on a filmed basis with the 
{Vil} 


77632 O—57—pt. 2, v. 3——38 








5254 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


second university. In September 1952, the pilot film was com- 
pleted and revised. In October 1952, both the live and the filmed 4 
pilots were rejected since they did not measure up to the stand- 
ards of the department. Research was begun again to determine 
where the scope of the series could be broadened so as to include 
many projects of many universities. In November 1952, the 
department assigned a staff to engage in a research tour of a 
number of universities throughout the country. 

In December 1952, a decision was reached to proceed to 
film 26 programs, each dealing with a different research proj- 
ect at a different university. In January 1953, a skeleton staff 
was assembled, and in March 1953, the first actual production 
steps were taken. In July 1953, the first rough cut version of a 
single program was screened. Again after careful analysis, in 
September 1953, it was decided that the program was not 
wholly satisfactory and that its approach should be shifted. For 
the next few months, the organization for research, reporting 
and production was rebuilt and by February 1954, the rebuilt 
unit began active production. 

In September 1954, the first of the series of 26 “The Search” 
programs was broadcast—three years and nine months after 
actual preparation had begun. 

The series was continued throughout the Fall and Winter; it 
was repeated at a different time period in the Summer of 1955. 
The subjects with which the 26 programs dealt include such 
varied research projects as automation at the Massachusetts 
Institute of Technology; Arkansas folklore at the Fine Arts 
Center of the University of Arkansas; diagnosis and care of 
deafness at Johns Hopkins University; child development at 
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Yale University; and uranium prospecting and mining at the 
Colorado School of Mines.’ 

The total direct cost of “The Search,” which was unspon- 
sored, was approximately $750,000. Of this amount, $500,000 
was spent during the years of preparation preceding the first 


broadcast. 


The program has won ten awards, including the George 


Foster Peabody Award and the Blakeslee Award of the Amer- 


ican Heart Association. 


1One of the programs in the September series dealt with the work of Cornell University in 
the area of automobile safety. As a direct result of suggestions made in the course of the 
Program, at least one major automobile manufacturer made available in its 1956 cars 
Safety steering wheels, safety door locks, crash padding and seat safety belts. 
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APPENDIX C 
CBS Television’s Criteria 


in Affiliation Actions 


NOTE: This Appendix is a reprint of substantially all of the reply of CBS 
Television to Section Il of a questionnaire submitted to CBS Television 
and other networks on October 19, 1954, by the Honorable John W. 
Bricker, then Chairman of the Senate Committee on Interstate and For- 
eign Commerce. Some explanatory text has been added as shown in italics 
within parentheses. New footnotes are numbered. Omissions from the 
original reply are indicated by a line of asterisks. Essentially, the omitted 
material consists of material duplicated in the body of the memorandum 


to which this document is an appendix. 


General Introduction 


In selecting its affiliates, CBS Television is mindful of its obliga- 
tion to discharge its responsibilities to each of several groups— 
viewers, potential viewers, the public at large, advertisers and 
the stockholders of CBS. 

Ideally, it strives to select affiliates so that (1) CBS Television 
programs will be available to the largest possible number of 
viewers, and (2) the “cost per thousand”* of circulation pro- 
vided by a network of all of such affiliates, or of whatever selec- 


tion from such affiliates may meet the needs of a particular 


*As used in this response, cost per thousand is the ratio of cost of station time to potential 
audience. The cost per thousand for a particular program is obtained by dividing (i) the 
aggregate of the card rates of all of the television stations which broadcast such program by 
(ii) the net unduplicated number of television homes within the combined service area of 
all such stations. 
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advertiser, will be as low as possible and, in any event will be 
competitive with other media.* 

Superficially, these two objectives may appear to be mutually 
exclusive. In actual practice, achievement of the second will, 
in large part, result in achievement of the first. 

The reason is simple. CBS Television cannot afford to affili- 
ate with any station unless advertisers will purchase that station 
for network broadcasts. And, even if a station is affiliated with 
CBS Television, the viewers of that station cannot enjoy a 
particular program unless that station is purchased for that 
program. If a television network increases its economic effi- 
ciency in terms of cost per thousand, advertisers will be able to 
purchase, and will purchase, an increasingly larger number of 
stations for the broadcasting of their network programs, partic- 
ularly if the cost per thousand of the additional stations is 
reasonable. Thus, as efficiency of the network in terms of cost 
per thousand increases, the number of stations used will be 
increased and the network’s programs will be available to a 
larger number of viewers. 

Increased time sales make it possible for television networks 
to attain a greater measure of success in discharging their 
responsibility to the public at large. Income from time sales 
provides monies to enable the network to create and produce 
high quality programs of all kinds. 

In furtherance of its efforts to achieve both of the objectives 
set forth above and at the same time to make CBS Television 


network programs available to stations located in smaller com- 
/ 


*Neiwork television competes for the advertisers’ dollar with all other advertising media — 
radio, magazines, newspapers, billboards and many other media. Television networks also 
compete with each other. 
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munities, CBS Television has recently adopted an Extended 
Market Plan.’ 


The basic criterion utilized in most cases by CBS Television 
in determining whether or not to affiliate with a particular sta- 
tion is: Will affiliation with that station aid CBS Television in 
its efforts to obtain affiliates which in the aggregate, or in selected 
groups, will enable CBS Television to furnish advertisers a tele- 
vision network with a cost per thousand of circulation which 
will be competitive with other networks and all other media? 

In applying this test all of the criteria discussed below are 
taken into account to a greater or lesser extent, although any 
one or more of them may be of insignificant, or only minor, 
importance in any given case. Because of the many variables 
involved, application of these criteria cannot be reduced to a 
mathematical formula. 

Our current procedure for determining whether or not to 
affiliate with a particular station is generally as follows: 

1. A representative of the potential affiliate calls on a member 
of the Station Relations Department of CBS Television and is 
invited to furnish the Station Relations Department with engi- 
neering, marketing and other pertinent data concerning the 
station. . 

2. The information so submitted is transmitted to the Engi- 
neering and Research Departments of CBS Television for their 
comments and recommendations. 

3. The Engineering Department reviews the data submitted, 


‘That plan is described in the memorandum (pp. 78 to 80) to which this document is an 
appendix. It was described in an exhibit to the reply to Senator Bricker's questionnaire. 
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together with such other pertinent data as are available to it, 
and submits its recommendation concerning affiliation to the 
Station Relations Department, together with its estimate of the 
area to be served, the number of homes within such area, other 
services presently (or which later may be) available to the area 
and the extent to which the service area of the potential affiliate 
overlaps the service area of present or anticipated affiliates. 

4. The Research Department reviews the comments and data 
furnished by the potential affiliate and the Engineering Depart- 
ment, as well as such other pertinent data as may be available 
to it. The Research Department, in turn, makes its recommenda- 
tion to the Station Relations Department, particularly in the 
light of such information as it may have with respect to viewing 
data concerning the service area of the potential affiliate, the 
number of families within the area, and the number of television 
homes within the area, as well as such comments as it may wish 
to make upon the comments of the Engineering Department. 

5. The Station Relations Department then reviews the recom- 
mendations of the Engineering and Research Departments and 
evaluates such recommendations and determines whether (a) 
to offer an affiliation agreement to the potential affiliate or (b) 
to advise the potential affiliate that it would not be feasible for 
CBS Television to affiliate with it or (c) if acceptance or rejec- 
tion of the potential affiliate is not clearly indicated from the 
recommendations of the Engineering Department and Research 
Department, consults further with representatives of such de- 
partments and with such other officials and employees of CBS 
Television as may seem appropriate. 

The procedure outlined above is the “normal” one, although 
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no two-cases are treated in exactly the same manner and the 
procedures followed with respect to any individual case are 
varied or modified depending upon the circumstances. 
Because network television is a relatively new and compli- 
cated business, and because after the lifting of the freeze we 
were besieged by applicants for affiliation, our first decisions on 
affiliation were made solely on a case to case basis without 
regard to any definite criteria. The present “normal” procedures 
and application of various criteria have been evolved over a 
period of time and are subject to constant review and revision. 
With the foregoing qualifications, the answers to Section III 


of the Committee’s Questionnaire are: 


. SIZE OF COMMUNITY 


a. Please indicate whether size of the community in which a 
prospective television affiliate is located is a factor in awarding 


television affiliations. 


ANSWER: The size of the community in which a station is 
located is not ordinarily a factor in determining affiliates. (For 
the purpose of this question, we are assuming that a television 
station is “located” in community A if it is licensed as a com- 
munity A station. ) 

However, generally speaking, CBS Television wishes to have 
an affiliate in each of the larger (in terms of population) com- 
munities and, other things being substantially equal, if faced 
with the problem of choosing between two stations serving 
substantially the same area, but located in different communi- 


ties, would prefer the station located in the larger community. 


| XIV] 
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The reason is that we believe that advertisers would prefer 
the station located in the larger community because it would 
be more likely to attract viewers than a comparable station in 
a smaller community. However, so far as we have been able to 
determine, we do not have any examples of cases where size 
of community in which a station is located has played a part 
in our decision to affiliate with one station in preference to 
another. 
Also, the application of all of the factors which are con- 
sidered in selecting an affiliate may result in the selection of a 
station located in a smaller community instead of one located 
in a larger community. Example: station KXJB-TV in Valley 
City, North Dakota, was preferred to station WDAY-TV in 
Fargo, which is larger than Valley City, because it was our 
belief that KXJB-TV would provide service to a larger number 
of homes than would WDAY-TV. 
Further, the mere size, importance or other characteristics 
of two communities may result in the granting of a CBS Tele- 
vision affiliation to a station located in each of such communi- 
ties although, technically, a station located in either could serve 
both. Example: CBS Television has an affiliate in both Wash- 
ington, D. C., and Baltimore, Maryland. 


b. If the answer to (a) is “yes,” please indicate the smallest com- 
munity in which a television station affiliate of your network is 


located. 


ANSWER: Poland Springs, Maine, population unknown, esti- 
mated to be less than 1,000. 


























5262 § MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 








2. SIZE OF SERVICE AREA 


a. Please indicate whether size of service area, in terms of 
population, of a prospective television affiliate is a factor in 


awarding television affiliations. 


Note: Except as specifically noted, the reply to this question does not apply to Extended 
Market Plan affiliations. 


ANSWER: The total number of families residing within that 


portion of any television station’s service area which is not 


otherwise served by a CBS Television affiliate is a primary 
factor in decisions affecting affiliation, since there is a direct 
relationship between this factor and CBS Television’s objective 
of reaching the largest possible number of homes at a competi- 
tive “cost per thousand.” In most situations, the television 
station serving the largest service area is preferred because 
more television homes will be reached and rates for stations 
with larger service areas generally reflect a lower cost per 
thousand than do those for stations with smalier service areas. * 

However, if network coverage is desired in a market which 
is located not far from the service area of one or more CBS 
Television affiliates, it may be advisable to select a station with 
a smaller service area in order to minimize the effect of duplica- 


tion of service. 


* * * + * * 7 * a * * * 

Size of service area has been, and will be, a determinative 
as well as a comparative factor in selecting affiliates. Generally, 
we will not affiliate with a station unless it can provide an 
unduplicated circulation of at least 40,000 homes. In specific 


*Television rates are not directly proportional to station circulation. If they were, stations 
in small markets would find it difficult or impossible to obtain sufficient revenue. For 
that reason, stations with smaller circulation do not have a card rate proportionately less 
than that of a station with a large circulation. This pattern of increasing cost per thousand 
as circulation decreases is consistent with other media. 
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cases the number may be increased or decreased somewhat 





by the interplay of other factors affecting affiliation. 





The reason for refusing to affiliate with stations which cannot 





produce a minimum of circulation is purely economic. A cir- 





culation of approximately 40,000 homes is required to justify 
a card rate of $150 to $175. We have found that affiliation 


with a station which cannot justify a card rate of at least $150 







will result ia a financial loss to CBS Television. 






(The two preceding paragraphs do not apply to EMP affiliates with re- 
spect to which there is no minimum as to circulation or justifiable card 





rate. The reason we could not afford to affiliate, except on an EMP basis, 
with a station which would not produce a minimum circulation and 






justify a minimum card rate is that such a station could not produce suffi- 





cient revenue to defray even our out-of-pocket costs [such as wire line 
and TVR costs|. While many EMP affiliates did not pay their way from the 
beginning, and some do not do so now, the EMP affiliation held out the 


prospect of such stations being able to pay their own way in the future 







as, indeed, many of them are now doing.) 









b. Please indicate what criteria are utilized in ascertaining the 
boundaries of service areas. Are the Grade A or Grade B 


contours of the FCC utilized? If not, please indicate in some 







detail the methods utilized. 


ANSWER: At the present time, the geographical boundary of 





the service area of a station is based primarily on engineer- 





ing measurements or computations. CBS Television includes 





within the service area of each station all of that area to which 









that station delivers a signal having the minimum required 
field intensity. The respective minimum field intensity require- 


ments used by CBS Television are based upon the following 






values: 
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Channels 2-6 . . ... . . . 40dbu (100 uv/m) 
Channels 7-13. . . . . . . . %5SOdbu (316 uv/m) 
Channels 14-83 . . . . . . . 64dbu (1600 uv/m) 


The contours of service areas as used by CBS Television do 
not coincide, for Channels 2-13, with either the A or B con- 
tours as defined by the FCC. The reason for this is that, in 
general, audience data indicate a substantial public acceptance 
and use of VHF signal values lower than that corresponding 
to Grade B. 

Whenever available, actual measurements of field strength 
are used. When measured data are not available, CBS Tele- 
vision engineers compute the outer limits of a station’s service 
area. Such computations are made in accordance with methods 
prescribed by the FCC for computing field intensities. 

In the past considerable reliance was placed on the Nielsen- 
CBS Television Reception Study, particularly in areas where 
all of the stations serving — or which will serve — that area 
were in. operation prior to the time of such study. Because of 
the large number of stations which have commenced opera- 
tion since the date of such study (reviewed Fall of 1953) 
and the many changes which have occurred in stations’ trans- 
mitting facilities, it is now used only as a supplement to the 
engineering data.’ 

In addition, a certain amount of reliance has been placed 
upon reports from local television set dealers and servicemen, 


advertisers, advertising agencies and others as to the public 


1Since the date of the reply to Senator Bricker’s questionnaire, CBS Television has sub- 
scribed to a coverage study which is now in progress. When completed, this study will show 
on a county-by-county basis the viewing and the frequency of viewing of all television 
Stations. 
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acceptance and effective service area of a television station. 
These reports and the Nielsen-CBS Television Reception Study 
have been valuable in enabling CBS Television Engineering and 






Research Departments to establish the relationship between 





field intensity contours and actual viewing. 





Further, CBS Television may adjust a station’s service area 





for the purpose of network affiliation by consideration of over- 





lap of present or potential affiliates and the terrain of the area 





in which the station is located. 






As is often the case with respect to application of other 





criteria, determination of a station’s service area is the result 






of the exercise of judgment based upon practical experience. 
While the criteria outlined above are useful as guide posts, they 





cannot be applied rigidly or in a vacuum. 





For example, theoretically, and in the absence of other data 





based on practical experience and observation, the A and B 






contours determined in accordance with the Commission’s 






standards are useful measures of the service area of a station. 





So are the Commussion’s definitions of adjacent and co-channel 


interference, although the experience of CBS Television in- 





dicates that, in many instances, such interference has more 





theoretical than actual significance. Studies, such as the 





Nielsen-CBS Television Reception Study, underwritten by 





CBS, and reports from dealers, servicemen and others have 






indicated that tests other than delineation of the A and B con- 


tours and computation of theoretical interference must be ap- 





plied. In many instances, mathematics must be tempered with 





judgment and practical experience. 
In determining the usefulness of the service area of a pros- 
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pective affiliate, one of the most perplexing and difficult prob- 
lems is the estimation of absolute and relative overlap and the 
seriousness of such overlap when viewed in the light of other 
criteria. 

The actual amount of present or potential overlap of any 
station with present or future affiliates of CBS Television is 
determined in the first instance by the Engineering Department 
of CBS Television. For this purpose, contours are drawn using 
the signal intensity value referred to in the first part of this sec- 
tion. The overlap is deemed to exist in those areas which are 
common to the areas which are delineated by two or more of 
such contours. 

The Research Department of CBS Television determines 
overlap contours on the basis of the contours furnished to it 
by the Engineering Department and adjusts such contours in 
the light of such audience data as may be available to it and, 
where in its opinion such projection is appropriate, on a pro- 
jection arrived at by combination of such data with subsequent 
changes in the number and method of operation of stations in 
the area under consideration. The principal source of such data 
is the Nielsen-CBS Television Reception Study. 

The number of homes within the various overlap areas is 
computed by either the Engineering or Research Departments, 
using the usual methods for that purpose. 

In evaluating the seriousness of overlap in any particular 
case, various factors are considered. If we are concerned only 
with the problem of overlap with respect to station A and sta- 
tion B, the principal factors are the extent to which the total 
service areas, in terms of number of homes, of station A and 
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station B, taken separately, are included within the overlap 
area; the relative importance of the communities in which 
station A and station B are located; the relative importance 
of other communities in the non-overlap service areas of each 
of the stations; the relative importance of the entire service 
area of each of such stations; and the importance of communi- 
ties within the overlap area which may be receiving a relatively 
poor quality signal from either station A or station B. If the 
overlap involves more than two stations, the same factors must 
be considered with respect to the respective service areas of 
each of such stations. 

The following are the primary reasons which make it neces- 
sary for CBS Television to make its affiliation determination in 
such a way as to keep to a minimum the amount of serious 
overlap: 

(i) Overlap will decrease the value to advertisers (whether 
network, national spot or local) of the affiliates which are sub- 
jected to overlap and, particularly, in the case of affiliates in 
important markets, will make it more difficult for CBS Tele- 
vision to obtain affiliation agreements with the better stations 
in those markets. 

(ii) Despite the fact that a prospective affiliate is willing to 
accept a network card rate based solely on its unduplicated 
circulation, it seems inevitable and quite natural that such an 
affiliate, after it has secured for itself any substantial portion of 
the viewers in the overlap area, will believe itself entitled to be 
| paid, and will request that it be paid, on the basis of actual 
circulation delivered by it. In such a case, because of the fact 


that station rates are not directly proportional to circulation, 
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the network’s cost per thousand will increase. In addition to 
this factor, costs to the advertiser would also tend to increase, 
without compensating value to him in terms of increased cir- 
culation, since it would be quite unlikely that the first affiliate 
would consent to a rate decrease proportionate to the new 
affiliate’s increased circulation.’ 

CBS Television does not contend that it now has perfected 
the best methods for determining the service areas of television 
stations. It intends to continue to re-examine and re-evaluate 
its methods in the light of continued experience of itself and 
others. 


c. What is the smallest service area of any television affiliate 


of your network? 


ANSWER: The smallest service area, in terms of population, of 
any CBS Television affiliate is that of KZTV, Reno, Nevada 
(19,800 homes) .? 


The foregoing comments with respect to minimum size of service area apply in general to 
Extended Market Plan affiliates, although the number of homes required will be greatly 
reduced. Whether or not it will be necessary to establish a minimum is not now known. 


The smallest service area of any Extended Market Plan affiliate now under contract is 
that of Big Spring, Texas, 9,800 homes. 


. NUMBER OF TELEVISION SETS 
a. Please indicate whether the number of television sets in the 
service area of the prospective television affiliate is a factor in 


awarding television affiliations. 


ANSWER: No, except in the case of UHF stations, since ordinar- 
ily it is assumed that eventually there will be a television set 
in most homes in the service area of a prospective affiliate and, 


1Since the date of the reply to Senator Bricker’s questionnaire, CBS Television has formu- 
lated a policy with respect to making individual stations available for specific programs 
upon the request of the advertisers concerned. That policy is outlined in the last section of 
this appendix. 

2Since the filing of the reply, CBS Television has affiliated with KHAD-TV, Laredo, Texas, 
which, according to the most recent available information, has a service area of only 14,000 
homes and of only 3,700 television homes. 
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where such assumption is made, this factor is of little impor- 
tance. For the bearing of this question on UHF stations, see 


the answer to Question 9. 


b. If the answer to (a) is “yes,” please indicate the television 
affiliate of your network with the fewest television sets, giving 


the number of such Sets. 


ANSWER: We do not have this information. However, on the 
basis of estimates by the Research Department of CBS Tele- 
vision, it would appear that at December 1, 1954, WAIM-TV, 
Anderson, South Carolina, had only 7,550 television homes 


in its service area.' 


. PROXIMITY TO OTHER TELEVISION AFFILIATES 


a. Please indicate whether proximity to another television 
affiliate of your network is a factor in awarding television 
affiliations. 
ANSWER: Proximity to other affiliates is not in itself a criterion 
in the selection of affiliates, but because of its relationship to 


overlap, please see the answers to Questions 2 and 4(b). 


b. If the answer to (a) is “yes,” please indicate (i) the minimum 


distance permitted (ii) the maximum overlap permitted. 


ANSWER: CBS Television has no fixed rules as to minimum 
separation distance or maximum overlap. As a result of prox- 
imity a station may provide very little unduplicated service 
and, hence, be unattractive as an affiliate. Factors such as 


terrain, power with which the station and nearby stations are 
1See second footnote to answer to question 2(c). 
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operating and the propagation characteristics of the different 
channels all have a bearing on desirable mileage separation 
between affiliates. So does the importance of the communities 
served —e.g., Washington and Baltimore. Also taken into 
account is the ratio of overlap to otherwise unduplicated 
circulation. 

For the reasons outlined above, no minimum or maximum 
is prescribed for mileage separation or overlap. 
* * * * * * * * * * * * 
. lf the criteria referred to in III-1, III-4, are in any way inter- 
dependent, please explain in detail the nature of the interde- 


pendence. 


ANSWER: The criteria referred to in Questions 1 through 4 are 
interdependent, as are all other criteria used in determining 
questions of affiliation, to a greater or lesser degree depending 
upon the facts of each individual case. Ordinarily, size of serv- 
ice area, in terms of unduplicated circulation, will be the most 


important criterion. 


. CARD RATE 


a. Please indicate whether the card rate of the prospective tele- 


vision affiliate is a factor in awarding television affiliations. 


b. /f the answer to (a) is “yes,” please indicate the lowest card 


rate of any television affiliate of your network. 


ANSWER: With two exceptions, the card rate of a prospective 
affiliate is not a factor in determining whether or not to affiliate 
with that station. 


The first exception is that if the station will not accept an 
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Extended Market Plan affiliation and unduplicated circulation 
(present and near future) of the station will not justify a card 
rate of at least $150, CBS Television will not affiliate with that 
station because to do so would result in excessive out-of-pocket 
loss. 

Also, if a station should demand a card rate in excess of that 
which CBS Television believes is justified by the unduplicated 
circulation (present and near future) of that station (and, 
perhaps, other factors) CBS Television would refuse to affiliate 
with that station, or might terminate its affiliation with that 
station and shift to another. In practice, this exception is more 
theoretical than real, although it has been determinative in a 


few instances. 


. Please indicate what effect, if any, is given to the fact that 


the prospective television affiliate also owns one or more tele- 
vision stations in other communities which are television affili- 


ates of your network. 


ANSWER: The fact that the owner of a prospective television 
affiliate in area A is also the owner of a present television 
affiliate in area B (or a radio affiliate in any area) may be of 
significance in three respects in determining whether to affili- 
ate with such owner in area A: 

(i) Where such owner has only just commenced operations in 
area A, or just purchased the prospective affiliate in area A, 
the quality of such owner’s local station operations in area B 
will usually be a good indication of the probable quality of 
such owner’s local station operations in area A; 


(ii) If the business relationship between CBS Television and 
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such owner in respect of the area B affiliation has been mutually 
pleasant, there will be a natural desire on the part of CBS 
Television to continue that relationship in area A; and 

(iii) In order to obtain network coverage in, for example, 
three specific areas in the aggregate, it may be necessary to 
apply affiliation criteria to prospective and present affiliates in 
groups, rather than separately, weighing the merits of affiliating 
with the same owner in all three areas as against the merits 
of not covering one or more of such areas. In such a case, the 
decision may be to affiliate with the same owner in all three 
areas on the ground that aggregate network coverage will be 


improved. 


. Please indicate what effect, if any, is given to the fact that 
the prospective television affiliate operates on channels 7-13 


rather than on channels 2-6. 


ANSWER: No effect is given to the fact, as such, that a pro- 
spective affiliate operates on one of channels 7 through 13 
instead of on one of 2 through 6. Such fact does, however, 


affect size of service area. (See the response to Question 2.) 


. Please indicate what effect, if any, is given to the fact that 
the prospective television affiliate operates on a UHF rather 
than a VHF channel: 


a. 1f no VHF television station is allocated to the community 


in which the UHF station is located. 


b. /f one or more VHF television stations are allocated to that 
community, but no VHF station is yet in operation in that com- 


munity. 
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c. If one VHF station is in operation in that community. 
d. If two VHF stations are in operation in that community. 
e. If three VHF stations are in operation in that community. 


f. lf four or more VHF stations are in operation in that com- 


munity. 


g. In answering (a) through (f), please indicate what effect, if 
any, is given to the fact that a VHF station may not be allocated 
to or located in the same community as that in which the UHF 
station in question is located, but is allocated to or located in 
a nearby community. If any effect is given to that factor, please 
show with as much specificity as possible the criteria followed 
—e.g., distance, power, antenna height, etc.—in determining 
whether a television affiliation should be granted to the UHF 


station. 


ANSWER: No effect is given to the fact, as such, that a prospec- 
tive affiliate operates on a UHF instead of a VHF channel. 
However, such fact does affect the size of the service area of 
the station, which is one of the criteria used in determining 
affiliation. 

In determining whether or not to affiliate with a UHF sta- 
tion, if a VHF station is available, CBS Television must, be- 
cause of competitive considerations, take into account the per- 
centage of sets in the area which are capable of receiving UHF. 

Assuming that no VHF station is allocated to the community 
to which a UHF station is allocated, CBS Television would 
affiliate with the UHF station if it provided a satisfactory 


amount of unduplicated circulation (after taking into account 
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10. 


the circulation of other present and prospective CBS Television 
affiliates ) and met the other criteria referred to in this response. 

CBS Television has affiliated with UHF stations in com- 
munities in which a VHF station is in operation—e.g., Erie, 
Pennsylvania, and Milwaukee, Wisconsin.’ 

CBS Television has not affiliated with a UHF station in a 
community in which more than one VHF station is in opera- 
tion. Whether or not it will do so will depend on all of the 
pertinent factors in each case. It should be noted, however, 
that CBS has contracted to purchase, subject to FCC consent, 
station WOKY-TV, Milwaukee. Three VHF channels have 


been allocated to the Milwaukee area. 


Please describe any other criteria which are utilized in the 


awarding of television affiliations by your network. 


ANSWER: In addition to the several criteria and factors de- 
scribed in the answers to the first nine questions, and which 
play a part in CBS Television’s determination whether or not 
to affiliate with a particular station, there are a number of other 
considerations which, in appropriate circumstances, have a 
bearing on the CBS Television decision. 

Where the question which is presented to the CBS Television 
Division involves a choice among two or more competitors for 
an affiliation in the same market, the nature of each station 


plays an important part. In such a case, the stature and operat- 


4Since the date of the reply to Senator Bricker’s questionnaire, CBS Television has affili- 
ated with WEHT, Henderson-Evansville, although a VHF station will be in operation in 
that market within the near future. Also since that date CBS has purchased WOKY-TV, 
Milwaukee, pursuant to FCC consent and is operating that station as WXIX. As of March 
1, 1956, CBS Television was affiliated with 29 UHF stations, 22 on a regular basis and 
seven on an EMP basis and has “per-program”’ arrangements with 20 others. CBS has 
contracted to buy WGTH-TV, Hartford, subject to FCC consent. 
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ing record of each station will have an important bearing and 
such factors as its physical facilities, its community activities 
and community relationships, the aggressiveness of its opera- 
tion and its over-all popularity are considered. Similarly, the 
aggressiveness of its national representation may play a part. 
So, too, all other things being equal between or among the 
competing stations, CBS Television generally prefers a tele- 
vision affiliate which is newspaper-owned because of the effect 
of such ownership on the role of the station in the community. 

A second additional factor has from time to time, although 


certainly not invariably, played an important part in the affilia- 
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CBS and the owners of the television station in the radio broad- 
casting field. Thus, all other things being reasonably equal, 
where the question is otherwise a close one, CBS Television 
has affiliated with a television station with whose owners CBS 
Radio has had an historical and pleasant relationship. This 
factor, it may be noted, depends on the particular circum- 
stances involved and has not always been decisive. Particularly 
where the market is one which does not otherwise justify 
affiliation or where the radio affiliate has been long delayed 
in obtaining a television station, or where the radio affiliate 
has not obtained facilities reasonably equivalent to other tele- 
vision stations in the market, CBS Television has found it 
economically necessary to affiliate with non-radio-affiliated 
television stations in preference to one which has had a radio 
affiliation. 

A third and related factor which may play a part in the 


choice of a television affiliate is its previous history in radio 
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broadcasting, even though it has not been a CBS Radio affil- 
iate. Again, all other things being equal, CBS Television will 
choose a television affiliate with experience, and successful his- 
tory, in the broadcasting field over one without such experi- 
ence and history. Further, in the event that the licensee of a 
television station is also the licensee of a radio station with 
which CBS Radio wishes to affiliate, that fact will be con- 
sidered. 

A fourth factor which plays a part in choosing among com- 
petitors for a television affiliation is the structure and organiza- 
tion of the television station. CBS has found that as a general 
rule a station whose ownership and management are integrated 
will be a more successful station than one whose ownership 
and management are not integrated, and hence will prefer the 
former type of station to the latter. 

A fifth factor which tended to play a larger role in affiliation 
determinations in the earlier days than it does now was simply 
what was available as the result of the historical progression of 
assignments. In the period during or immediately following the 
freeze, the pattern of operating stations obviously did not 
always follow the scale of the desirability of the market. As 
the result, affiliations in major markets were not available to 
CBS Television and it was faced with a necessity of affiliating 
in less important markets which provided some service in an 
important area. This criterion, if such it can be called, was 
only the necessity of providing the best service which was 
available. 

A sixth factor which is applicable in appropriate circum- 
stances in influencing a choice among applicants for an affilia- 
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tion is that arising from antenna installations. Thus, there are 


situations in a community or an area where for example over 


a period of years there have only been one or two stations and 


the home antennas have been installed solely to receive those 
existing stations. If this occurs, there may be difficulty in re- 
ceiving a new station in the same community, since it will be 
necessary for the antennas to be converted. In such circum- 
stances, CBS Television would, if all other things were equal, 
prefer the station for the reception of which no such problems 
or expenditures by the home owner are necessary. 

A seventh factor which in fact has been decisive in only one 
affiliation decision thus far is the station’s pattern of coopera- 


tion in broadcasting network programs. Where, over a sub- 
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stantial period of time, CBS Television’s experience with a 
station establishes clearly that the station is not providing 
clearances for network programs during network option time 
and is refusing such clearances in favor of local or national 
spot commercial programs which are clearly of no special pub- 
lic service nature, CBS Television has on one occasion switched 
its affiliation from such a station at the expiration of the affilia- 
tion contract. A related situation is that where station A con- 
siders itself primarily interested in carrying the programs of 
another network and is unable to do justice to the programs 
of the other network and those of CBS Television. In such a 
case if station B were available, could serve the area adequately, 
and indicated its intention of looking to CBS Television as its 
primary network, CBS Television would affiliate with station B. 

An eighth factor, applicable not to a choice among tele- 


vision stations, but to the question whether to affiliate at all 
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in a given area, is the economic status of the area which the 

television station serves. This factor, which is supplementary : 

to the factors described in Questions 1 to 4, is likely to be 

determinative where there is a close question as to whether 

the population in the service area and the cost per thousand 3 

warrant affiliation. For example, if the area presents a border- i 

line case in terms of homes, such factors as retail sales, rate of 

growth and family purchasing power are taken into account Fe 

in the affiliation decision. : 
Finally, in addition to all the foregoing more or less objec- 

tive and tangible factors, it must be realized that intangible 

and psychological factors may and do play a role in affiliation 

decisions. These psychological factors include the general per- 

sonal impression which the owners and managers of a proposed 

affiliate make on CBS officers and personnel who make the 

decision; expressions of Congressional interest; and public 

community reactions. Even if it were desirable to do so, it is 

impossible to exclude such intangible factors which play an 

indeterminate, but nevertheless apparent role in affiliation 

problems just as they do in the decisions of all businesses. It 

is difficult to isolate and identify the precise role which psycho- 

logical factors of this nature play, but they unquestionably 

do play a role in the difficult and delicate task of determining 


whether to affiliate in a particular community and with whom. 


(PER-PROGRAM STATIONS) 

(NoTE: Where CBS Television has not affiliated with a station in a par- 
ticular community because CBS Television did not deem it desirable to 
de so in the light of the foregoing criteria, CBS Television, upon request 
of the sponsor of a particular program will furnish that program to the 
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non-affiliated station on a per-program basis provided that CBS Televi- 
sion is able to enter into mutually satisfactory arrangements with the 
non-affiliated station. 


These per-program arrangements are made with non-affiliates in com- 


ch RS ABE a ae aaa 


pletely isolated markets—that is, where the service area of such non- 
affiliates do not overlap the service areas of existing affiliates, with non- 


affiliates located in the same city or within the service area of an existing 


affiliate if that affiliate has not accepted the particular program, and with 


non-affiliated stations located in a community other than the community 
to which an affiliated station is licensed but still within the service area 
of the affiliate. 

If the non-affiliated station is located in a community other than that 
to which an affiliated station is licensed but still within the service area 
of the affiliated station, releasing the program to the non-affiliated station 
is contingent upon that station accepting a rate which is based on the 
incremental set circulation contributed by that station to the CBS Tele- 


vision Network.) 
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APPENDIX D 
The Record of CBS Owned 


Television Stations 


; 
: 


ce 
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The following is a summary of the local programming activities of the 
four CBS Owned television stations: 


WCBS-TV, New York City 


The total dollar value of facilities and air time’ contributed free 
by WCBS-TV in 1955 to charitable, governmental, religious, 


educational and other civic organizations amounted to 


$3,204,089. Some of this contribution consisted of announce- ‘| 
ments on behalf of the various agencies which, because of their i 
frequency and flexibility, are often more effective than a fixed : 
weekly program. WCBS-TV broadcast a total of 5,438 such 5 
announcements in 1955. Many of these were carried on a “live” ‘| 
basis and delivered within established programs by well-known ; 
talent. : 
Program Series. In addition to announcements, WCBS-TV ; 


broadcasts a variety of local program series in the field of 4 
information, education and public affairs. Among the local 
programs which were broadcast by WCBS-TV in 1955 were 


the following: 


1Time costs, as set forth in this Appendix, represent the card rates of the respective stations 
for the amount and class of time involved. 5 
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CAMERA THREE, a weekly half-hour program produced with 
the cooperation of the State Education Department of the Uni- 
versity of the State of New York. Dr. Ward C. Bowen, Chief of 
the Bureau of Audio and Visual Aids of the New York State 






Education Department, is advisory consultant for the program 





and the regular host is James F. Macandrew, Director of Broad- 





casting for the New York City Board of Education. “Camera 





Three” is designed to serve as a study of man and his relationship 
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to himself and to those about him. It utilizes experimental tele- 





vision techniques in production and in treatment of subject 





matter. During 1955, “Camera Three” focused primarily on the 





literary contributions of Dostoevsky, Shakespeare, Conrad, 





Sandberg, Steinbeck and others. The facilities and time costs 






for “Camera Three,” for each program, average $6,306. 






EYE ON NEW YORK, a weekly half-hour program, employing 





both live and film techniques, and dealing with community 





activities in and around New York City. The subjects presented 





on “Eye on New York” range from occurrences in New York 





City’s history to the events encountered by a Police Department 





squad car on duty in Times Square. Leading local public figures 





have appeared on the program to discuss matters of community 





interest. The facilities and time costs for “Eye on New York,” 






for each program, average $5,349. 






ON THE CAROUSEL, produced in cooperation with the New 





York City Board of Education. “On the Carousel” is a weekly 





hour-long program intended primarily for children of elemen- 





tary school age. The principal effort of the program is to blend 






education and entertainment for such children. Among the 
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topics presented have been young people’s hobbies, children of 
other nations, pets and their care, and simple “how-to-do” fea- 
tures. The facilities and time costs for “On the Carousel,” for 


each program, average $5,074. 


HICKORY DICKORY DOCK, produced in cooperation with the 
New York City Board of Education. “Hickory Dickory Dock” 
is a half-hour weekly program intended for children of elemen- 
tary school age and conducted by a kindergarten schoolteacher. 
The facilities and time costs for “Hickory Dickory Dock,” for 


each program, average $1,461. 


OUR GOODLY HERITAGE, featuring Dr. William Bush Baer, 
Dean of the College of Arts and Sciences of New York Uni- 
versity. Presented on Sunday mornings, “Our Goodly Heritage” 
is a fifteen-minute program devoted to readings and interpreta- 
tions of the Bible by Dr. Baer, a leading authority on the Bible. 
The facilities and time costs for “Our Goodly Heritage,” for 


each program, average $1,782. 


AMERICA IN THE MAKING, a series of twenty-six weekly half- 
hour programs that was broadcast commencing in November 
1954, and was produced by WCBS-TV with New York Uni- 
versity and the Metropolitan Museum of Art. The program, 
with the aid of artifacts available from the Museum, explored 
America’s colonial origins and the early days of the Republic. 
Dr. Robert Iglehart, Chairman of the Department of Art Educa- 
tion at New York University, moderated this series, assisted by 
other members of the University faculty. The facilities and time 
costs for “America in the Making,” for each program, averaged 
$2,606. 
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GIVE US THIS DAY, a five-minute religious program at the 
opening and closing of each broadcast day. “Give Us This 
Day” is produced in cooperation with the Protestant Council 
of the City of New York, The New York Board of Rabbis and 
the television office of the Archdiocese of New York. Clergy- 
men from these groups deliver inspirational messages which are 
filmed by the station for broadcast. The weekly facilities and 
time costs for “Give Us This Day” average $7,571. 

THE BIG PICTURE, a half-hour weekly filmed documentary 
series produced by the United States Army. The time costs 
for this program are $900 weekly. 

THE PASTOR, a fifteen-minute filmed program presented each 
week under the auspices of the Protestant Council of the City of 
New York. “The Pastor” features the Reverend Dr. Robert E. 
Goodrich, Jr. of the First Methodist Church in Dallas, Texas. 
The time costs for this program are $1,250 weekly. 
SHAKESPEARE ON TV, a series of lectures on Shakespeare by 
Dr. Frank C. Baxter of the University of Southern California. 
This series of filmed programs was produced by KNXT, the 
CBS Owned station in Los Angeles, and was first presented ir 
New York in 1954. A special “summer school” series of forty- 
five minute weekly programs was again presented in New York 
in 1955. The time costs for this series of “Shakespeare on TV” 
were $2,500 per program. 


Special Programs. Among the individual special local programs 
broadcast by WCBS-TV in 1955 were: 

A LINK IN THE CHAIN, under the auspices of the Christophers; 
BORN IN THE WHITE HOUSE, for the National Foundation for 
Infantile Paralysis; 
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CARDINAL SPELLMAN AND CATHOLIC CHARITIES; 
DAY OF ATONEMENT and FESTIVAL OF LIGHTS, for the 
New York Board of Rabbis; 

JACK BENNY VARIETY SHOW FOR RETARDED CHILDREN; 
JUNIOR LEAGUE MARDI GRAS BALL, for Junior League 
Charities; 

MIKE MAKES HIS MARK, for the National Education Associa- 
tion; 

NEW YORK DOCUMENT, for the Federation of Jewish Philan-. 
thropies; 

NEW YORK HERALD TRIBUNE FORUM FOR HIGH SCHOOLS; 
SENATOR HERBERT LEHMAN ON “NIKE”; i 
THAT I MAY SEE, a film produced by the Catholic Church; | 
THE CHRISTMAS STORY, in cooperation with the Protestant 
Council of the City of New York; 

THE DAY BEFORE EASTER, a special religious program; 

THE MAYOR'S CONFERENCE, a panel program in which Mayor 

Robert F. Wagner was interviewed by four New York City 
newspaper reporters; and 


RELIGION IN AMERICAN LIFE, a special religious program. 


News Programs. In addition to its public affairs programs, 
WCBS-TV broadcasts regular local news and weather pro- 
grams. Insofar as possible film shot locally is used to supplement 
films of national and international events which appear on both 
network and local news programs. The local news schedule of 
WCBS-TV is as follows: 

NEWS OF NEW YORK: 7:25-7:30 AM, and 7:55-8:00 AM, 
Monday through Friday; 
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SLX O'CLOCK REPORT: 6:00-6:15 PM, Monday through Satur- 
q day; 
1 RAIN OR SHINE: 7:10-7:15 PM, Monday through Friday; 
LATE NEWS: 11:00-11:10 PM, Monday through Saturday; 
LATE WEATHER AND SPORTS: 11:10-11:15 PM, Monday 
through Saturday; 
LATE LATE NEWS: three to five minutes at sign-off, each day of 
the week. 
The program costs, value of time and facilities for all local 


news programs in 1955 were $2,600,687. 


A Typical Week’s Programs and Announcements. During the 
week of March 25 through March 31, 1956, WCBS-TV broad- 
cast a total of 111 announcements, having a value of $29,100, 
for the following organizations: American Council to Improve 
Our Neighborhoods, American Optometric Association, Ameri- 
can Red Cross, Citizens’ Committee to Keep New York City 
Clean, Committee for a Quiet City, Federal Bureau of Investi- 
gation, Ground Observer Corps, Herald Tribune Fresh Air 
Fund, Hospitalized Veterans’ Writing Project, National Safety 
Council, Nephrosis Foundation, N. Y. Association for the Blind, 
N. Y. City Board of Education, N. Y. City Cancer Committee, 
N.Y. City Fire Department, N.Y. City Society for Crippled Chil- 
dren and Adults, N. Y. Philanthropic League, N. Y. State De- 
partment of Education, United States Air Force, United States 
Department of Agriculture, United States Department of De- 
fense, United States Department of Health, Education and 
Welfare, United States Marine Corps, United States Navy and 








United States Treasury Department. 
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In addition to its regular local news schedule, during the 
week of March 25 through March 31, WCBS-TV broadcast the 
following local religious, informational or educational pro- 
grams: “Camera Three,” “Eye on New York,” “Give Us This 
Day,” “Hickory Dickory Dock,” “On the Carousel,” “Our 
Goodly Heritage,” “The Big Picture” and “The Pastor,” all 
described previously. WCBS-TV also broadcast the following 
other local programs during this week: 

YESTERDAY’S WORLDS, a half-hour program on archeology 
presented in cooperation with New York University, the Metro- 
politan Museum of Art and the Educational Television and 
Radio Center of the Ford Foundation. “Yesterday’s Worlds” 
is a series of programs currently being broadcast weekly by 
WCBS-TV. The program broadcast during this week was de- 
voted to the Persian Empire and presented Dr. Casper Kraemer, 
Professor of Archeology at New York University and the regu- 
lar moderator of the program, discussing Persian artistry and 
crafts with Charles Wilkinson, Curator of Middle Eastern Arch- 
eology at the Metropolitan Museum of Art. 

RIGHT NOW, a half-hour panel discussion program concerning 
civic problems in New York City. “Right Now” is also a series 
currently being broadcast by WCBS-TV. During the week of 
March 25 through March 31, the program presented the Presi- 
dent of the High School Teachers Association, a representative 
of the Teachers’ Guild of the AFL-CIO, the Director of the 
Budget for New York City and the President of the United 
Parents Association discussing “Teachers vs. New York City.” 
THE PASSOVER FESTIVAL, a special half-hour program in 


observance of Passover. 
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EASTER SEAL TELEPARADE OF STARS, a half-hour film for 
the New York City Society for Crippled Children and Adults. 


The total facilities and time costs for these programs during 









this single week were $39,108. 






Awards and Commendations. WCBS-TV received the follow- 









ing awards in 1955: 
Variety Showmanagement Award to WCBS-TV, New York, 





for “Education With Showmanship.” 





For “Camera Three,” the Institute for Education by Radio- 





Television of Ohio State University presented its First Award 





in the local and regional classification for a cultural program 
to WCBS-TV. 
For “On the Carousel,” WCBS-TV received the Institute for 
Education by Radio-Television of Ohio State University’s Spe- 










cial Award in the local and regional classification for a chil- 





dren’s program. 





For its over-all public service programming, WCBS-TV was 





cited by the Alfred I. duPont Awards Foundation for “America 





in the Making,” “Camera Three,” “On the Carousel” and “Our 





Goodly Heritage.” The citation stated that in each of these 





programs “talent and showmanship are called to the service of 





programs of unusual educational and spiritual value.” 

The Board of Managers of the New York Chapter, Sons of 
the American Revolution, presented the Gold Good Citizenship 
Medal of the Society to the Chancellor of New York University, 


Dr. Henry T. Heald, “in recognition of the outstanding drama- 








tization of American history portrayed in the University’s 






notable television series entitled, ‘America in the Making’.” 
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Other awards and citations to WCBS-TV during 1955 were 
received from the Protestant Council of the City of New York, 
the New Jersey State Fair, the National Exchange Club, the 
New Jersey Science Teachers Association, National Founda- 
tion for Infantile Paralysis and the Boy Scouts of America. 

In April 1956, “On the Carousel” received honorable men- 
tion in the awards made by the Institute for Education by Radio- 
Television of Ohio State University. The citation commended 
the program “for a challenging series designed to occupy chil- 
dren’s attention during their free Saturday mornings. The pro- 
gram provides opportunity for self-expression and wholesome 
entertainment for studio participants and home viewers. As an 
important by-product, the program also serves as an excellent 
public relationship vehicle for interpreting the work of the 
schools to the community.” 

Many letters of appreciation and commendation were re- 
ceived from individuals and organizations. Among the organi- 
zations were American Heart Association, American Red 
Cross, Big Brothers of America, the Bishop’s Welfare and 
Emergency Fund, Catholic Charities of the Archdiocese of New 
York, Federation of Jewish Philanthropies, Hadassah, New 
York Board of Rabbis, Office of the Attorney General of New 
Jersey, United Hospital Fund, Vacation Camp and Dormitory 
for the Blind, Young Men’s Christian Association and the 
Young Women’s Christian Association. 


KNXT, Los Angeles 


The total dollar value of facilities and air time contributed free 
by KNXT in 1955 to charitable, governmental, religious, edu- 
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cational and other civic organizations amounted to $1,214,484. 
KNXT broadcast a total of 5,996 announcements in 1955 on 






behalf of these organizations. 









Program Series. In addition to those announcements, KNXT 


broadcast the following local program series in the field of in- 






formation, education and public affairs: 






SHAKESPEARE ON TV, a series of eighteen 45-minute programs 





presenting Dr. Frank C. Baxter of the University of Southern 





California. These programs constituted the “third semester” 





of this well-known educational series. College credit at the Uni- 





versity of Southern California was offered for those viewers who 





enrolled and took an examination. “Shakespeare on TV” has 






been broadcast on twelve educational television stations as well 


as on other CBS Owned television stations. The earlier series of 









“Shakespeare on TV” received seventeen national and local 


awards including citations from The Shakespeare Club of New 





York City, the American Shakespeare Festival Theatre and 





Academy of Connecticut, the Sylvania Award as the nation’s 





best local educational program and two “Emmys” from the 





Academy of TV Arts and Sciences. The facilities and time costs 





for “Shakespeare on TV” during 1955, for each program, 
averaged $1,216. 







OPERATION SAFETY, a series of 15-minute weekly programs 





produced in cooperation with the California Highway Patrol 





and the National Safety Council. The programs concerned 





traffic problems and the prevention of highway accidents. The 





facilities and time costs for “Operation Safety,” for each pro- 






gram, averaged $375. 
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PREPARE, a series of thirteen 15-minute programs produced in 
cooperation with the Los Angeles Office of Civil Defense. These 
programs, part live and part film, were designed principally to 
demonstrate to the people of Los Angeles what should be done 
in the event of a local disaster. The programs also served as a 
means of disseminating information to the Los Angeles Civil 
Defense volunteers. The facilities and time costs for “Prepare,” 
for each program, averaged $375. 

YOUR INCOME TAX, a series of six half-hour programs pro- 
duced in cooperation with the Department of Internal Revenue 
and the California State Franchise Tax Board providing infor- 
mation for the preparation of state and federal income tax 
returns. The facilities and time costs for “Your Income Tax,” 
for each program, average $530. 

LIGHT OF FAITH, a half-hour religious program broadcast each 
week and presenting clergymen, choirs and soloists from 
churches and synagogues in the Los Angeles area. The facilities 
and time costs for “Light of Faith,” for each program, average 
$540. 

GIVE US THIS DAY, five-minute inspirational messages by local 
religious leaders at the opening and closing of each broadcast 
day. The weekly facilities and time costs for “Give Us This 
Day” average $3,360. 

SPOTLIGHT ON OPERA, a sixteen-part series of half-hour pro- 
grams produced in cooperation with the University of Cali- 
fornia at Los Angeles and offered by the University as a college 
credit course. Dr. Jan Popper, Professor of Music at the Uni- 
versity, discussed opera and opera techniques, illustrating his 
lectures with student performances of scenes from opera. The 
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facilities and time costs for “Spotlight on Opera,” for each pro- 


gram, averaged $529. 





LEARNING ’55, an educational series produced in cooperation 





with the City and County schools of Los Angeles. Through the 





reproduction on television of actual classroom techniques, this 





series is designed to inform the people of Los Angeles of the 





educational methods used in the Los Angeles City and County 





public schools. The facilities and time costs for “Learning ’55,” 






for each program, average $1,075. 






FOCUS ON DELINQUENCY, a six-part series of half-hour docu- 
mentary films produced by KNXT concerning the problems of 





juvenile delinquency. By bringing motion picture cameras to 





the breeding places of juvenile delinquency, into court rooms, 





juvenile retention centers and prisons, this series portrayed the 





causes and results of juvenile crime. The series also emphasized 





the positive forces at work to prevent delinquency. The facilities 






and time costs for each of these programs averaged $4,420. 






DRESS BLUES, a series of fifteen-minute weekly programs pro- 





duced in cooperation with the United States Marine Corps. 





Using amateur talent available from the El Torro Marine Air 





Base near Los Angeles, and films prepared by the Marine 





Corps, the program is entertaining as well as informative of the 






activities of the Marines. The facilities and time costs for “Dress 






Blues,” for each program, average $367. 





CHILD PSYCHOLOGY ON TV, a sixteen-part series of 45-min- 


ute programs produced in cooperation with the University of 





Southern California. In a classroom setting, Dr. Herman Har- 






vey, Assistant Professor of Psychology at U.S.C., discussed the 
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methods and techniques of child psychology, using films 
and studio demonstrations. This program was offered for col- 
lege credit by the University. The facilities and time costs for 
“Child Psychology on TV,” for each program, averaged $1,216. 
AMERICA IN THE MAKING, the series of programs produced 
by WCBS-TV, the CBS Owned television station in New York, 
with New York University and the Metropolitan Museum of 
Art. The time costs for “America in the Making,” on KNXT, 
for each program, averaged $480. 


Special Programs. Among the individual special local programs 
broadcast by KNXT in 1955 were: 

CRISIS OVER LOS ANGELES, a program concerning “smog”; 
DAY AFTER EASTER, for the Los Angeles Church Federation; 
FANFARE, for the Community Chest; 

FIGHTER PHOTO, SEA POWER IN THE PACIFIC, SEA POWER 
FOR FREEDOM and THE SIXTH FLEET, for the United States 


Navy; 

GIVE THANKS, for the National Association for Retarded 
Children; 

HEART BEAT and HEART TO HEART, for the American Heart 
Association; 

HERITAGE, for B’nai B'rith; 

JOIN THE STARS, for the American Red Cross; 

MY RIGHT AND MY CAUSE, for the American Bible Society; 
NIGHT OF VIGIL, for the American Hebrew Congregation; 
OPERATION TRUTH, for the United States Information Agency; 
SMOG MEN AT WORK, for the Los Angeles Air Pollution Con- 
trol Board; 
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SUMMER MAGIC and TELEPARADE OF STARS, for the Easter 


Seal Society; 
THAT MORE MAY WALK, for the Sister Kenny Foundation; 





THAT 146,000 MAY LIVE, for the American Cancer Society; 





THE LATTER DAY SAINT, a two-hour conference at the Salt 
Lake City Tabernacle; 

THE MEANING OF EASTER, for the National Council of the 
Churches of Christ; 

THE WHITES OF THEIR EYES, for the United States Army; 
THE ‘Y’ ON WORLD FRONTS, for the YMCA; 

WE HOLD THESE TRUTHS, for the Church Federation of Los 










Angeles; 
WORKSHOP FOR PEACE, for the United Nations; 
YOUR NEIGHBOR CELEBRATES, for the American Hebrew 






Congregation; and 


An hour-long remote broadcast on the dedication of Mt. Sinai 






Hospital in Los Angeles. 










News Programs. In addition to its public affairs programs, 


KNXT broadcasts regular local news and weather programs 





using local films and films of national and international events. 
The local news schedule of KNXT is as follows: 
GRANT HOLCOMB AND THE NEWS: 7:00-7:10 AM, 7:30- 
7:40 AM, 8:00-8:10 AM, 8:45-8:55 AM, Monday through 
Friday; 

CLETE ROBERTS AND THE NEWS: 6:10-6:15 PM, Monday 
through Friday; 

THE BIG NEWS: 10:30-11:00 PM, Monday through Friday; 
SUNDAY NEWS SPECIAL WITH BILL STOUT: 11:00-11:15 
PM, Sunday; 
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SATURDAY NEWS: 9:30-9:45 AM, 1:45-2:00 PM, 2:45- 
3:00 PM, 12:00-12:15 AM; 
SUNDAY NEWS: 11:00-11:15 AM, 3:30-3:45 PM. 

The program costs, value of time and facilities for all local 


news programs are approximately $1,200,000 a year. 


A Typical Week’s Programs and Announcements. During the 
week of April 1 through April 7, 1956, KNXT broadcast a total 
of 105 announcements, having a value of $13,508, on behalf 
of the following organizations: Boys Clubs of America, City of 
Los Angeles, Civic Light, Crusade for Freedom, Easter Seal 
Society, League of Women Voters, Los Angeles Philharmonic 
Orchestra, Padua Hills Theatre, Ramona Pageant, Shrine Cir- 
cus, United States Air Force. 

In addition to its regular news schedule, KNXT broadcast 
the following local religious, informational or educational pro- 
grams: “Give Us This Day,” “Learning ’56,” “Light of Faith,” 
“Dress Blues” and “Your Income Tax,” all described previ- 
ously. KNXT also broadcast the following other local programs 
during this week: 

RENAISSANCE ON TV, a half-hour series with Dr. Frank C. 
Baxter of the University of Southern California and guests, dis- 


cussing Renaissance literature and art. 


KNXT FARM REPORT, a ten-minute daily series presenting 
market reports and agricultural news. This program is designed 
to serve as a “bridge” between the agricultural community of 
Los Angeles and urban viewers, 

The total facilities and time costs for these programs during 


this single week were $8,987. 
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Awards and Commendations. Among the awards received by 
KNXT for programs broadcast in 1955 were the following: 
National Citizens’ Committee for Educational Television 


1955 award to Dr. Frank C. Baxter, for “Shakespeare on TV,” 


“for pioneering vision and outstanding public service in helping 


to bring to the American community the advantages of edu- 
cational television.” 

Hollywood Chapter of the B’nai B’rith 1955 Award to Dr. 
Baxter “for outstanding contribution to television program- 
ming.” 

New Jersey State Fair Blue Ribbon Award to “Shakespeare 
on TV” as “the most outstanding program of its type on tele- 
vision.” 

Little Peabody Award to “Shakespeare on TV” for “out- 
standing programming in the public’s interest.” 

Little Peabody Award to “Learning ’54” for outstanding in- 
terpretation of teaching methods and course content. 

Little Peabody Award to KNXT for “outstanding program- 
ming in the public’s interest.” The multiple honors accorded 
KNXT at this time were stated to be “unprecedented in the 
[Peabody] Committee’s history.” 

TV-Radio Life Magazine, Twelfth Annual Achievement 
Special Award to station KNXT for outstanding service. 

Thirty-First District California Congress of Parent-Teach- 
ers Association to “Learning ’54” for excellence in public serv- 
ice programs. 

National Women’s Committee of Brandeis University to Dr. 


Herman Harvey and “Psychology on TV” for “special con- 
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tribution to American culture and education through the me- 
dium of college credit courses presented on KNXT.” 

Los Angeles Tenth District California Congress of Parents 
and Teachers to “Psychology on TV” and “Child Psychology 
on TV,” for general excellence in programming and avail- i 
ability of public service programs to the public. 

California State Fair Award presented for KNXT’s “out- 
standing programming as judged from the ‘exceptional com- b 
ments’ received from viewers answering a public survey con- 
ducted by the California State Fair and Exposition.” 

Los Angeles Presbytery Award, a “resolution of apprecia- i 
tion” for “Light of Faith.” Presented “for your outstanding 
contributions to the Southern California community and the 
Protestant cause in providing free time and technicians for the 
program.” £ 

TV-Radio Life Magazine Distinguished Achievement 
Award for distinguished programming in 1955 to “Spotlight 
on Opera.” 

Sylvania Award to “Focus on Delinquency” for outstanding 
local public service. This was one of four presented to local 
television stations in the country, and the only one to a station 
west of the Mississippi. 

Juvenile Delinquency Digest Citation. This national publica- 
tion cited “Focus on Delinquency” as the “Best TV Film” in a 
list of “This Year’s “Best on Juvenile Delinquency’.” 

Gold Mike for “Consistent Enterprise in Radio or Television 
News Reporting” by the Radio and Television News Club of 
Southern California. 

Hollywood Kiwanis Club “Special Award” for outstanding 
contribution to the fight against juvenile delinquency. This was 
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the first such award presented by the organization in its thirty- 
year history. 
Los Angeles County Conference on Community Relations 









“Citation for Outstanding Service” for “continuing and sub- 






stantial contributions to the betterment of human relations in 






this area.” 








Institute for Education by Radio-Television of Ohio State 
University, a First Award to “Shakespeare on TV.” This second 





Ohio State award for this program in three years cited Dr. 





Baxter as setting a “praiseworthy example of university in- 





struction, employing television techniques to reach the students 





and vitalize the subject of dramatic literature.” 





Honorable Mention by the Institute for Education by Radio- 





Television of Ohio State University to “Focus on Delinquency,” 





“for its human quality, its honest approach, its varied setting, 





and a certain great sincerity in its presentation of one of South- 





ern California’s most serious problems.” 





Among the letters of appreciation and commendation re- 





ceived from organizations were letters from: American Asso- 





ciation for the UN, American Cancer Society, American Na- 





tional Red Cross, California State Franchise Tax Board, Cali- 





fornia Tuberculosis and Health Association, Campfire Girls, 
CARE, Community Chest, Crippled Children Society, Holly- 


wood Bowl Association, Invest in America Committee, Los 






Angeles County Heart Association, Los Angeles Junior Cham- 


ber of Commerce, Los Angeles Presbytery, the Mayor of Los 






Angeles, Muscular Dystrophy Association, National Founda- 






tion for Infantile Paralysis, San Francisco Opera Association, 






Sister Kenny Foundation, Southern California Symphony As- 
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sociation, The Air Pollution Control Board, United Jewish Wel- 
fare Fund, United States Treasury Department and YMCA. 


WBBM.-TV, Chicago 


The total dollar value of facilities and air time contributed free 
by WBBM-TV in 1955 to charitable, governmental, reli- 


te 


gious, educational and other civic organizations amounted to 
$1,117,230. WBBM-TV broadcast a total of 4,247 announce- 


ments in 1955 on behalf of such organizations. 


Program Series. In addition to announcements, WBBM-TV 
broadcast the following local program series in the field of in- 


formation, education and public affairs: 


a 


OPERATION NEW HORIZONS, a half-hour weekly program 
produced by the Education Department of WBBM-TV in asso- 
ciation with seven local colleges and universities: Lake Forest 
College, University of Illinois, Northwestern University, DePaul 


University, Illinois Institute of Technology, Loyola University 


De eee ee 


and Roosevelt University. The program covers the wide range 
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of activities in progress at the participating institutions. Faculty 
members and others associated with the colleges and univer- 
sities are presented in demonstrations and discussions involving 
their respective fields. In the course of a single month’s pro- 
grams, topics ranged from crystallography to the commemo- 
ration of the tenth anniversary of the United Nations. The 
facilities and time costs for “Operation New Horizons,” for each 


program, average $1,265. ‘ 


THIS WAY UP, a half-hour weekly religious quiz program for 
young people from Chicago churches and synagogues. Each 
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same faith answering questions prepared by: church-school 






leaders. Choirs from participating churches also appear on the 






program. The facilities and time costs for “This Way Up,” for 






each program, average $877. 









VISION, a half-hour program broadcast on alternate weeks 


devoted to the study of the traditions and cultural influences 





in American life, with particular emphasis on religious institu- 





tions. Programs have included an examination of present day 






i religious culture in Italy, produced in cooperation with the 


Italian consulate and Italian State Tourist Bureau in Chi- 






cago, and a study of the Mormon religion, depicting the early 


hardships experienced by the Mormon settlers in establishing 





a community in Utah. The facilities and time costs for “Vision,” 






for each program, average $1,130. 






THOUGHT FOR THE DAY and MEDITATION. At the opening 
and closing of each broadcast day, WBBM-TV presents a brief 






message of an inspirational nature by clergymen of various 






faiths. The weekly facilities and time costs for “Thought for 






the Day” and “Meditation” are approximately $1,700. 






THIS IS THE MIDWEST, a weekly half-hour profile of Chicago 


and midwestern industries and the men who have contributed 






to making these industries important. For each program a par- 


ticular industry in the Chicago area is chosen and the assist- 






ance of a representative company in that industry is obtained. 






Produced in cooperation with the Chicago Association of Com- 





a merce and Industry, “This is the Midwest” makes extensive 






use of demonstrations, displays and film. The remote broad- 
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cast facilities of the station are occasionally used to provide di- 
rect coverage of industrial events. The wide range of industries 
featured has included the newspaper industry, the dredging 
industry, the story of the Merchandise Mart, the banking busi- 
ness, the meat packing industry and many others. Civic prob- 
lems such as the development of inland waterways and im- 


proving Chicago’s transit system have been explored. 


UN IN ACTION, a half-hour program devoted to the activities of 
the United Nations, broadcast weekly while the UN Assembly is 
in session. Films of United Nations’ activities, together with ap- 
propriate locally produced film, are used to present the subject 
matter with special emphasis on its significance to the local 
television audience. The facilities and time costs for “UN in 


Action,” for each program, average $1,340. 


THE TRUE PICTURE, a weekly program of films of educa- 
tional and cultural interest. The facilities and time costs for 
“The True Picture,” for each half-hour program average 


$1,090; for each quarter-hour program $785. 


EYE ON CHICAGO, using films produced by WBBM-TV to 
present scenes of Chicago and its activities. Stories and places 
have included the North Pier Terminal “shape up,” a public 
auction on South Michigan Avenue, weather research at the 
University of Chicago, the International Dairy Show, the Shedd 
Aquarium and the story of Chicago as the rail hub of the United 
States. 


FARM DAILY, a daily fifteen-minute agricultural program. The 


regular features of the program include weather and market 
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information and a special feature, such as an interview with a 
farm authority or filmed reports of farm activities. The facilities 
and time costs for “Farm Daily” are approximately $2,240 
per week. 

FARMTOWN, USA, a series of weekly half-hour programs pro- 
duced in cooperation with the Illinois Agricultural Association 
and the Pure Milk Association. This program presented the 


station’s Farm Director and guests from rural areas near Chi- 


cago. Activities at state and county fairs, livestock shows, dairy 


shows and other farm events were described. The program also 
provided information on methods of farm improvement and the 
alleviation of farm problems. The facilities and time costs for 


“Farmtown, USA,” for each program, averaged $1,265. 


CHOOSE YOUR CAREER, a series of half-hour programs broad- 
cast weekly designed to afford an opportunity for high school 
students to learn pertinent facts concerning career possibilities 
in various industrial, business and professional fields. Each 
week a panel of high school students and prominent leaders in 
various fields discussed career possibilities. The facilities and 
time costs for “Choose your Career,” for each program, aver- 
aged $1,265. 


Special Programs. Among the individual special local programs 
broadcast by WBBM-TV in 1955 were: 

FIRE AT WHITING, INDIANA, direct coverage of the fire at the 
refineries of the Standard Oil Company, using the station’s 
remote facilities; 

MAYORALTY ELECTIONS, special films and a direct audio line 


to election headquarters for coverage of the returns; 
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MEMBER OF THE TEAM, a panel discussion of juvenile prob- 
lems; 

OPERATION UNITY, for the American Museum of Immigra- 
tion; and 
THE MAYOR’S REPORT TO THE PEOPLE. 


News Programs. The news gathering facilities of WBBM-TV 
include eleven wire services and regular reports from the State 


Highway Departments of Illinois, Indiana, Wisconsin and Mich- 


igan, and the Chicago Police Radio. Still photographs are avail- 
able from the Soundphoto Network of International News Pic- 
tures and from Radiophoto. It is believed that the WBBM-TV 
news staff of 29 persons and.five newscasters (which includes 
nine men and three camera crews, each crew equipped with 
both sound and silent equipment) constitutes one of the largest 
—if not the largest—television news operations outside of 
New York, Los Angeles and Washington. 

Extensive use is made of films of news events, shot locally by 
the station’s camera crews. WBBM-TV’s news cameramen were 
the first to film the proceedings of the Illinois State Legislature, 
the first to record the hearings of a Chicago City Council com- 
mittee on the floor of the Council Chamber and the first to film 
the deliberations of a Federal Grand Jury in Chicago. The 
WBBM-TV news film operation is so established that on an 
important story, a film of the event can be broadcast within 
thirty minutes after its arrival in the developing laboratory. An 
average of approximately 7,000 feet of film is produced locally 
each week of which approximately 1,400 feet are used on the air. 

The local news schedule of WBBM-TYV is as follows: 
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LOCAL NEWS AND WEATHER: 7:25-7:30 AM, and 7:55- 
8:00 AM, Monday through Friday; 

LOCAL, NATIONAL AND INTERNATIONAL NEWS AND 
WEATHER: 8:25-8:30 AM, 8:55-9:00 AM, Monday through 
Friday; 
FRANK REYNOLDS NEWS: 12 Noon-12:15 PM, Monday 
through Friday; 10:30-10:35 and 11:40-11:45 PM, Sunday; 
JULIAN BENTLEY NEWS: 6:15-6:30 PM, Monday through 
Friday; 
NEWS, WEATHER AND SPORTS: 10:00-10:15 PM, Monday 
through Friday; 
NEWS AND WEATHER: 10:30-10:45 PM, Monday through 
Friday; 
PAUL HARVEY NEWS: 6:45-7:00 PM, Wednesday; 
LOCAL, NATIONAL, INTERNATIONAL NEWS AND LOCAL 
WEATHER: 7:50-8:00 AM, Saturday; 
THIS WORLD THIS WEEK: 3:00-3:45 PM, Saturday. 

The program costs, value of time and facilities for all local 


news programs in 1955 were approximately $1,500,000. 


A Typical Week's Programs and Announcements. During the 
week of April 1 through April 7, 1956, WBBM-TV broadcast 


a total of 115 announcements for the following organizations: 


American Cancer Society, Anti-Defamation League, Boys 
Club Anniversary, CARE Food Crusade, Employ The Handi- 
capped, Girl Scouts, Ground Observer Corps, Income Tax, 


National Blood Program, National Guard, National Safety 
Council, Nursing Careers, Religion in American Life, Social 


Security, Travelers Aid Volunteers, United States Air Force, 
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United States Savings Stamps, Veterans Administration. 

In addition to its regular local news schedule during the week, 
WBBM.-TV broadcast the following local religious, informa- 
tional or educational programs: “Operation New Horizons,” 
“The True Picture,” “Farm Daily,” “This is the Midwest,” 
“Thought for the Day” and “Meditation,” all described previ- 
ously. WBBM-TV also broadcast during this week a special 
Easter program, the traditional Lutheran Easter service, orig- 
inating from the Garrick Theater in Chicago. 

The total facilities and time costs for these programs and an- 


nouncements during this single week are estimated at $24,000. 


Awards and Commendations. WBBM-TV received the follow- 
ing awards for programs broadcast in 1955: 

Institute for Education by Radio-Television of Ohio State 
University, first place award to “Eye on Chicago” in the cate- 


gory of public service by a regional station. The citation stated: 


“This series is good television. It bridges the gap between 


spot news and education by television through the use of excel- 
lent camera work, revealing subject matter, and new techniques 
of finding the unusual through the eye of the camera, and in 
interest-compelling voice. It is lively in tempo and has attractive 
story-telling quality.” 

The Annual TV Guide poll for the top female personality, 
the best disc jockey, the best newscaster, the best male vocalist, 
and the best female vocalist. 

The Chicago Federated Advertising Club four first place 
awards to WBBM-TV for the best variety program, the best 


musical production, the best news and commentary program, 
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the best documentary program, and honorable mention in the 
educational program division. 

Other awards were received from the Arthritis and Rheuma- 
tism Foundation, the Continental Air Defense Command 
Ground Observer Corps, the March of Dimes, the National 
Exchange Club, the Santa Claus Campaign for Needy Children, 
and the Sixth Annual Scout-O-Rama. 

Among the letters of appreciation and commendation re- 
ceived from organizations were letters from: American Founda- 
tion for the Blind, Inc., American Legion, American Medical 
Association, American Red Cross, CARE, Chicago Board of 
Education, Chicago Park District Police Benevolent Associa- 
tion, Citizens Schools Committee, Citizens Traffic Safety Board, 
Community Fund of Chicago, Inc., DePaul University, Greater 
Chicago Churchmen, Illinois Agricultural Association, Illinois 
Association for the Crippled, Illinois National Guard, Loyola 
University, National Citizens Commission for the Public 
Schools, National Foundation for Infantile Paralysis, Salvation 
Army, The Tuberculosis Institute, United Cerebral Palsy of 
Chicago and United States Treasury Department. 

On August 2, 1955, Mayor Daley of Chicago wrote the Gen- 
eral Manager of the station and the Manager of the News De- 
partment expressing his appreciation for the station’s coopera- 
tion in participating in the “Chicago Plan” for broadcasting in 


connection with mob disorders in Chicago. In his letter, the 


Mayor stated: “Civic responsibility such as you have shown in 


this instance will help make Chicago a greater, finer city, and 
deserves the thanks of everyone interested in the rights and 
safety of all Chicagoans.” 
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WXIX, Milwaukee 


The total dollar value of facilities and air time contributed free 
by WXIX in 1955’ to charitable, governmental, religious, edu- 
cational and other civic organizations amounted to $208,368. 
WXIX broadcast a total of 2,309 announcements in 1955 on 


behalf of such organizations. 


Program Series. In addition to announcements, WXIX broad- 
cast the following local program series in the field of informa- 
tion, education and public affairs in 1955: 

THIS IS YOUR BUSINESS, a series of nine quarter-hour pro- 
grams in cooperation with the Milwaukee Association of Com- 
merce and presenting the stories of some of the major industries 
in Milwaukee. The facilities and time costs for “This Is Your 
Business” totaled $2,554. 

BACKYARD FUN, a series of five half-hour programs pre- 
sented in cooperation with the Milwaukee Department of Recre- 
ation. This program was presented on five consecutive days 
during a period when the Milwaukee schools were closed due 
to a threatened polio epidemic. The program demonstrated 
constructive activities for children who were confined to their 
homes. The facilities and time costs for “Backyard Fun” were 
$1,708. 

YOUR PUBLIC LIBRARY PRESENTS, a series of thirteen half- 
hour programs in cooperation with the Milwaukee Public 


Library. The program was devoted to discussions and displays 


“CBS acquired WXIX (formerly WOKY-TV) in February 1955. Accordingly, all infor- 
mation included for the year 1955 covers the period from February 27, 1955, the date on 
which WXIX commenced the broadcast of CBS Television Network programs, to December 
31, 1955S. 


[LX] 
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by groups of young people and adults of the customs and his- 
tories of children in other countries, native costumes, instru- 
ments, toys, games and books. The central theme of the program 
was the development among children of a greater interest in 
books. The facilities and time costs for “Your Public Library 
Presents” totaled $4,541. 

THE TIME BETWEEN, a half-hour weekly series produced in 


cooperation with Marquette University. This program presented 


Father John W. Walsh of Marquette University in a series of 


discussions on drama and dramatists. The facilities and time 
costs for “The Time Between,” for each program, averaged $490. 
LIGHT OF FAITH, a half-hour program presented weekly in co- 
operation with the Milwaukee County Council of Churches. 
The facilities and time costs for “Light of Faith,” for each pro- 
gram, average $278. 

YOUR DOCTOR ADVISES, a series of half-hour programs 
broadcast on alternate weeks produced in cooperation with the 
Milwaukee County Medical Association and presenting a panel 
of practicing physicians discussing the causes and treatments 
of common illnesses. Telephoned requests for information from 
the viewing audience are answered on the program. The facili- 
ties and time costs for “Your Doctor Advises,” for each pro- 
gram, average $378. 

MILWAUKEE REPORTS, a series of half-hour weekly programs 
presented in cooperation with the Milwaukee Junior Chamber 
of Commerce and Wisconsin State College. The series is devoted 
to panel discussions by qualified persons on current topics of 
civic interest in Milwaukee. The facilities and time costs for 


“Milwaukee Reports,” for each program, average $364. 


{LXI] 
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LIVING WITH CHILDREN, a series of half-hour programs, 
broadcast on alternate weeks, concerning child psychology. A 
child psychologist answers questions posed by a panel of par- 
ents. The facilities and time costs for “Living with Children,” 
for each program, averaged $467. 

SHAKESPEARE ON TV, a series of lectures on Shakespeare by 
Dr. Frank C. Baxter of the University of Southern California, 
produced by KNXT, the CBS Owned television station in Los 
Angeles. During the summer of 1955, WXIX carried the first 
series of these programs. The total time costs for “Shakespeare 
on TV” on WXIX were $3,120. 


AMERICA IN THE MAKING, the series of programs produced 
by WCBS-TV, the CBS Owned television station in New York, 
with the cooperation of New York University and the Metro- 
politan Museum of Art. The total time costs for “America in 
the Making” on WXIX were $3,120. 

GIVE US THIS DAY, a five-minute religious program at the 
opening and closing of each broadcast day. In 1955, WXIX 
broadcast films produced by WCBS-TV. Recently WXIX has 


commenced the production of its own series. The weekly facili- 


ties and time costs for “Give Us This Day” are approximately 
$990. 


In addition to these programs, WXIX regularly broadcasts 


films in the field of information, education and public affairs. 
Among the films shown on WXIX are: 

A LIFE TO SAVE, for the County Medical Association; 

4-H HEADLINES, for the 4-H Clubs; 

HEART OF AMERICA, for the American Heart Association; 


[LXII] 
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THE BIG PICTURE, a series for the United States Army; 

THE MAGIC BOND, for the Veterans of Foreign Wars; 

THEN THERE WERE FOUR, on safety; 

THEY MET IN GALILEE and HILL NUMBER ONE, for religious 
groups; 

TWO THOUSAND CITIES, for the United States Army Signal 
Corps; 

YOUR MARINE BAND, for the United States Marine Corps; and 
films concerning the preparation of tax returns for the United 


States Treasury Department. 


Special programs. Among the individual special programs 
broadcast by WXIX in 1955 were: 

BROTHERHOOD, in commemoration of Brotherhood Week; 
PREVENT THAT FIRE, for the Milwaukee Fire Department; 
THIS IS CHRISTMAS, a special 90-minute program utilizing the 
native groups of Milwaukee and a cast of over 200 persons; 
YOUR EASTER SEALS, showing the work done by contribu- 


tions for Easter seals. 


News Programs. In addition to its public affairs programs, 


WXIX broadcasts regular local news and weather programs, 


making extensive use of films of local, national and international 


events. 

The local news schedule of WXIX is as follows: 
MILWAUKEE MORNING HEADLINES: 6:55-7:00 AM, Mon- 
day through Friday, 7:25-7:30 AM, Saturday; 

MILWAUKEE MORNING NEWSREEL: 7:25-7:30 AM, Mon- 
day through Friday; 


{LXIII} 
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NOON NEWS AND WEATHER: 11:25-11:30 AM, Monday 
through Friday; 

THE SIX O'CLOCK REPORT: 6:00-6:15 PM, Monday through 
Friday; 

THE BIG NEWS: 11:00-11:20 PM, Monday through Friday; 
LATE NEWS: 12:45-12:50 AM, Monday through Friday; 
12:30-12:35 AM, Saturday; 

SATURDAY NOON NEWS: 1:55-2:00 PM, Saturday; 
SATURDAY NIGHT NEWS ROUNDUP: 11:00-11:15, Saturday; 
LET’S VIEW THE NEWS: 5:00-5:15 PM, Sunday. 

The total weekly program costs, value of time and facilities 


for local news programs are $6,282. 


A Typical Week's Programs and Announcements. During the 
week of April 1 through April 7, 1956, WXIX broadcast 69 
announcements with an air time value of approximately $3,500 
on behalf of the following organizations: American Cancer 
Society, Arthritis-Rheumatism Foundation, Boys Clubs of 
America, Disabled American Veterans, Fred Miller Com- 
munity Theatre, Get Out the Vote Committee, Internal Revenue 
Department, Milwaukee Council of Churches, Milwaukee 
Easter Seal Society, National Safety Council, United States 
Army, United States Coast Guard, United States Treasury 
Department. 

In addition to its local news and weather schedule, during 
the week WXIX broadcast the following local religious, in- 
formational and educational programs: “Light of Faith,” 
“Your Doctor Advises,” “Give Us This Day,” “Milwaukee 
Reports” and “The Big Picture,” all described previously. 
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WXIX also broadcast the following other local programs 


during this week: 


BILLY'S QUIZ, a regularly scheduled half-hour weekly program 
in cooperation with the Milwaukee Public Library. The format 
of the program consists of a quiz for children designed to 


stimulate their interest in reading. 


OPERATION BALLOT, a special program originated by the sta- 
tion and utilizing the combined forces of the station’s staff and 
the representatives of three Milwaukee radio stations with ap- 


proximately 300 special employees to cover the election results. 


The total facilities and time costs for these programs during 


this single week are estimated at $4,500. 


Awards and Commendations. WXIX has received the follow- 
ing awards: 
The Medical Society of Milwaukee County for “outstanding 
public service in the presentation of “Your Doctor Advises’.” 
The Department of the Army for the presentation of “The 


” 66 


Big Picture,” “a most important contribution to the public 
understanding of the role and mission of the United States 
Army.” 

The Milwaukee Fire Department for services contributed 
“to the cause of public safety by active participation in National 
Fire Prevention Week.” 

The National Police Officers Association of America “for 
distinguished service to the Association and law enforcement 
which it represents.” 

A United States Naval Recruiting Certificate for “WXIX’s 


public-spirited cooperation in furthering the excellent relations 


[LXV] 
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between the United States Navy and the people of the com- 
munity.” 

In May 1956, WXIX received from the Milwaukee County 
Radio and Television Council a first award in the category of 
cultural programs for “The Time Between,” a first award in the 
field of public issues for “Milwaukee Reports” and a special 
citation for “This Is Christmas,” described as “an outstanding 
one-time program artistically utilizing local cultural and ethnic 
groups.” 

Among the letters and commendations received from organi- 
zations were letters from: Arab Information Center, Consulate 


General of Israel, Lutheran Radio Church Service, Milwaukee 


Community Concert Association, Milwaukee County Council 


OE VOT BN ae ge Se er a a RR Se a ar i 


of Churches, Milwaukee County Good Friday Observance, 
Milwaukee County Radio and Television Council, Milwaukee 
County Society for Mental Health, Milwaukee Junior Chamber 
of Commerce, Milwaukee Public Library, National Conference 
of Christians and Jews, 75th Anniversary of Marquette Univer- 
sity, and United States Treasury Department, Bureau of 
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Customs. 
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Dear Sirs: 
You have requested our opinion as to whether your tele- 
vision broadcast activities are in any way contrary to the anti- 







trust laws, particularly in reference to your practices of (a) 
obtaining agreements from individual television broadcast 
stations affiliated with your television network whereby each 
such station agrees, subject to prescribed conditions and limita- 
tions, to broadcast all network sponsored programs offered to 
it by you during certain specified hours of the day (generally 
referred to as “network option time”); (b) requiring adver- 
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tisers who seek to use your television network facilities to order 






a minimum network of not less than certain specified stations 






(currently 52 in number); (c) selecting, producing or owning 






some of the programs to be broadcast over your network; and 






(d) owning and operating some of the television broadcast 






stations which are a part of your television network. 
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We have had before us (a) the facts, assertions of fact and 
arguments of law set forth in “Memorandum Concerning the 
Need for Amending the FCC’s Chain Broadcasting Regula- 
lations to Prevent Violations of Antitrust Law in the Television 
Industry”, dated March 26, 1956, filed with the Senate Com- 


mittee on Interstate and Foreign Commerce; (b) the facts set 






forth in “Network Practices Memorandum Supplementing 





Statement of Frank Stanton, President, Columbia Broadcasting 





System, Inc.”, which you are filing with the above-mentioned 





Committee; and (c) such other facts concerning the television 






broadcast industry as seemed to us or to you to be relevant and 






which you furnished to us or we obtained by independent re- 





search. A summary of those facts and a discussion of the prin- 






i 


ciples of antitrust law applicable thereto are set forth in our 
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“Memorandum Concerning the Applicability of the Antitrust 
Laws to the Television Broadcast Activities of Columbia Broad- 


casting System, Inc.” annexed hereto. 
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‘ Upon the basis of those facts, we are of the opinion that 






your television broadcast activities, and in particular the prac- 






tices referred to above, do not in any respect violate the anti- 








trust laws. 


Very truly yours, 







CRAVATH, SWAINE & MOORE 


Columbia Broadcasting System, Inc., 
485 Madison Avenue, 
New York 22, N. Y. 
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Memorandum Concerning the Applicability of 
the Antitrust Laws to the Television Broadcast 
Activities of Columbia Broadcasting System, 


Ine. 


2. Section 3 of the Clayton Act 
a. No commodity involved ............... oene 
b. No substantial lessening of competition 


c. Reasonableness of network option time 

d. Reasonableness of the basic-required practice ... 

e. Reasonableness of network programming and 
program production 69 

f. Conclusion re Section 1 


Appendix A—The cases 
a. The First National Pictures case 
. The Prairie Farmer case 
The Associated Press case 
. The Griffith case 
. The Paramount Pictures case 
. The Times-Picayune case 
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Memorandum Concerning the Applicability of 
the Antitrust Laws to the Television Broadcast 
= Activities of Columbia Broadcasting System, 
4 Ine. 









Columbia Broadcasting System, Inc. (CBS), a New York 
corporation, is engaged in various phases of the television broad- 
cast industry. Questions have been raised as to whether such 


activities are in any way contrary to the antitrust laws, includ- 







ing particularly its business practices of (a) obtaining agree- 





ments from individual television broadcast stations affiliated 
FY with the CBS Television network whereby each such station 






agrees, subject to prescribed conditions and limitations, to 





broadcast all network sponsored programs offered to it during 
certain specified hours of the day (generally referred to as 
“network option time”); (b) requiring advertisers who seek 
to use the CBS Television network facilities to order a minimum 
network of not fewer than certain specified stations (currently 
52.in number); (c) selecting, producing or owning some of 
the programs to be broadcast over the CBS Television network; 















and (d) owning and operating some of the television broad- 






cast stations which are a part of the CBS Television network. 
Messrs. Cravath, Swaine & Moore of New York City have fur- 







nished a written opinion under date of June 4, 1956, to CBS 






that its television broadcast activities, and in particular the 
practices referred to above, do not in any respect violate the 


antitrust laws. 
77632, O—57—pt. 2, v. 3——-42 
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This memorandum sets forth a summary of the relevant 
facts, a discussion of the applicability of the antitrust laws to 
such facts and conclusions as to the questions referred to above. 
Since it is designed to be a self-contained document, it repeats 
rather than refers to many facts set forth in “Network Prac- 
tices Memorandum Supplementing Statement of Frank Stanton, 
President, Columbia Broadcasting System, Inc.” (Supplemental 
Memorandum) to be filed with the Committee in conjunction 


with the testimony of Frank Stanton. 


I. The Facts 


General Nature of the Television Broadcast Industry 





A television network is composed of a number of television 
stations in different localities, for the most part separately 
owned and operated, which are interconnected by telephone 
cables or microwave relays so as to be capable of the simul- 
taneous broadcast of the same television programs. The three 
existing networks were separately organized by the Columbia 
Broadcasting System, Inc., the National Broadcasting Company 
and the predecessor of American Broadcasting-Paramount 
Theatres, Inc. Each of those companies operates its network 
and owns one or more of the television stations included in its 
network. The organization of a network, aside from physical 
interconnection, consists merely of the execution of separate 
written contracts between the company operating the network 
and those independently owned stations which desire to become 
a part of the network. Such stations are called affiliates and 
the contracts are called affiliation agreements. Each network 


provides a schedule of programs, including programs produced 


2 
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by the network and by others, and arranges for interconnection 
facilities to carry those programs to its affiliates. Each network 
also seeks to persuade advertisers to pay for broadcast time 
and program costs in return for the nation-wide broadcast of 
commercial messages accompanying the programs. 

From the business viewpoint, a network is a national adver- 
tising medium: it is a means of carrying to the national audi- 
ence the program which an advertiser sponsors, together with 
his commercial message. Advertisers are the network’s cus- 
tomers. Each individual broadcast station is a supplier to the 
network of one element of network service, namely, local broad- 
cast time, and is paid by the network for its use of that time.* 
The organization, functions and affiliation contracts of the 
CBS Television network are hereinafter described in greater 
detail. 

As of March 1, 1956, there were 429 commercial television 
stations on the air in the United States, of which 334 
were VHF and 95 were UHF stations. Of those stations, 393 
were afhiliated** with one or more of the regularly operating 
networks. The distribution of such stations among the various 
localities and networks is set forth below: 


*No “sale” of station time is actually involved in network broadcasting, as 
is more fully explained in various places in this Memorandum. The CBS 
Television network merely contracts with each advertiser to broadcast designated 
programs for the advertiser over its network, for which the advertiser agrees 
to pay to the network compensation based upon (i) the time charges of the 
affiliates for carrying the programs and (ii) all or part of the cost of produc- 
ing the programs if they are furnished by CBS. The- making available by 
individual stations of their facilities for the broadcast of sponsored programs 
is, for purposes of convenience, frequently referred to in the industry as the 
“sale of station time.” That terminology is sometimes used in this Memo- 
randum, but it does not denote a “sale” in its usual sense. 

**Six of the remaining 36 stations broadcast CBS Television network pro- 
gfams on a perf-program basis. Undoubtedly some, if not all, of the other un- 
affiliated stations similarly broadcast some programs of NBC and ABC on a 
per-program basis. 

3 
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The remaining available 1413 commercial stations are not 
in use for one of the following reasons: (i) licenses have not 
been applied for; (ii) licenses have been applied for but have 
not been granted by the FCC; (iii) stations which have been 
licensed are not on the air because construction is in progress 
but has not been completed, or construction has not begun or 


the station has gone off the air for business reasons. 


Today, television service is practically universal in the United 
States. It is estimated that 99.2% of United States families 
live in areas which are within the range of at least one tele- 
vision signal, and more than 35 million families own one or 
more sets. It is estimated also that 94 out of every 100 tele- 
vision homes have a choice of two or more signals; 87 out of 
every 100 have a choice of three or more signals; and the 
average television home has a choice of 5 different signals. 
According to a recent study by a reliable market research organ- 
ization, each family spends slightly more than six hours a day 


watching television. 


CBS Television Broadcast Activities 


CBS is a corporation formed in 1927 primarily for the 
purpose of establishing and operating a radio network. The 
television broadcast activities of CBS are carried out by the 
CBS Television Division and include the ownership and opera- 
tion of four television broadcast stations and the operation of 
the CBS Television network. Through other units of the 
Division, CBS acts as national spot representative for its own 


stations and eight of its network affiliates and produces, sells 
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and distributes entertainment and news film programs for use 


on television stations. Through other divisions, CBS is engaged 


in radio broadcast activities; manufactures television receivers 
and many types of electronic tubes; and engages in research 


and in the development of broadcast and receiving equipment. 


(a) CBS-Owned Stations. CBS owns television broadcast 
stations in New York, Chicago, Los Angeles and Milwaukee, 
respectively, and has pending applications for an existing sta- 
tion in Hartford and for a new station in St. Louis. The stations 
in Milwaukee and Hartford are UHF stations, and the other 
stations are VHF stations. The number of VHF and UHF 


stations operating in each of the cities is as follows: 


Los Angeles 


Milwaukee 
Hartford 


The CBS-owned stations receive a share of the revenues of 
the CBS Television network attributable to its use of the broad- 
cast time on those stations and the revenues from the sale of 
time and programs by those stations to national spot and local 


advertisers. In 1955, the national television time revenues of 


*The CBS application for a station in St. Louis is for an additional VHF 
station not included in the above chart. A VHF channel is assigned to Hart- 
ford and hearings involving competing applicants have been held. In addi- 
tion, a VHF station is operating in New Haven, which covers much of the 
same area reached by Hartford stations. 
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the CBS-owned stations represented only .46% of all national 


advertising expenditures and only 5.5% of all national tele- 


vision time expenditures. The national spot television time 
revenues of the CBS-owned stations in 1955 represented only 
8.8% of national spot television time expenditures. In 1955, 
the share of network revenues for CBS-owned stations repre- 
sented only 2.9% of all television network time revenues and 
only 7.2% of CBS Television network time revenues. The local 
television time revenues of the CBS-owned stations in 1955 


represented only 1.5% of all local television time expenditures. 


CBS-owned stations operate independently of the CBS Tele- 
vision network. They receive approximately the same per- 
centage of their network rate and have the same rights and 
responsibilities to the network as do all other affiliates. Accord- 
ingly, CBS-owned stations are treated in the same way as other 


affiliates in this memorandum. 


(b) Affiliates. The CBS Television network as of March 
1, 1956, had 151 primary affiliates (which take all or most 
of their network programs from CBS), 38 secondary affiliates 
(primarily served by another network) and 26 Extended Mar- 
ket Plan affiliates (which serve small markets and are sold by 
a special network staff in accordance with a special pricing and 
discount structure designed to attract network advertisers). In 
addition, the CBS Television network supplies programs to 
52 other stations on a per-program basis. Of the stations served 
by the network, 233 are located in the United States, 27 in 
Canada, and 7 in Alaska, Hawaii, Mexico, Cuba and Puerto 
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Rico. Signals from the stations affiliated with the network 
reach 98% of all families who own television sets in the 

United States. 





Affiliates are selected with the aim of giving the widest 


possible coverage for the CBS Television network programs 
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throughout the country and in all the major markets, without 


substantial duplication. 


The relations between the network and each of its affiliates 
are governed by an affiliation agreement. In the case of a 


ee 
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primary affiliate the agreement contains a commitment by 
the CBS Télevision network to offer to the station, which shall 
have a “first refusal” of all network programs, network sustain- 
ing programs without charge, and also network sponsored pro- { 
grams which network clients request be broadcast in the market 1 
served by that station, for which the network agrees to pay the 
station compensation as prescribed in the agreement; and also, 
usually, a commitment by the station to accept and broadcast all 
network sponsored programs, offered and furnished to it by CBS 
during certain specified hours, called “network option time”, 3 
subject to various conditions and limitations. A typical option | 
time clause in a CBS Television network affiliation agreement,* 
which complies in every respect with the requirements of the 
Chain Broadcasting Regulations of the FCC, is as follows: 


*As of February 10, 1956, the clause is included in contracts with 136 
U. S. CBS Television network affiliates. Seven other U. S. contracts had slight 
variations in the hours specified because of local problems. The clause is also 
included in contracts with 7 Canadian CBS Television network affiliates. 
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“2. (a) Station, as an independent contractor, will 
accept and broadcast all network sponsored programs 
offered and furnished to it by CBS Television during 
‘network option time’ (as hereinafter defined); pro- 
vided, however, that Station shall be under no obli- 
gation to accept or broadcast any such network spon- 
sored program (i) on less than 56 days’ notice, or 
(ii) for broadcasting during a period in which Station 
is obligated by contract to broadcast a program of 
a another network. Station may, of course, at its elec- 
tion, accept and broadcast network sponsored programs 
which CBS Television may offer within hours other 
than network option time. 
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“(b) As used herein, the term ‘network option time’ 
shall mean the following hours: 


(i) if Station is in the Eastern or Central Time 
Zone, Daily, including Sunday, 10:00 A. M. to 1:00 
P. M., 2:00 P. M. to 5:00 P. M. and 7:30 P. M. to 
10:30 P. M. (expressed in New York time current 
on the date of broadcast) ; 










(ii) if Station is in the Mountain or Pacific Time 
Zone, Daily, including Sunday, 10:00 A. M. to 1:00 
P. M., 2:00 P. M. to 5:00 P. M. and 7:30 P. M. to 
10:30 P. M. (expressed in local time of Station 
current on the date of broadcast). 


“3. Nothing herein shall be construed (i) with respect 
to network programs offered pursuant hereto, to prevent 
or hinder Station from rejecting or refusing network 
programs which Station reasonably believes to be un- 
satisfactory or unsuitable, or (ii) with respect to net- 
work programs so offered or already contracted for, (A) 
to prevent Station from rejecting or refusing any pro- 
gtam which, in its opinion, is contrary to the public 
interest, or (B) from substituting a program of out- 
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standing local or national importance. CBS Television 
may, also, substitute for one or more of the programs’ 
offered hereunder other programs, sponsored or sus- 
taining, of outstanding local or national importance, 
without any obligation to make any payment on ac- 
count thereof (other than for the substitute program, 
if the substitute program is sponsored). In the event 
of any such rejection, refusal or substitution by either 
party, it will notify the other by private wire or tele- 
gram thereof as soon as practicable.” 


The CBS Television network designates certain of its affiliates 

(currently 52) as “basic-required” stations. Those stations 
cover substantially all the major markets in the United States 
and 81.8% of American television homes. With a few excep- 
tions arising out of special circumstances and the special needs 
of network advertisers* the effect of the basic-required list is 
to require advertisers who wish to use the network to order 
those stations as a minimum. With one exception, there is no 
agreement between the CBS Television network and the sta- 
tions involved by which they are designated as basic-required. 
CBS is free to, and does, alter the list at will. 

In practice, national advertisers who want network coverage 
almost universally order far in excess of the basic-required sta- 
tions. In April of this year, the average number of stations 
which broadcast CBS Television network commercial programs 
during daytime hours was 83, and during nighttime hours 
was 121. 
*For the week ending April 7, 1956, one advertiser ordered less than 52 
affiliates for its program. In the case of four other programs, more than 52 


affiliates were ordered, but the orders did not include some of the basic-required 
stations. 
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(c) Organization and Staff. The operating requirements of 
the CBS Television network are such that it is necessary for it 
to maintain a sizable staff to carry out its functions. As of 
March 1, 1956, CBS Television employed on a full-time basis 
2,412 people for its network and a total of 5,493 people, in- 
cluding per diem personnel, talent and supporting corporate 
personnel. Among the most important departments are the 
following: the Program Department, which has the primary 
responsibility for the basic creative and planning work which 
results in the conception, evaluation, development and produc- 
tion of the network program schedule; the Research Depart- 
ment, which evaluates tastes, measures audiences, station cir- 
culation, and set ownership, checks comparative media, and 
evaluates and analyzes program content in order to determine 
and predict public taste reactions; the Sales Department, which 
sells the network medium to advertisers and other users, assists 
in the determination of advertisers’ needs and in the relating of 
those needs to the time periods and programs available and clears 
time on stations in accordance with the advertisers’ desires; the 
Engineering Department, which develops broadcasting equip- 
ment, maintains studio and transmission standards, provides 
technical consulting services to affiliates and CBS-owned sta- 
tions, and conducts engineering studies of station coverage; the 
Station Relations Department, which is engaged in the function 
of securing and maintaining the most efficient line-up of stations 
for the network; the Promotion Department, which promotes 
the CBS Television Division and its network programs to adver- 


tisers and the public, and provides program promotional mate- 
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rials for stations; the Operations Department, comprising more 
than 2,400 people, which makes physically possible the broad- 
cast of network programs; and the CBS News and Public , 
Affairs Department, which maintains, at an annual gross oper- . 
ating cost of approximately $7,000,000, a world-wide news 4 
gathering service and produces non-commercial public affairs i 
programs of national interest. 


(d) Physical Facilities. In order to supply high-quality pro- 
grams to its affiliates day in and day out, the CBS Television 
network provides and maintains elaborate physical facilities. 
CBS has invested nearly $28,000,000 in its television net- 
work program production facilities in New York and Holly- 
wood alone. Because it believes that even its existing facilities 
are insufficient, it is now considering additional plant facilities I 
for the next few years, for which an expansion investment 
of up to $25,000,000 would be necessary. I 
A large reservoir of physical facilities is required in order 
to maintain a regular schedule of diversified programming. The 
continuous network program schedule permits economies which : 4 
normally are not available in non-network production. The i 
almost continuous use of the studios and other physical facili- | 1 
ties makes for efficient operations and enables the cost of main- 4 
tenance and operation to be amortized over many programs, 
reducing to the lowest possible minimum the studio cost of 
each individual program. 


(e) Interconnection Facilities. In addition to its own organ- 





ization and facilities which a network must maintain, and in 
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order to serve its affiliates with its program product, a television 
network must arrange for a means by which its affiliates 
throughout the country can be interconnected. Only in that 
way can a program be seen simultaneously by viewers on a 
nation-wide basis. Interconnection is, of course, necessary for 
all live programs, whether they be entertainment programs or 
broadcasts of public events as they occur. Even with respect 
to film programs, interconnection is desirable in order to pro- 
vide simultaneity and to make it possible for an advertiser 
to arrange through a single source to have his program broad- 
cast from a single source and at a fixed point in the network pro- 
gram schedule. 


At present most network stations are interconnected by 
American Telephone and Telegraph facilities—either coaxial 
cables or microwave relay systems—which transmit all net- 
work programs at a cost to the CBS Television network of 
approximately $13,500,000 a year. 


The continuous use made of interconnection facilities keeps 
the network’s per-program costs down and preserves the facili- 
ties on a regular basis to television. If interconnection 
facilities were not regularly called upon by the networks, and 
if instead they were used only on special occasions such as the 
World Series or a political convention, their cost on such an 
occasional basis would vastly increase—by possibly as much 
as 30 or 40 times per program. In any event, it is likely that 
if the interconnection facilities were required only occasionally, 
at least those which go to the smaller markets outside the top 
40 or 50 cities would not be used with sufficient frequency to 
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warrant their being preserved by AT&T for television use at 
all. It is not unlikely, therefore, that were it not for the con- 
tinuous demand made by the networks upon those facilities, 
some of them, at least, would revert to other uses and be un- 
available to television even for special occasions, so that many 
smaller markets would be deprived of live programs emanating 
from any area other than that in which the local station is 


located. 


(f) The Program Schedule. The end result of the CBS 
Television network organization, physical facilities, intercon- 
nection arrangements, affiliation contracts, activities and energy 


is the creation of a nation-wide medium of communication by 


television, distinct from all other forms of nation-wide media, 
and also distinct from the local medium provided by each 
individual broadcast station. 

The network medium is not just the bare avenue of com- 
munication afforded by the interconnection facilities arranged 
for by the network, any more than the medium created by Life 
Magazine can be said to be the bare pages of the magazine and 
the mechanics of its distribution. The network medium con- 
sists in principal part of the network program schedule which 
is broadcast over its facilities, which gives the medium form, 
substance and content and determines its character and impact. 


Accordingly, one of the prime objectives of the CBS Televi- 


sion network is to provide the best program schedule that 


it can devise, giving due consideration to the interrelated needs 
of the television audience, stations and advertisers. It is in 
order to perform that basic function that the network main- 
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tains a large organization and comprehensive facilities for the 
conception, development and production of programs, and that 
it retains final decision as to the selection and scheduling of its 
network programs. 

An important fact about network programming, and indeed 
about television programming in general, is that not only must 
the programs be good but they must be continuous. A net- 
work must produce a full schedule, day in and day out. Some 
idea of the dimensions of the program task of a network can 
be gained from the fact that, for example, during the week 
ending April 7, 1956, the CBS Television network furnished 
to its affiliates 129 live programs,* varying in length from 15 
minutes to 134 hours and covering an aggregate of 6834 
broadcast hours. Assuming that the CBS schedule for the week 
ending April 7, 1956, is typical, CBS alone will produce and 
broadcast 1,508 hours of programs, and CBS in association 
with independent producers will produce and broadcast 1,053 
hours of programs, or a total of 2,561 hours of programs 


(without taking into account the programs broadcast by the 


network but produced by others) in 1956, compared to a total 
of 427 hours of running time for all United States feature 
film production released in 1955. Thus, the product of the 
CBS Television network, alone, in terms of hours, will be 
more than three times that of the total product of feature films 
from Hollywood, and that of CBS and CBS in association with 


*In computing the number of programs, each separate program of a pro- 
gram series, such as five-times-a-week news programs and daytime serials was 
counted as an individual program. 
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independent producers will be six times that of feature films 
from Hollywood. During the single week ending April 7, 
1956, the CBS Television network broadcast a total of 86144 
hours of sponsored and sustaining programs. Of the 7234 
sponsored broadcast hours involved in that schedule, 5534 were 
live, and 17 were filmed. 


The extent to which others contribute to the CBS Television 
network program schedule is shown by the following data: 
during the week ending April 7, 1956, 7234 hours of spon- 
sored programs were broadcast by the network. Of those 
hours, 3614 (50.2%) were occupied by programs created and 


produced entirely by 38 different outside producers with whom 


CBS has no direct connection, and an additional 1934 hours 
(27.1%) were occupied by programs produced by 8 com- 
panies or individuals in association with the network. That 
total of 7234 hours was comprised of 74 different programs 
or program series, only 17 of which were wholly produced by 
the network. Of the remaining 57 programs or program series, 
47 were wholly produced by 38 outside producers and 10 were 
produced by 8 outside producers in association with CBS.* 


An examination of the sources of programs broadcast on the 
CBS Television network during Class A commercial time** 
for the week ending April 7, 1956, reveals that, proportionately, 


*In addition, there were sustaining programs and program series occupying 
134% hours. Of those sustaining programs, CBS produced 11 which occupied 
124% hours. Of the 28 programs (17 sponsored and 11 sustaining) produced 
by CBS alone, 11 were news and public affairs programs which, under CBS 
policy, must be produced under its supervision and control. 

**6 P. M. to 11 P. M., Monday through Saturday, and 5 P. M. to 11 P. M. 
on Sunday. 
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independent producers of programs have an even greater out- 
let at night. Of the 2734 hours of programs broadcast during 
that time, 16 hours, or 57.7 per cent., were wholly produced by 
outsiders, 242 hours (9%) were produced by outsiders in asso- 
ciation with CBS and 91% hours (33.3%) were produced by 
CBS alone. An analysis of programs on the CBS Television 
network produced in whole or in part by outside sources over 
the last three years reveals a significant increase both in the 
number of hours and in the percentage of programs produced 
solely by outside sources and by outside sources in association 
with CBS. Despite an increase in the total hours of network 
programming, the hours of programs produced by CBS alone 
and the percentage of programs produced by CBS alone and 
in association with outsiders, have decreased. 


Sponsored Broadcast Hours 


April 1954 April 1956 
Hours Per Cent Hours Per Cent 


Produced by Outside Sources .... 27% 46.6 364 50.2 
Produced by Outside Sources and 
CBS Television Network . 19% 27.1 
Produced by CBS Television Net- 
22% 38.9 1644 22.7 


384 100.0 72% 1000 
CBS estimates, that during an average week in 1955, adver- 
tisers who sponsored programs carried on the CBS Television 
network paid $1,170,000 for programs produced wholly by 
outside sources, $520,000 for programs produced by CBS Tele- 
vision network alone, and $130,000 for programs produced by 


CBS Television network in association with independent pro- 
77632 O—57—pt. 2, v. 343 
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ducers; and that for the entire year 1955, $61,000,000 was 
paid for programs produced wholly by outside sources, $27,- 
000,000 for programs produced by the CBS Television network 
alone, and $7,000,000 for programs produced by outside pro- 
ducers in association with the network. There have been 171 


program replacements on the network since 1951—106 night- 


time programs and 65 daytime programs. Of the 65 daytime 


programs which were replaced, 23 were outside-produced. In 
replacing those programs exactly the same number of outside- 
produced programs was used. Of the 106 nighttime programs 
replaced since 1951, 52 were originally outside-produced and 
the replacement process has resulted in 62 outside-produced 
programs. In other words, since 1951, there has been a net 
gain of 10 outside-produced programs and a net loss of 10 
CBS-produced programs in CBS’s nighttime schedule as a re- 
sult of program replacements and without regard to program- 
ming new periods not theretofore filled by network broadcasts. 

While the program-producing function is of vital importance 
to the network, it is not in itself a profitable side of the 
business. CBS lost $7,100,000 in 1955 solely on the commer- 
cially sponsored programs that it produced, without any allo- 
cation of general overhead expenses. 

According to the findings of independent market research 
organizations that provide rating services, network programs are 
generally the most popular by a large margin. In the 60 tele- 
vision markets for which American Research Bureau local 
rating reports are available for either January, February or 
March, 1956, 
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10 of the 10 most popular programs were network programs 
in 46 markets, 

9 of the 10 most popular programs were network programs 
in 12 other markets, 

8 of the 10 most popular programs were network programs 

é in 2 other markets. 

: In other words, in those 60 markets, 97.3% of the top 10 


q positions were occupied by network programs and only 2.7% 









ea ca aia 















by non-network programs. 









The Market 


Advertisers and advertising are categorized as “local” or 






“national”. Local advertisers are those whose business and 






therefore whose advertising are limited to one or a few lo- 





calities. National advertisers are those whose business and 





advertising are planned to reach the national public. Na- 






tional advertisers use networks as national advertising media. 







When a national advertiser uses the CBS Television network 






the time charges are paid directly to CBS. National advertisers, 


however, also advertise nationally by placing what is called 






national spot advertising on individual television stations. In 






that case the national advertiser pays the time charges directly 







to the individual stations which he selects. Therefore national 









television advertising consists of both network television adver- 


tising and national spot television advertising. The distinction 






between spot advertising and network advertising is that in 






‘i spot advertising stations are selected individually rather than 






on a group (network) basis. Spot television advertising em- 






ploys both brief announcements and commercially sponsored 






programs. It may consist of ten second (or longer) announce- 
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ments or sponsored film programs or locally originated live 
programs. 

Television networks compete for advertisers’ patronage not 
only with each other but also with all other national media, 
including national spot television,* newspapers, magazines, 
radio, direct mail, trade publications, outdoor advertising and 
other miscellaneous forms of advertising. In 1955 total U.S. 
expenditures for national advertising were approximately 
$5,287,000,000, of which $785,000,000 was spent for na- 
tional spot and network television advertising. Thus national 
advertisers spend only 15% of their advertising budgets on 
national television advertising. Of the total United States 
expenditures for national advertising of $5,287,000,000, the 
share of the CBS Television network for 1955 was but 3%. 
Of the total United States expenditures for national spot and 
network television advertising (including time and program 
costs) the share of the CBS Television network for the last 
quarter of 1955 was 27.2%. 

As television has grown, advertising expenditures for both 


network and national spot and local television advertising have 


expanded as well, as is indicated by the following table: 


Television Advertising Expenditures 
Network National Spot and Local 
(% of Network) 
$197,500,000 77.0 
286,200,000 89.5 
385,700,000 92.3 
485,000,000 93.3 


*I¢e may be noted, however, that in an important sense, national spot tele- 
vision advertising is complementary to, and built on, network television: a 
strong network schedule increases circulation and attracts spot revenues. 


20 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5337 


The above figures are based upon estimated time costs 


adjusted upward to include program production costs. When 


based upon time charges alone, national spot and local tele- 
vision advertising revenues exceeded network time revenues 
by $76,100,000 in 1955. 

The report of a recent survey by the Television Bureau of 
Advertising shows that the gap between network time charges 
and national spot time charges is rapidly closing. During the 
period October througa December, 1955, net national spot 
television time charges to 3,017 advertisers amounted to 
$75,800,000, while the net network television time charges 
during the same period totaled $84,900,000. The ratio of 
network time charges to national spot time charges has, there- 
fore, decreased to 1.12 to 1. If the net time charges for all 
national television advertising (network time charges plus na- 
tional spot time charges) are used, the net time charges of the 
CBS Television network in the last quarter of 1955 were 
23.0% of the total; NBC 21.4%; ABC 8.5%; and 47.1% 
was accounted for by time charges paid directly to the indi- 
vidual television stations selected by national advertisers for 
national spot television advertising. If only the net time charges 
of the networks are used, the net time charges of the CBS Tele- 
vision network in the last quarter of 1955 were 43.5% of the 
total; NBC 40.5% and ABC 16.0%. In 1953 ABC's share 
was 9%, but by 1955 it had increased to 13% and as of the 
end of February, 1956, its share had increased to 17%. 

Competition among the networks and between the networks 
and spot advertising is constant, and major advertisers usually 


al 
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use both network and spot advertising simultaneously, depend- 
ing on their appraisal of the relative costs and effectiveness 
of the two for the particular needs of the advertiser. In 1955, of 
the 50 largest CBS Television network customers, 78% also 
used national spot television and 50% were included in the 
100 largest customers of national spot television advertising. 
76% of those 50 customers also used at least one other tele- 
vision network and 58% were among the 50 largest customers 


of at least one other television network. 


The following chart presents estimated figures for the seg- 
ment of the national advertising market occupied by television 
advertising and gives figures for (1) all television stations; (2) 
all stations in cities with more than 100,000 population, (3) 
all stations in one-station areas, (4) all CBS affiliates in one- 


station areas, and (5) all stations in cities with CBS basic re- 


quired stations. For each of those station groupings separate fig- 


ures are given for the entire broadcast day* and for the five 
evening hours from 6:00 to 11:00 p. m. local station time. 
For each of the foregoing station groupings for both the entire 
broadcast day and for the separate five-hour evening period, 
estimated figures are given for (1) the total number of tele- 
vision hours actually broadcast; (2) the total number of CBS 
Television network hours carried; (3) the total number of 
hours of CBS-produced network programs carried; (4) the 
total number of television broadcast hours subject to CBS 

“The entire broadcast day” starts when the station “signs on” for its first 
broadcast following the early morning period during which it was off the air, 


and ends with the station's last broadcast when it “signs off” and again goes 
off the air. 
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options; (5) the total number of television broadcast hours 
ordered by CBS customers during option time; (6) the total 
number of television broadcast hours cleared as ordered for 
CBS network programs during option time; and (7) the total 
number of television broadcast hours cleared as ordered during 
option time for CBS-produced programs. The second chart 
merely expresses the figures in the first chart in terms of per- 


centages of total hours broadcast in the various station group- 


ings. The charts cover a week in May, 1956, which is believed 
to be typical. 
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II. Legal Discussion 


1. Introduction 


Consideration of whether the television broadcast activities 
of CBS in any way violate the antitrust laws involves principally 
three statutory provisions: Sections 1 and 2 of the Sherman 
Act (15 U. S. C. §§ 1 amd 2) and Section 3 of the Clayton 
Act (15 U. S. C. § 14). Those sections will be discussed in 


this memorandum in inverse order. 


The impact of the antitrust laws on the CBS Television 
network and its business practices cannot be determined 
merely by appiying to the conduct of the network, labels used 
in other cases to identify practices which on the basis of the 
particular facts in those cases were determined to be unlawful. 
The antitrust laws have never been applied by the courts in so 
formalistic a manner. “Price fixing”, for example, is a term 
that is customarily used to identify practices that are anathemas 
under the antitrust laws, yet the same term from a layman’s 
standpoint also includes normal pricing practices which are en- 
tirely lawful. “Agreements in restraint of trade” are unlawful 
by definition, yet every lawful business agreement places some 
restraint on trade. Only if the restraint is undue does the agree- 
ment offend the Sherman Act and, in determining what 
restraints of competition are undue, the rule of construction to 
be applied is the standard of reasonableness. Of course, certain 
forms of conduct, such as agreements among competitors to 


fix prices, are presumed to be illegal and in such cases inquiry 
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under the rule of reason is over, once it has been decided that 


the agreement under review in fact constitutes price fixing. 


The test of lawfulness does not depend upon terminology, 
but upon an interpretation of the particular facts in each case 
in the light of the basic provisions and purposes of the anti- 
trust laws as construed by the courts. Terms such as “block 
booking”, “blind selling”, “forced buying” and “collective 
arrangements” have no meaning or pertinence, except as they 
may identify practices which in both form and context are 
the same as those held in other cases to be contrary to the anti- 


trust laws. 


During the following discussion, references are made to cet- 
tain Federal Court decisions dealing with the statutes involved. 
Digests of certain antitrust cases, including the so-called motion 
picture cases which have been asserted by others to have par- 
ticular pertinence to the television industry, are attached to this 


memorandum as Appendix A. 


2. Section 3 of the Clayton Act 


Section 3 of the Clayton Act provides that it shall be unlaw- 
ful for any person, in interstate or foreign commerce, to lease or 
sell commodities for use, consumption or resale within the 


United States or its territories, or to fix a price charged therefor 


“on the condition, agreement or understanding that the 
lessee or purchaser thereof shall not use or deal in 
the goods . . . or other commodities of a competitor or 
competitors of the lessor or seller, where the effect of 
such lease, sale or contract for sale or such condition, 
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agreement or understanding may be to substantially 
lessen competition or tend to create a monopoly in any 
line of commerce.” 


Section 3 clearly does not apply to the television broadcast 
activities of CBS. Section 3 applies only to commodities; the 


television broadcast activities of CBS involve only services. 


a. No “Commodity” Involved 


Ic is clear that Section 3 of the Clayton Act applies only to 
“commodities” and that the term “commodities” includes only 
tangible materials moving in commerce and does not include 
intangibles, such as services or facilities. Commercial television 
broadcasting is simply the furnishing of broadcast services; by 
law the station licensee cannot sell or lease his station, as such, 
without FCC approval, and the furnishing of broadcast facilities 
to a sponsor directly or through a network does not involve the 
sale of any “commodity” by the station. Similarly, as discussed 
in detail below, the activities of the CBS Television network 
do not involve the sale of any “commodity” but are the furnish- 
ing of programming services, e.g., the assembled broadcast 
services of the stations and the program and other services of 
the network. 

The legislative history and the Committee reports and debates 
on the floors of Congress with respect to both the Clayton Act 
and the Robinson-Patman Act, which make similar use of the 
term “commodities”, indicate that Congress, in passing the Acts, 


did not have in mind the furnishing of services or the sale of 
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intangibles. A study of the cases* interpreting the word “com- 
modities” also indicates that the courts have consistently held 
that the word refers only to tangible movable goods, wares 
and merchandise, and the governmental agencies primarily 
concerned with administering those Acts, including the Federal 
Trade Commission and the Department of Justice, agree with 


this interpretation of the term. 


b. No Substantial Lessening of Competition 


Even if Section 3 applied to television broadcasting, CBS 
television broadcast activities would not be illegal, because 
Section 3 prohibits only those agreements which, in the light 
of reason and an analysis of all the attendant facts, may be 
expected to substantially lessen competition. As discussed in 
detail below in connection with the applicability of Sections 1 
and 2 of the Sherman Act, especially in view of the nature of 
the industry, CBS television broadcast activities do not substan- 
tially lessen competition in any of the markets concerned, but, 
on the contrary, are a reasonable means of providing a national 
advertising medium which is competitive with other adver- 
tising media. 

3. Section 2 of the Sherman Act 
Section 2 of the Sherman Act provides: 


“Every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with any other 


* Fleetway, Inc. V. Pub. Service Interstate Transp. Co., 72 F.2d 761 (1934), 
cert. denied, 293 U. S. 626; General Shale Products Corp. Vv. Struck Con- 
struction Co., 132 F.2d 425 (6th Cir. 1942); Schow Bros. v. Adva-Talks Co., 
232 S. W. 883 (Tex. Civ. Apps. 1921); People v. Epstean, 170 N. Y. Supp. 
68 (Ce. Gen. Sess. 1918); Binkley v. State, 198 Pac. 884 (Okla. 1921); and In 
re Jackson, 107 N. Y. Supp. 799 (Sup. Ct. 1908). 


29 


















5346 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


person or persons, to monopolize any part of the trade 
or commerce among the several states, or with foreign 
nations shall be deemed guilty of a misdemeanor .. .”. 


CBS clearly does not monopolize, and there is no evidence 
that it has attempted to monopolize, the national advertising 
market, the segment of the national advertising market occupied 
by television advertising, the market for television station time 
or the market for television programs, nor does it monopolize 
or attempt to monopolize “any part of the trade or commerce” 


in any of those areas. 


a. Actual Monopoly 


Each network must be considered separately. In considering 
the position of the CBS Television network in any of the 
markets concerned, the percentage of such market occupied 
by it must be considered separately from the percentage occupied 
by other networks. It has not been suggested that there is any 
combination, horizontal conspiracy or joint action of any kind 
among the presently existing networks in any of the markets. 
There is vigorous competition among the networks in every 
phase of the business. That is the first major distinction between 
the Paramount Pictures case* and the situation presented by 
the television industry. In the Paramount case the major 
motion picture companies were found to have combined and 
conspired to restrain trade and competition, which in the court’s 
view justified lumping them together for the purpose of apply- 


ing the usual tests of monopoly. Since no such conspiracy or 


*A digest of this case is included in Appendix A. 
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combination exists among the television networks, each must 


be treated separately for antitrust purposes. 


In defining monopoly, the -issue is whether there exists 
power to affect price and not the reasonableness of the price ac- 
tually charged. Therefore, whether profits are high or low is not 
strictly speaking relevant under Section 2. However, evidence 
as to profits and whether the level of prices is high or low is 
usually admitted in monopoly cases and may sometimes throw 
light on other problems such as the possibility of monopoly 
or even the extent of power over prices. Properly measured, 
CBS’s profits have not been high. The operating ratio or per- 
centage of margin on sales of the CBS Television Division in 
1954 was 7.8% after taxes, while the CBS Television network's 
margin on sales after taxes was 4.6%. 

The national advertising market. The basic business func- 
tion of network television broadcasting is to furnish a medium 
for carrying an advertising message to the national public; and 
in that business it competes with a variety of other media, in- 
cluding newspapers, magazines, radio and national spot tele- 
vision. Of the estimated $5,287,000,000 spent last year in the 
total national advertising market, only $173,575,800 or 3% 
was received by the CBS Television network. Clearly the net- 


work does not monopolize the national advertising market.* 


The television segment of the national advertising market. 


The CBS Television network does not monopolize the portion 


of the national advertising market consisting of television ad- 


*CBS radio and television broadcast revenues from national advertisers totaled 
$230,400,000, or 4.3% of total national advertising expenditures in 1955. 


31 





5348 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


vertising. According to the figures for total national television 
advertising expenditures in the last quarter of 1955, only 
27.2% of the total was received by the network. Control of 
only 27% of a market is clearly not a monopoly. This per- 
centage position of the network is accounted for by the fact 
that the television segment of the national advertising market 
is highly competitive within itself. 

Within the television segment, the competition between 
national spot advertising and network advertising is strong. In 
the last quarter of 1955, 47% of total time expenditures for 
national television advertising consisted of time charges paid 
directly to the individual television stations selected by national 
advertisers for national spot television advertising without any 
use of networks. 50% of the 50 largest CBS Television net- 
work customers are included in the 100 largest buyers of spot 


time and some of them spend more of their budget for spot 


than for network broadcasting. Advertisers continue to use 
both spot and network advertising, and they shift their efforts 
between the two from time to time depending on their conclu- 
sions as to the competitive advantages and utility of each for 
their needs. The percentage of national television advertis- 
ing consisting of spot broadcasting has steadily grown and its 
continuing rapid growth shows that the CBS Television net- 
work does not monopolize the television segment of the na- 
tional advertising market. 

Within the television segment of the market there is also 
vigorous competition among the networks. No one of the 
three networks is dominant. Of the total network share of 
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television advertising in 1955, CBS had approximately 43%, 
NBC 41% and ABC 16%. These percentages change fre- 
quently. Since 1953 ABC's share has nearly doubled. More- 
over, 76% of the 50 largest customers of the CBS Television 
network also use another network and 58% of the 50 largest 
time customers of the network in 1955 were among the 50 


largest customers of at least one other network. 


The fact that there are at present only three regularly operat- 
ing national networks is not evidence of monopolistic restraint, 
but is the result of the lack of available comparable broadcast 
channels and the economics of network broadcasting. In only 
4.2% of the nation’s localities which now have television sta- 


tions are there more than three such stations. Thus, assuming 
that each station will be the primary affiliate of only one net- 


work, there are not enough stations in enough localities to sup- 


port more than three regularly operating national networks at 
this time, although it can be expected, as the FCC makes more 
comparable channels available for station broadcast, that one or 
more additional networks may be possible even without using 
time on stations now affiliated with one of the present networks. 


Nothing in present network practice or FCC regulations pre- 
vents the formation of regional or part-time national net- 
works which would rely in large part on use of stations now 
primarily affiliated with the existing national networks. How- 
ever, in order to furnish the necessary programs, facilities and 
interconnection services, large fixed costs and long-term major 
responsibilities must be assumed by any organization which 
seeks to operate as a network on a regular basis. That is the 


77632 O—57—>pt. 2, v. 344 
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economic fact that limits the number and variety of networks 
operating today. 

The “markets” for television broadcast time and for pro- 
grams. The television segment of the national advertising mar- 
ket from the advertiser’s viewpoint concerns the sale of 
“customer potential”; and from the network and public’s view- 
point it concerns the sale of programming service. However, 
some persons primarily interested in one facet of the business 
urge that it is reasonable to recognize a separate special market 
for television broadcast time and a separate special market for 
programs. Recognition of such special purpose markets seems 
to distort the real econemic fact, since from the viewpoint of 


the network, the public and the advertiser, only the combination 


of time and program (programming) is the subject of com- 


merce. In any event, as discussed below and as shown in the 
chart on page 25 if such “markets” are recognized, the CBS 
Television network does not monopolize either of them or any 


part thereof. 


Television broadcast time market. As the chart on page 25 
above shows, the CBS Television network occupies only 15.0% 
of the total television broadcast time and, as set forth above, in 
the last quarter of 1955 received only 23% of the net time 
billings for national television advertising. In the localities 
including the cities of over 100,000 population, the CBS Tele- 
vision network occupies only 18.1% of the television station 


time and only 22.4% of the evening time in such localities. 


Television program market. Similarly, as shown on the 


chart on page 25, of all programs broadcast on television, the 
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CBS Television network produces only 3.9% alone and pro- 
duces an additional 2.0% in association with others. Of the 
programs broadcast in the evening hours in cities with popu- 
lations of over 100,000, the network produces only 8.3% 


alone and 2.0% in association with others. 


Even if the CBS Television network controlled all pro- 
grams which it broadcast, it would still control only a small 
part of the total program market, for, as shown on the afore- 
mentioned chart, the network broadcasts only 15.0% of the 
total hours of programs broadcast on television and 22.4% 
of the total hours of programs broadcast in the evening hours 


in cities of over 100,000 population. 


The CBS Television network is a major outlet for the pro- 
grams of independent producers. Of the programs broadcast 
over the network in the week ending April 7, 1956, the net- 
work produced 22.7% alone, and produced 27.1% in associa- 
tion with others, and 50.2% were produced by outside pro- 
ducers. The creation of programs for television broadcasting by 
independent producers is a highly competitive and rapidly 
growing business. It is estimated that there are at least 800 
independent agencies engaged in that business, ranging in size 


from small producers with very little investment in staff or 


facilities to the major theatrical film producers. Some of the 


concerns producing programs for television have greater assets 
than any of the existing networks; and the financial resources 
of the nation’s large banking institutions are increasingly being 
made available to finance program production by independent 
producers. Employment figures for the month of February, 
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1956, indicate that in Hollywood alone, employment in the 
production of independent programs for television has in 
creased more than threefold over the level of 1955. The ex: 
perience of CBS shows that both the total number and dollar 
sales of independently produced programs shown on its televi- 
sion net work have increased every year and the percentage of 
total broadcast programs produced by the network has steadily 
declined. 


Single station localities. The CBS Television network has 
affiliation agreements with 86 television stations in single station 
localities. In only 15 of those localities is the single station affili- 
ated solely with CBS. Those facts do not establish that the net- 
work has a monopoly in those localities. Even if the network 
controlled all the broadcast time of its affiliates in such one sta- 
tion localities, it would not, standing alone, constitute an illegal 
monopoly under Section 2. Mere ownership or control of the 
sole outlet in a locality does not in itself constitute a violation 
of the Act. That principle was reaffirmed in the motion picture 
cases, wherein the Supreme Court emphasized that mere owner- 
ship of the only theatre in one theatre localities did not consti- 
tute a violation of Section 2. For example, in United States v. 
Griffith,* the Court said: 

“Anyone who owns and operates the single theatre 
in a town, or who acquires the exclusive right to exhibit 
a film, has a monopoly in the popular sense. But he 
usually does not violate § 2 of the Sherman Act unless 
he has acquired or maintained his strategic position, or 


*A digest of this case is included in Appendix A. 
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sought to expand his monopoly, or expanded it by 
means of those restraints of trade which are cognizable 
under § 1.” (334 U. S. 100, 106) 


The court went on to point out that an otherwise lawful monop- 
oly, consisting of the ownership of the sole outlet in a locality, 
could constitute a violation of the Act, éf it were coupled with 
the specific intent to use, or actual use of, the monopolistic posi- 
tion to restrain trade in other markets. As pointed out later, 
the CBS Television network has not engaged in any of those 
restraints of trade which are cognizable under Section 1, nor 


does the network derive any power from its position in one- 


station areas which could be used to restrain competition in 


other areas. Moreover, the network does not in fact possess a 
monopoly, or anything approaching a monopoly, in the one 
station localities where the single station is affiliated with 
CBS. As indicated by the chart on page 25 above, even there, 
the network alone produces only about 5.2% of the hours of pro- 
grams broadcast and occupies only about 21.1% of the total 
broadcast time. 


b. Attempt to Monopolize 


There is no basis for a charge that the CBS Television net- 
work has attempted to monopolize under Section 2 of the Act. 
In the absence of a conspiracy or other conduct prohibited by 
Section 1, specific intent must be proved in order to support a 
finding of an attempt to monopolize under Section 2. There 
is, of course, no evidence of any such intent. In the absence of 
evidence of specific intent, such intent would have to be inferred 
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from the action of the CBS Television network in one of the 
markets concerned. But 50% of its 50 largest customers are 
also included in the hundred largest national spot television 
advertisers, and, of course, the programs used for such spot 
broadcasts as well as for 50.2% of the CBS Television network 
hours are purchased from outside sources. Moreover, of the 50 
largest CBS Television network customers, 76% of them are 
also customers of at least one other television network. Accord- 
ingly, it seems clear that the CBS Television network does not 
in fact endeavor to prevent its purchasers of either broadcast 
time or programs from purchasing either broadcast time or pro- 
grams from other sources. The small percentage of the market 
and various market segments occupied by the network, and the 
steady increase in the percentage of such market occupied by 
national spot advertising, other networks and independent pro- 
gram producers, together with the absence of unusually restric- 
tive or unreasonable business practices, make it clear that there 
is no evidence from which any “attempt” by the network to 
monopolize could be inferred. 

The figures in the foregoing discussion represent the por- 
tions of each of the market segments occupied by the CBS Tele- 


vision network, measured by programs and station time. That 


is the proper measure of market control in considering the 


applicability of Section 2, since only a part of the option time 
of affiliates is actually available to the network. The options 
are exercisable only for commercial programs upon 56 days’ 


notice, are not effective against programs of other networks, 
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are not effective against programs broadcast by local stations 
because of special public interest, and are not effective with 
respect to network programs considered by the local station to 
be “unsuitable or unsatisfactory”. That those factors are real 
limitations on the effectiveness of CBS option control is indi- 
cated by comparing the total number of hours theoretically 
subject to its option control to the total number of hours which 
it actually occupies. 

The chart on page 25 above shows that all time affected 
by CBS options is not actually under its control. In cities with 
a population of 100,000 or more, advertisers ordered 73.0% 
of the evening hours subject to CBS options, and CBS was able 
to clear as ordered only 62.6% of those hours. 


Even if CBS did have control of all time subject to its option, 


those options would not be evidence of an “attempt to monopo- 
lize” any part of the market since, as shown on the chart on 
page 25, they only apply to 20.7 % of the total television broad- 
cast hours of all stations in the United States and to 19.2% of 
the evening broadcast hours of all stations in the localities con- 
taining the nation’s cities of over 100,000 population. 


c. CBS-Owned Stations 

If the non-network revenues and programs of the CBS-owned 
stations are considered separately or in conjunction with the 
position of the CBS Television network, the conclusions here- 
tofore reached with respect to Section 2 do not change. As is 
shown at page 6, each of the CBS-owned stations, including the 
stations for which CBS has applications pending, is situated 
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in a market with substantial competition. The national spot 
television time revenues of the CBS-owned stations in 1955 
represented only .3% of all national advertising expendi- 
tures, only 3.9% of national television time expenditures, and 
only 8.8% of national spot television time expenditures. The 
local television time revenues of the CBS-owned stations in 1955 
represented only 1.5% of all local television time expendi- 
tures. 


It will be seen, therefore, that if the CBS-owned stations 
are considered together with the CBS Television network, they 
do not substantially change the position of CBS in any of the 
markets discussed above. 


d. Conclusion re Section 2 


From the foregoing it is clear that CBS does not approach 
actual monopoly in the segment of the national advertising 
market consisting of television advertising or any part thereof, 
and there is no evidence of any attempt to monopolize. That 
is a second major difference between the facts of the motion 
picture cases and the television broadcasting industry. In the 
Paramount case the defendants owned 70% of the theatres 
in the country’s 92 cities of over 100,000 population and 
received 73% of the domestic film rentals, and together had 
a position of market dominance in film distribution and exhibi- 
tion approaching that of actual monopoly. It is important to 
note that the court did not find even that position to constitute 


a monopoly or even an attempt to monopolize in itself, but 


found a violation of Section 2 only because that market position 
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had been used as “a definite means of carrying out the restraints 


and conspiracies we have described”. 


4. Section 1 of the Sherman Act (Combination in 
Restraint of Trade) 


a. General 


Section 1 of the Sherman Act provides: 


“Every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or com- 
merce among the several states or with foreign nations, 
is declared to be illegal.” 


The functions performed and the practices engaged in by the 
CBS Television network are reasonably required to meet the 
needs of the industry, including the requirements of stations, 
advertisers and the public, serve the “public interest, conveni- 
ence and necessity”, do not prevent or hinder competition in the 
industry and are not in any respect illegal restraints of trade 
under Section 1. 


There is no evidence of any contract, combination, conspiracy 


or other joint action among the networks. There is no evi- 
dence of combination or conspiracy, contract or agreement 
among the CBS affiliates. 

The term “restraint” in the Act was not meant to include 
restrictions reasonably related to a legitimate business function. 
The functions of networks are reasonable and desirable and, as 
discussed in subsection b below, have been recognized by Con- 
gress and the FCC as such. Similarly, the practices of the CBS 
Television network, including option time, basic-required and 
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programming, as discussed in subsections c, d, and e below, are 
clearly necessary to the legitimate doing of business, and any 
restrictions involved therein appear to be reasonably related to 


serving the network’s legitimate business function. 


b. Reasonableness of Network Functions 


A network's principal business function is to furnish a na- 
tional medium to advertisers. To do that it must assemble and 
have available a chain of local stations which together will 
afford a substantially nation-wide coverage. To that end it 
obtains affiliates, which, subject to a number of conditions that 
have already been mentioned, provide the network with reason- 
able assurance that they will broadcast sponsored programs 
of the network during certain hours of the broadcast day. The 
affiliate is the supplier of one element of the national medium, 
namely local broadcast services. In network broadcasting the 
affiliate does not buy anything from the network. It simply 
agrees to put its facilities at the network’s disposal for an agreed 
price. 

Network practices are functional. It is the function of a 
television network to present desirable program material to a 
large enough national audience to make it worthwhile for ad- 
vertisers to bear the large expense of program production and 
transmission necessary for disseminating their commercial mes- 


sages. Economic factors in the television industry dictate the 


functions and practices of CBS network broadcasting. Good 


programs are often expensive; so is the time needed to 
broadcast them. In order to persuade advertisers to bear these 
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costs, the advertisers must be assured that an audience of suf- 
ficient size can be reached. One of the best ways to reach such 
an audience is to link together many different stations for the 
simultaneous broadcast of the program. In order to link sta- 
tions together expensive interconnection facilities must be ar- 
ranged. And in order to have stations to link, the network must 
have a call or option on some of the broadcast services 
of each station and the station must share in national advertising 
revenues. Finally, the programs must be good individually, and 
together must present a balanced and attractive whole, to at- 


tract and retain the necessary large audience and to preserve the 


reputation of the stations and the network. 


In order to bring programs of the highest quality and proper 
variety to the nation’s public, free of charge, all of these in- 
gredients must be present: a balanced schedule of good pro- 
grams and broadcast services must be available to the adver- 
tiser; interconnection facilities and revenue must be available 
to the affiliates. The function of « television network is to 
assemble those ingredients as a national advertising medium. 
Each television network must and does seek to guarantee the 
availability of all of these ingredients and, as discussed in sub- 
sections c, d and e of this section, the practices of television net- 
works including option time, basic-required and network pro- 


gramming are merely reasonable means to those ends. 


Recognition of Network Functions. Both the original 
Radio Act of 1927 and the Communications Act of 1934 de- 
fined chain broadcasting as the simultaneous broadcasting of 


an identical program by two or more connected stations and 
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gave the FCC express authority to make regulations applicable 
to radio stations engaged in chain broadcasting. At the time of 
passage of the 1927 Act, networks had already been established 
and by 1934 were furnishing nation-wide program coverage; 
and since that time both television and radio networks have 
furnished the necessary ingredients for making chain broad- 
casting feasible and have been accepted by the Communications 
Commission, Congress, the courts, the stations, business and the 
public. 

The need for networks as a means of realizing the full poten- 
tial of broadcasting and the contributions made by networks to 
public enjoyment and the development of broadcasting were 
described by the FCC in its Report on Chain Broadcasting, May 
2, 1941. While that report dealt specifically with radio net- 
works, its explanation of the vital role of networks in broad- 


casting is equally applicable to television networks. The report 


stated in part: 


“The growth and development of chain broadcast- 
ing found its:impetus in the desire to give widespread 
coverage to programs which otherwise would not be 
heard beyond the reception area of a single station. 
Chain broadcasting makes possible a wider reception 
for expensive entertainment and cultural programs and 
also for programs of national or regional significance 
which would otherwise have coverage only in the local- 
ity of origin. Furthermore, the access to greatly enlarged 
audiences made possible by chain broadcasting has been 
a strong incentive to advertisers to finance the produc- 
tion of expensive programs. ...” (page 4) 
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The FCC has also recognized not only that networks are 
necessary for the occasional production of important live pro- 


grams, but that television networks are necessary to realize 


the full programming potential of the television medium. 
Since, as discussed in detail below, it is necessary that most of 
the best educational and entertainment programs be originated 
from sources outside the individual stations and be distributed 
to the stations through an outside organization, it is clear 
that the responsibility for preserving a well balanced program 
schedule must in considerable part be placed in that distributing 
organization. In the report by the FCC on Public Service 
Responsibility of Broadcast Licensees dated March 7, 1946 
(page 13) the Commission emphasized the importance of 
preserving a well balanced program schedule and concluded 
that in the public interest the networks should undertake re- 
sponsibility for that function for the program hours which they 
broadcast. The Commission stated in part: 


“, .. The concept of a well rounded structure can 
obviously not be maintained if the decision is left wholly 
or preponderantly in the hands of advertisers in search 
of a market, each concerned with his particular half 
hour, rather than in the hands of stations and networks 
responsible under the statute for over-all program bal- 
ance in the public interest. 


“A device by which some networks and stations are 
seeking to prevent program imbalance is the ‘package’ 
program, selected, written, casted and produced by the 
network or station itself, and sold to the advertiser as 
a ready built package, with the time specified by the 
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station or network. In order to get a particular period 
of time, the advertiser must take the package program 
which occupies that period. This practice, still far from 
general, appears to be a step in the direction of return- 
ing control of programs to those licensed to operate in 
the public interest. . . .” 


Similarly in the Report on Chain Broadcasting the Commis- 
sion recognized the importance of the production of programs 
by networks and emphasized that it had taken care to formulate 
its regulations so that this vital function would not be impaired. 
In the ABC-Paramount Merger case, 8 R. R. 541, the Commis- 
sion based its approval of the merger in part on the fact that 
the large resources of Paramount would strengthen the ABC 


network and help it to fulfill its responsibility for programming. 


c. Reasonableness of Network Option Time 


Reasonableness of Option Time. The network must have 
some assurance that the national medium can be assembled and 
that each of its parts is available. Thus, if the network is to 
exist, it must make sure that each station will make available 
to the network certain hours (network option hours) of its 
broadcast time. 


Each individual station existing alone offers only a limited 
local market for the would-be national advertiser. If the national 
advertiser attempts to arrange separately for the station time 
on each such station, he must make innumerable separate con- 
tracts for the stations’ broadcast services; and he almost 


certainly will not be able to arrange for broadcasts at the 
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same time on the various stations. He must deliver fragile 


& 
and expensive films for his program to each station and must 


make separate arrangements for the necessary follow-up to 
ascertain the efficacy of his broadcasting on each station 
and whether the programs preceding and following his pro- 
gram on each station are of good quality and whether either 
their commercial message or content conflicts with that of his 
own. Even if the foregoing obstacles are accepted, the national 
advertiser dealing with the stations individually can arrange 
for the broadcast only of programs of the limited variety and 
quality which are available on film or are produced locally. 


Affiliates enter into option agreements with networks because 
of their free determination that, by participating in the networks 
and assuring networks of outlets, the affiliates can earn impor- 
tant revenues while furnishing desirable services to national 
advertisers and top quality programs to their audiences. With- 
out network affiliation, stations would not be able to offer the 
prestige and public following which come only from the 
regular broadcast of events of public interest and the other 
important programs which can be broadcast only through 
simultaneous live transmission over a large network. More- 
over, normally, the station has virtually no sales or promotional 
expense for the portion of its broadcast day used by a network. 

From the foregoing, it is apparent that network options on 
affiliate’s broadcast services are not forced upon the affiliates 
by any illegal control or coercion. On the contrary, the options 
are willingly offered by the stations because, as shown above, 
they are so obviously in the business interest of the stations. 
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Each affiliate is free to adopt such other arrangements as it 
may wish. Affiliation agreements usually run for a period of 
only two years. Network affiliates do not complain about 


option time, nor do advertisers; thus, the parties who are di- 
rectly interested in the health of the national television medium 
apparently recognize the reasonableness and need for option 


time. 


Degree of Restraint on Affiliates’ Freedom. Network option 
time is not an unreasonable restraint upon affiliated stations. 
Under FCC regulations the options may cover only a maximum 
of three hours each in the following four time segments: 8:00 
a.m. to 1:00 p.m., 1:00 p.m. to 6:00 p.m., 6:00 p.m. to 11:00 
p.m. and 11:00 p.m. to 8:00 a.m. CBS affiliation agreements 
provide for options only in the first 3 segments. Thus, even if 
all CBS options were exercised, at least 40% of the affiliate’s 
time in each of the segments of the broadcast day would re- 
main free for whatever other use the affiliate wished to make 
of it. Those segments and the percentage which could be made 
subject to network options were specifically determined by the 
FCC after a careful study of the industry and audience listening 
habits. 

But option time is not in any sense under the complete con- 
trol of the network. The affiliate is always free to reject any 
program on grounds of suitability; it can pre-empt any network 
option time for the showing of programs of special local in- 
terest; and the option rights of one network are not effective 
against programs of any other network broadcast by the affili- 
ate. In view of the fact that a network consists of any two 
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stations using interconnection facilities for the simultaneous 
broadcast of the same program, the fact that network options 
are ineffective against programs of another “network” is an im- 
portant limitation. It means that the affiliate may use any hour 
subject to a network option for a program from any other 
existing metwork or any regional network which it may care 
to create or join, without being subject to any restrictions by 
virtue of its primary network affiliation; and such a network 
may easily be created for extended or occasional use merely 
by arranging for the simultaneous broadcast of the program 


over two or more interconnected stations. 


But in addition to the foregoing limitations on the degree of 
control resulting from CBS options, there is the important 
limitation of business practice. As in many other business situa- 
tions, the realities of the market place can greatly limit the ap- 
parent distribution of power resulting from contractual arrange- 
ments. It is easy to assume that a legal agreement, such as the 
options, creates effective power. But the options do not do so, 
nor are they intended to do so. They are designed to assure 
within reason that the network can be assembled when needed 
as a national medium. The network does not and could not 
insist on the strict exercise of its option rights. It requests 


stations to broadcast sponsored programs during option time, 


but stations do not automatically accede to such requests nor 


could they be made to do so. On the contrary, it is the clear 
understanding of the network and the stations that the option 
arrangements will be administered reasonably to accommodate 
the interests of all parties. Thus, stations often broadcast network 


77632 O—57—pt. 2, v. 345 
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programs on a delayed basis or refuse to broadcast a program 
altogether in order to preserve a local schedule which they 
prefer. 

In summary, all these factors prevent network options from 
actually controlling affiliates during all the hours in which 
they are theoretically effective. As shown in the chart on page 
25, CBS affiliates broadcast CBS Television network programs 
as ordered during only 41.9% of their hours subject to option. 

Option time and local programs. Network option time does 
not materially restrict program production by local stations. In 
this respect there is no difference between option time and any 
other. time devoted to programs not produced by the station. 
In order to bring in sufficient revenues and to attract the audi- 
ences on which such revenues depend, most of the station's 
broadcast hours normally must be used for programs beyond 
the.productive capacity of the local station. The three evening 
hours covered by network options alone require 1,095 hours 
of good programs each year. No authority on television con- 
tends that any material portion of those 1,095 hours could be 
filled by programs produced by the local station. 

Just as each local newspaper cannot have its own world wide 
news and picture service and its own national columnist and 
comic strips, each local television station cannot be expected to 


produce a major portion of its own programs, and certainly not 
those with the necessary drawing power required for national 
advertising. In fact, few individual stations can produce locally 


even the programs needed for hours outside of option time, 
and depend on outside sources for many of the programs broad- 
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cast during those hours. Of course, the one minor exception to 
the foregoing is the occasional program of special local inter- 
est, such as local political addresses, and network options are 
not effective against them. 

Option time and independent program producers. Option 
time does not unreasonably restrict the sale of programs pro- 


duced by independent producers. Independently produced pro- 


grams are extensively used as a part of the network’s program- 


ming service both during and outside option hours. Indeed, net- 
work broadcasts, including those during option hours, are an 
important outlet for independently produced programs and 
there is nothing in option time practice which unreasonably re- 
stricts the use of such programs. It is believed that network 
option time stimulates the sale of independently produced 
programs even during non-option hours. The revenues and 
prestige of a station increase as the number of hours for 
which it is used as a part of a network increases. The station’s 
enhanced prestige attracts advertisers who, in turn, sponsor inde- 
pendently produced programs and part of the station’s increased 
revenues are used to expand its total number of broadcast hours 
and for the purchase of independently produced programs for 


use during those increased hours. 


Option time and national spot and local advertisers. Nor 
does option time unreasonably restrict access to station time by 
national spot and local advertisers. During 1955 expenditures 
for national spot and local time accounted for 55.7% of total 
television time expenditures. As shown at page 20, the growth 
of national spot and local advertising expenditures has not been 
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inhibited by network practices, including network time options, 
nor do network time options preclude national spot and local 
advertisers from the so-called prime evening hours. The report 
of the Television Bureau of Advertising for the first quarter of 
1956 shows that 55.5% of national spot television advertising 
expenditures were for programs and announcements broadcast 


during evening hours. Network option hours are used by na- 
tional advertisers to bring the best programs to the stations’ 
public and the largest revenues to the stations. During network 
option hours the local station is filling its proper role as a part 
of a national medium and the public properly demands that 
those hours be used to provide the highest quality entertain- 
ment or educational programs. Local advertisers cannot expect 
to gain access to all of the station’s time unless they are able 
and willing to pay the local station for the valuable commodity 
they seek, and to give the station high quality programs for 
broadcast on the hours so purchased. 

There is nothing in option time or other network practices 
which prevents local advertisers from meeting those require- 
ments, and some energetic local advertisers have met them 
by working with other local advertisers to spread among them 
the necessary cost of the kind of program required, and by ob- 
taining network time to carry that program, with each affiliate 
broadcasting a special commercial for the respective local 
advertiser. 


But in any event at least 40% of the local station’s time is 
not subject to network options and remains free for use by 
national spot and local advertisers. 
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Option time and per se violations of Section 1. In the course 
of the large body of cases arising under Section 1 of the 
Sherman Act, the courts have evolved a further definition of 
restrictive practices which specifically have been found not to 
be reasonably related to the doing of business. These restraints 
are so far removed from reasonable business practice as to be 
said to be illegal per se, without exhaustive analysis of the facts, 
and the element of intent to restrain trade can largely be 
inferred from the mere fact that such practices are engaged in. 
While it is sometimes loosely said that those practices are 
illegal without any consideration of the facts, analysis of the 
cases shows that in each case the court did review the facts 
sufficiently to be certain that an unreasonable restraint resulted, 
and the rule merely avoids an exhaustive analysis of the degree 
of the market affected and a detailed showing of intent to 


achieve such restraint. 


For present purposes the field may be narrowed by 
disposing immediately of the best-known categories of re- 
straints held to be illegal per se—those that involve agree- 
ments or understanding among competitors for the fixing of 
prices, the allocation of markets or other methods for eliminat- 
ing competition which otherwise would have existed among 
them. There is no competition among the CBS affiliates because 
each of them is in a separate advertising locality and cannot 
be said to be competing with any other affiliate in any material 
sense of the term. There are no agreements or practices between 


CBS and its affiliates, or among its affiliates, controlling prices 


or in any other way affecting such competition as might be said 
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to exist among them. At the time of entering into an 
affiliation agreement with the network, each station agrees on 
the amount the network is to pay for the station’s time used by 
the network. 

The second category of acts said to be illegal per se con- 
cerns agreements among persons not normally competing but 
dealing with one another, such as supplier and customer, which 
agreements restrain the freedom of choice of the customer or 
the market in which he seeks to deal. It is in this category of 
cases that the so-called “tie-in” rule discussed below and the 
rule concerning group “refusals to sell”, discussed in subsection 
(d) below, have been evolved. 


Option time and the “tie-in” rule—general. The basic prin- 


ciple of the “tie-in” rule is a simple one. This rule and the 


cases in which it was developed were reviewed extensively by 
the Supreme Court in the Times-Picayune* case. The Court 
there stated as follows: 

“, .. The common core of the adjudicated unlaw- 
ful tying arrangements is the forced purchase of a sec- 
ond distinct commodity with the desired purchase of a 
dominant ‘tying’ product, resulting in economic harm 
to competition in the ‘tied’ market.” (page 614) 

“, . . By conditioning his sale of one commodity on 
the purchase of another, a seller coerces the abdication 
of buyers’ independent judgment as to the ‘tied’ prod- 
uct’s merits and insulates it from the competitive 
stresses of the open market. But any intrinsic superior- 
ity of the ‘tied’ product would convince freely choosing 


“A digest of this case is included in Appendix A. 
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buyers to select it over others, anyway. Thus ‘[i]n the 
usual case only the prospect of reducing competition 
would persuade a seller to adopt such a contract and 
only his control of the supply of the tying device, 
whether conferred by patent monopoly or otherwise 
obtained, could induce a buyer to enter one.’ (page 605 ) 

“, .. But the essence of illegality in tying agreements 
is the wielding of monopolistic leverage; a seller ex- 
ploits his dominant position in one market to expand 
his empire into the next. Solely for testing the strength 
of that lever, the whole and not part of a relevant 
market must be assigned controlling weight.” (page 
611) 


The tie-in rule thus depends on both (1) the possession of 
monopolistic leverage over one item and (2) the use of that 
leverage to obtain a position in another market. 

In brief, the tie-in rule does not apply to CBS Television net- 
work practices because they do not in fact involve the “tie” of 
the sale of one distinct item to the sale of any other. And even 
if there were a tie-in in the sense of the cases above-mentioned, 


the rule still would not apply because the CBS Television net- 


work does not have the necessary dominance or leverage in 


any item to make a tie-in sale of it invalid under the rule. 


Option time and the tie-in of separate;programs. (“block 
booking”) The furnishing of programs by the CBS Television 
network for broadcast during option time does not constitute 
an illegal tie-in sale of programs under any of the prior cases, 
including the motion picture cases. In the Paramount case the 
Supreme Court considered the tying of the sale of exhibition 
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rights in one copyrighted motion picture to the sale of such 
rights in other copyrighted motion pictures. This tie-in practice, 
referred to as “block booking”, was defined by the Supreme 
Court as “the practice of licensing or offering for license one 
feature or group of features on condition that the exhibitor will 
also license another feature or group of features: released by the 
distributors during a given period.” (page 156) The court found 
the practice to be illegal because “the result is to add to the 
monopoly of the copyright in violation of the principle of the 
patent cases involving tie-in clauses” (page 158) and added, “all 
we hold to be illegal is a refusal to license one or more copy- 
rights unless another copyright is accepted” (page 159). 


No tie-in exists. The tie-in rule has no application to option 


time, because time options do not involve the tying in of the 


sale or licensing of one program with the sale or licensing of 
another. Under its option time practices, the network does not 
sell any program to any station, let alone a block or group of 
programs. The station simply supplies its broadcast facilities 
to the network during option time. Under option time 
practices, the network is granted the right to broadcast, over the 
station’s facilities, commercial programs furnished by the net- 
work, for which the network compensates the affiliate on the 
basis of the hours so used. 


Nor does the fact that the station may broadcast several dif- 
ferent programs furnished through the network on option time 
and sponsored by different advertisers constitute “block book- 
ing” to the stations of those programs. The basic element of 
illegality in “block booking”, as in all other illegal tie-in 
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sales, is the use of one item to coerce the taking of another and 
this coercion is not present in option-time practice. 

At the time the option is granted, the stations and the net- 
work properly consider the entire option right as one item. 
The fact that option time may eventually be split by the net- 
work into separate periods of time for carrying different pro- 
grams and made available to different advertisers plays no part 
in the granting of the option, and clearly, no part of the total 
option time is used to coerce the station regarding any other. 


As the CBS Television network persuades each advertiser to 
sponsor a program during a part of option time, the program 
might be said to be “booked” on the station, but no one pro- 
gram is accepted by the station because of, or in relation to, 
other programs. In any event there is no tie-in of separate pro- 
grams because the station has the right to reject any one or more 


of them. Experience has shown that the stations use this right of 


rejection both when they are dissatisfied with a particular pro- 


gram, when they have a local program which they would 
prefer to broadcast, and when they broadcast the program of 


another network. 

Network programs are certainly not “block booked” to ad- 
vertisers, as arrangements for each program that is sponsored 
by an advertiser are made individually by the network. Finally, 
even if CBS did tie-in the sale of some of the programs which 
it controls to the sale of other programs which it controls, the 
tie-in would not be illegal under the rule because CBS has no 
monopolistic leverage or dominance in the program field. CBS 
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controls only a small percentage of the total programs avail- 


able for or broadcast on television. 


Option time and blind selling. CBS Television network 
option time practices do not raise any problem under the hold- 
ing of the court in the Paramount case regarding blind selling. 
As defined in that case, blind selling was the practice of selling 
licenses on groups of motion pictures before they had been 
produced or shown to exhibitors. The court found that this 
practice was not as inherently restrictive of competition as block 


booking, although capable of some abuse, and, accordingly, 
required that exhibitors be given the right to reject 20% of the 
pictures which they bought “blind”. 


The court’s holding in the Paramount case on blind selling 
does not apply to CBS Television network practices, since the 


network does not sell programs to its affiliates for network 
broadcast. 


Moreover, stations do not broadcast network programs 
“blind”, since the network gives affiliated stations advance in- 
formation on and description of all programs, and the stations 
have the right to reject any proffered programs which are 
unsuitable or unsatisfactory and not merely the 20% required 


by the court’s holding in the Paramount case. 


d. Reasonableness of the Basic-Required Practice 


General purpose. As pointed out above, in order to assure 


the availability of the ingredients necessary to the operation of 
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a television network as a national advertising medium, the 
network must incur large fixed charges, including those for 
facilities, staff and interconnection. In order to operate economi- 
cally, the network naturally must spread those costs as widely 
as possible. Also, the network as a national medium must have 


some continuity and acceptance both by advertisers and the 


public. Accordingly, the network has adopted the practice of 


setting a minimum of basic-required stations which any adver- 
tiser must use if he wishes to sponsor a program on the network. 

The basic-required stations, presently 52 in number, are those 
whose rates as shared by the network cover the fixed charges of 
maintaining the network and whose use by an advertiser 
assures a minimum number of strong popular stations so that 
the network can be kept available for public use as a national 
medium. Included in the group are stations necessary to assure 
national coverage. The determination of which stations shall 
form the basic-required group is not made arbitrarily by the 
network. The group is made up of those stations which most 
advertisers order most often. As a result, CBS has had to expand 
its facilities, including interconnection, so as to make certain 
that it can meet the requirements of those advertisers. The net- 
work tries to persuade an advertiser to order as many stations 
as possible. It insists only that the advertiser order at least the 
basic-required group. 

No collective agreement. ‘The basic-required practice does 
not involve any collective agreement among affiliates or be- 
tween the affiliate and the network. There is no agreement 


among the affiliates that there will be any basic-required list 
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whatsoever. Except in the case of one affiliate which has insisted 
that its affiliation agreement contain a provision that it be in- 
cluded in the basic-required group if any exists, there is no 
agreement that any particular affiliate or any particular market 
shall be included on such a list. The network is free to change 
the affiliates and markets on the list as business factors and 
interconnection facilities change, without any approval or con- 
sultation with the affiliates. Any affiliate or market may be 
absent from the basic-required line-up at any time because it 
has elected to broadcast a local program or a program of another 
network or for any other reason, and none of the other affiliates 


would be able to interfere or normally would even know of it. 


Basic-required defines the network as a medium. From a 
business point of view the basic-required station list merely 
defines the basic product which the network has to sell. The 
network is a national advertising medium and the basic-re- 
quired list defines the minimum elements which must be 
assembled to form the national medium; it is an entity different 
from each of its affiliates as a national magazine is different 
from its circulation in any one locality. As national advertisers 
rarely can buy space in the pages of a national magazine for 
circulation only in limited areas, they cannot expect to use the 


network for reaching the audiences only in a few areas. 


The basic-required station list is reasonably related to the 


needs of the national advertisers. The national advertisers 
seek a national audience; they do not generally distinguish 
between listeners in different cities or localities, but generally 


desire to cover as much of the national public as is possible at a 


60 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5377 
reasonable cost per thousand. Indeed, almost all advertisers 
on the CBS Television network order more than the minimum 
basic-required station list. 


Basic-required as a tie-im of stations’ time. The reservation 


or disposition of the broadcast facilities of a group of stations 


assembled to form a network does not constitute an illegal 
tie-in sale under any of the prior cases. Such “sale” as might 
be found is not a tie-in sale of a group of separate items but 
the sale of a single facility or service. So the rule regarding tie- 
in sales does not apply. But even if the network were said to 
be a tie-in of separate items the tie-in would be lawful under 
the rule because the CBS Television network does not have 
the monopolistic leverage necessary to make such a tie-in illegal. 

A network is a single service or facility. In the CBS basic- 
required practice there is no tie-in sale of different elements. 
There is only the sale of a single assembled service. 

The Supreme Court recognized that concept in discussing tie- 
in sales in the Times-Picayune case. There it was concerned 
with the refusal by a publisher of both a morning and evening 
newspaper to sell advertising space in either separate from 
the other. After reviewing all the tie-in cases the court stated: 


“, «. The District Court determined that the Times- 
Picayune and the States were separate and distinct 
newspapers, though published under single ownership 
and control. But that readers consciously distinguished 
between these two publications does not necessarily 
imply that advertisers bought separate and distinct 
products when insertions were placed in the Times- 
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Picayune and the States. So to conclude here would 
involve speculation that advertisers bought space moti- 
vated by considerations other than customer coverage; 
that their media selections, in effect, rested on generic 
qualities differentiating morning from evening readers 
in New Orleans. Although advertising space in the 
Times-Picayune, as the sole morning daily, was doubtless 
essential to blanket coverage of the local newspaper 
readership, nothing in the record suggests that adver- 
tisers viewed the city’s newspaper readers, morning 
or evening, as other than fungible customer potential. 
We must assume, therefore, that the readership ‘bought’ 
by advertisers in the Times-Picayune was the selfsame 
‘product’ sold by the States and, for that matter, the 
Item.” (page 613) 


In the Times-Picayune case, the court held the sale of 
“readership” in the two papers was essentially the sale of 
one item and that no part could reasonably be said to be tied-in 
with itself. That clearly is true in the case of the CBS Tele- 
vision network. The sale to advertisers of “listenership” in 
the national television audience is the sale of one item; in the 
words of the court in the Times-Picayune case it is the sale of a 


quantity of “fungible customer potential”. 


A tie-in sale of stations’ time would be legal. Even 
if the network were held to be a tie-in sale of station time, the 


tie-in would not be a restraint of trade under the tie-in rule, 


because CBS does not have the monopolistic position or leverage 


in any separate segment of station time necessary to bring the 
rule into play. 
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First, as pointed out in the discussion of option time above, 
CBS does not really control the time of its affiliates. 40% of the 
afhilates’ time in each segment of the broadcast day is totally 
free of any option by CBS, and even the 60% of time under 


options is not under effective control by the CBS Television 


network. 

But even if CBS options did constitute control over all the 
affiliates’ time, it could not constitute the degree of monopolis- 
tic control necessary for application of the tie-in rule, for no 
one affiliate or group of affiliates can furnish the monopolistic 
leverage necessary to serve as the tying product to other sta- 
tions in the network. For example, it cannot be said that CBS’s 
control over its owned stations is the basis of tying in the pur- 
chase of other affiliates. CBS network-owned stations obviously 
do not dominate their markets, for they are all in highly com- 
petitive multi-station localities. It would be ineffective for the 
CBS Television network to try to force purchase of its network 
by relying on its owned stations as a lever. 

Almost all the network affiliates on the basic-required list are 
similarly in multi-station localities: As shown by the chart 
on page 25 above, in all the localities on the basic-required list 
the CBS Television network has options on only 22.1% of the 
total broadcast time. Such control can not be said to approach 
the dominant position of the Times-Picayune in its market 
which the court found insufficient for the applicability of the 
tie-in rule, and clearly it would be ineffective for the CBS 
Television network to try to force purchase of its network 
by relying on those affiliates as a lever. 
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In those two localities on the basic-required list in which the 
CBS affiliate is the only station, it is clear that the market is 
relatively so small that its leverage or coercive power is insig- 
nificant. In terms of the national market, those one station 
localities have such a small percentage of the total audience 
that there is no leverage in threatening to withhold them 


from any buyer who did not take the network. In any event, 


in such one station localities the real power of the network is 
very small. The control of the CBS Television network over 
its affiliates in single station localities does not in practice pre- 
vent them from freely joining other networks or often substi- 
tuting spot for network programming. The network does not 
have any effective leverage by reason of its affiliations in one sta- 
tion localities. 

Basic-required and refusals to sell. General principle. The 
so-called rule against “refusals to sell” also is a simple one. As 
stated by the Supreme Court in the Times-Picayune case, “re- 
fusals to sell, without more, do not violate the law”. As has 
been demonstrated above, CBS may lawfully require a national 
advertiser to utilize a minimum number of network stations 
if he wishes to utilize the network at all. The exercise of this 
right necessarily means that the network may refuse to sell 
any one or more of the basic-required stations without the 
others. Such an individual refusal is not unlawful. 


In order to escape that inevitable conclusion, it has been 
urged that the refusal to sell in the network situation is not an 
individual refusal on the part of CBS but is a group refusal to 
sell, the group being made up of CBS and its basic-required 
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affiliates. Although it is sometimes loosely said that all group 
refusals to sell are illegal per se, it is clear that the courts have 
never so held and have not applied the rule to all group action 
or to all group refusals to sell. As shown by the cases, the rule 
applies only to those concerted refusals which are intentionally 
designed to affect competitors unreasonably or which actually 
result in unreasonable restraints on competition. 

The rule was discussed in detail in Fashion Originators Guild 
of America, Inc. v. Federal Trade Commission, 312 U. S. 457 
(1941). That case concerned a combination of clothing manu- 
facturers and other textile interests, members of a guild who, 
among other things, by agreement refused to sell to persons 
who dealt with other manufacturers who violated guild rules 
against copying dress designs. The combination had done many 
other things restraining trade, and the Federal Trade Commis- 
sion and the Court of Appeals had found that the combination 
had substantially lessened, hindered and suppressed competi- 
tion and tended to create a monopoly. The Supreme Court re- 
viewed the restrictive practices and found them in violation of 
Sections 1 and 2 of the Sherman Act. The rule concerning the 
group refusal to sell was stated as follows: 

“, .. the aim of petitioners’ combination was the in- 


tentional destruction of one type of manufacture and 
sale which competed with Guild members. The purpose 


and object of this combination, its potential power, its 


tendency to monopoly, the coercion it could and did 
practice upon a rival method of competition, all brought 
it within the policy of the prohibition declared by the 
Sherman and Clayton Acts.” (page 467) 


77632 O—57—pt. 2, v. 346 . 
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The Associated Press case* also concerned a concerted refusal 
to sell, and none of the several opinions in the case suggested 
that such a refusal was illegal per se. Instead, each of those 
opinions was based on both the intent of the group and the 
actual effect of the group action on competition. Similarly, the 
First National Pictures case,* concerned a clear concerted re- 
fusal to sell with both the intent to restrain competition and that 
effect. It is thus another instance where the rule was applied to 
a concerted group refusal which resulted in a restraint on com- 
petition which was found to be both intentional and unrea- 


sonable. 


Applicability of the rule. The CBS Television network 
basic-required practice does not violate the rule against indi- 
vidual or collective refusals to sell because there is no unlawful 
refusal to sell, there is no collective action, and there is no 


intent to affect competition or adverse effect thereon. 


No unlawful refusal to sell. The basic-required practice is 
merely the definition of the basic network which is available 
and is offered for sale. The network does not offer an un- 
limited variety of broadcasting media for basic economic 
and business reasons explained above. There is nothing in the 
antitrust laws that requires it to sell other broadcasting media 
or to sell the time on individual stations or any particular com- 


bination of them. The decision is merely the decision to en- 


gage in one business, that of network broadcasting, instead of 


other businesses such as local broadcasting. 


*A digest of this case is included in Appendix A. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5383 

The individual stations do not refuse to sell under the basic- 
required practice. A large part of their broadcast time remains 
available for purchase as a local advertising medium and is 
available for national spot and local advertisers and all of their 
time remains available for use by any network since options are 
not effective against other networks. Even as to the part of the 
afiliate’s time which is subject to network option, there is no 
refusal to sell in the sense of the rule. The affiliate is free to 
and does sell option time to others than CBS, subject only to the 
prior option thereon which may be exercised by CBS on 56 
days’ notice; and of course even that option is subject to all the 
limits discussed above. 

No concerted action. Even if CBS’s election to make the 
network available only as a minimum group of stations 
is somehow taken as a refusal to sell during those hours, such 
refusal can hardly be said to be collective, for as pointed out 
above, the basic-required list was established by and is main- 
tained by the network without any agreement with its affiliates. 
In all the cases in which the rule has been applied, there has 
clearly been concerted action by the group; in the case of the 
network practices there is no such group action, but only an 
election by CBS to operate in a reasonable manner. 

No intent to affect or actual effect on competition. There 
is no evidence of any material effect on competition from the 
basic-required practice even if it is a refusal to sell, and such 


effect on purchasers as may have resulted is not a restraint of 


trade within the purview of the act. The Prairie Farmer case* 


*A digest of this case is included in Appendix A. 
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makes this clear. The facts involved in the Prairie Farmer case, 
including the markets and the effect of the practices in question, 
are parallel to many of those present in network television 
operations, and the material differences all emphasize that the 
restraint there approved was far more severe than that resulting 
from network practices. For example, CBS has not engaged 
in discriminatory pricing or other extreme methods of attracting 
advertisers from competitors as found in that case, and stiff 
competition is provided by two other networks and national spot 
television. 

In both the case of the farm magazines and the CBS Tele- 
vision network, the principal market concerned is the advertis- 
ing market. In both instances a grouping of individual units 
results in better service at cheaper cost, in competition to a cer- 
tain degree with other individual units. Neither case involves 
any unlawful refusal to sell or boycott. However, in the Prairie 
Farmer case the better service and lower cost were not available 
on terms which permitted simultaneous purchases from inde- 
pendents as a practical matter, while CBS practices do not 
discourage its customers from buying from other networks or 
from buying non-network programs from affiliated or independ- 
ent stations individually. In short, the holding of the Court of 
Appeals in the Prairie Farmer case appears to be directly ap- 
plicable to CBS Television network practices. As the court 


stated, the inability of some persons in the industry to meet the 


competition from such acts “is one of the fortunes of develop- 


ment of industrial practices, and its existence should not stamp 
with the stigma of illegality the act of appellants” (page 
984). 
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e. Reasonableness of Network Programming and 
Program Production 


Network programming and the public interest. The CBS 
Television network must be responsible for its programming; 
that is, it must endeavor to make sure that each of the programs 
broadcast over the network is of high quality and that when 
considered together the programs furnish an appropriately bal- 
anced bill of fare including entertainment programs, educational 
programs, news and public interest events, all arranged in an 
appropriate sequence at appropriate times. The network activi- 
ties in programming serve not only the business interests of 
all concerned but also the public interest. 

Good programming attracts the large audience which affili- 
ated stations must offer if advertisers are to pay the large cost 
of network advertising. The success of the network en- 
terprise depends on good programming. Like a national maga- 
zine, it is the content of the medium on which its existence 
finally depends, and it would be as unreasonable to remove con- 
tent control from networks as from magazines. If one program 
fails to satisfy the public, not only is one advertiser injured and 
disgruntled, but also other advertisers are disturbed by the 
injury to the stations’ audience prestige from the fault in pro- 
gramming, and the affiliate, the network, the advertisers and 
the public are all injured. From the viewpoint of the public 
interest, as the FCC has recognized, the advertisers’ individual 


choices cannot be depended upon to produce an appropriately 


balanced program schedule, and since most of the better educa- 


tional and entertainment programs must be furnished by sources 
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outside the individual stations, the networks must be responsible 
for serving the public interest in programming that portion of 
the broadcast day which they use. 

Programming is the network’s business. The CBS Televi- 
sion network is furnishing advertisers a programming service. 
That programming service is not two separate services consist- 
ing of programs and broadcasting, for from the point of view 
of the advertiser, the affiliate, the network and the public, the 
two cannot be separated. Indeed, a television program without 
broadcast services does not exist in the practical terms of any 
of the markets concerned. Nor do the broadcast services of a 


station exist in a market without a program worth carrying. 


Independent producers and network programming. Net- 
work programming, including the production by a network of 
programs, cannot properly be said to constitute direct or pri- 
mary competition with independent program producers, any 
more than an individual station can be said to be in direct or 
primary competition with such producers when its own staff 
creates a program which the station broadcasts over its own fa- 


cilities, or any more than Life Magazine can be said to be in 


direct or primary competition with independent writers when 
its own staff prepares the editorial content of its magazines. A 
magazine is much more than a collection of articles and a tele- 


vision broadcast service is much more than a miscellaneous col- 
lection of programs. In both instances there must be policy 
direction, continuity, variety, and numerous other ingredients 
which cannot be obtained merely by buying up the chance 


creations of outsiders. 
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Historically, the stations and the networks provided both 
elements of the programming service; in the early years of 
television the networks arranged for time on affiliated stations 
and produced almost all the programs which were used in that 
time. Because the job of producing programs has become too 
great even for the networks and the stations to handle them- 
selves and because the production of programs by outsiders has 
become a profitable business, others have begun to help in 
providing that part of the programming service. 

To the extent that the networks and the individual stations 
do not completely fulfill their own program-producing func- 
tions, they provide markets for the products of outside program 
producers, and the independent producers are in competition 
among themselves for a share in those markets. The outside 
producers do not have any “right” to any part of those markets, 
any more than free-lance writers have a right to share the pages 
of Life Magazine or The Saturday Evening Post or any more 
than outside parts manufacturers have a right to share in the 
production of such assembled products as automobiles, refrig- 
erators, radios, typewriters and cameras. 

Extensive markets for programs produced by non-broadcasters 
do exist in the television field, however, because the magnitude 
of the task of creating a sufficient number of good programs of 
new and varied interest to fill a continuous broadcasting sched- 
ule is so great that the individual stations and the networks are 
incapable of performing it alone. 

When an advertiser wishes to obtain CBS Television net- 


work programming services and offers to furnish the program 
portion thereof, CBS accepts the program if it is of appropriate 
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quality and fits into the overall program schedule. But when 
the advertiser does not offer a suitable program, the network 
must aid him in obtaining one or must be able to furnish him 
a program itself. The CBS Television network does not make 
money on the production of programs or in the furnishing of 
assistance and facilities to program producers or to advertisers 
in the procurement of programs; the network loses money in 
those activities. But neither that fact nor the availability of 
“independent” program material can relieve the broadcasters, 
the networks or the stations, from their responsibility for pro- 
gramming or exclude them from program production. 

The product of the networks being a nation-wide communi- 
cation medium, their primary competition is with one another 
and with other media of communication, both national and 
local, including the local media provided by the individual 
stations. It is the force of that competition that compels each 
network to exert maximum effort to make its programming at- 
tractive, including, whenever necessary, resort to the products 
of outside program producers. 

Tie-in of time and programs. It has sometimes been al- 
leged that the networks violate the tie-in rule by tying-in the 
sale of network-produced programs with the sale of network 
time. But it appears that the CBS Television network does not 
engage in such a tie-in; and that even if such a tying-in were 
practiced by it, it would not constitute the kind of restraint 
proscribed by the tie-in rule, described above. 

There are a few exceptional situations* in which the CBS 
Television network insists that certain programs be broadcast 


*These are listed at p. 88, fn. 1, of the Supplemental Memorandum. 
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at certain hours in order to fulfill its responsibilities to the 
public, to its advertisers and to its affiliates, but even those are 
clearly not tie-in sales. They are the key segments of the 
network schedule which CBS thinks it must offer in order to 
preserve the proper balance of the over-all programming and 
to set the flavor and maintain the reputation of the network. 
For example, the network believes that a top quality news pro- 
gram should be broadcast every evening in the early evening 
hours. The network will not sell that fifteen-minute period 
for any other program. There are also entertainment programs, 
some produced by outsiders, for which the public demand has 
proved to be so great that the network feels it is in the public 
interest to insist that such programs be broadcast at appropriate 
times. Similarly, when it is possible to broadcast an event of 


great public interest, such as a political convention or a major 


sports event, the network will not allow the sponsor to sub- 


stitute his own program. 

Those programs are key or anchor programs. The net- 
work must be free to offer them in order to preserve its net- 
work and to fulfill its public responsibility in programming. 
The sale of sponsorship in this segment of the programming 
service is not a tie-in of separate sales of program and time; 
it is a sale of sponsorship for one commodity—the key part of 
the network’s programming service. 

In other instances, where a desirable program is so expensive 
as to exceed the advertising budget of any one sponsor, the 
network will enter into agreements with a group of sponsors. 
No one advertiser could be expected to bear the large program 


and time costs of “Omnibus”. If the public is not to be 
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denied the privilege of seeing such a program, a group of 
sponsors must be assembled. Obviously no one of them could 
be given the power to substitute his own program for the 
portion of “Omnibus” which he has sponsored. 

If the foregoing instances can properly be called tie-ins, 
application of the rule of reason amply justifies them as lawful 


restraints. 


The CBS television network does not tie the sale of pro- 
grams and time. From a review of the CBS Television net- 
work practices and the conditions of the market, it is apparent 
that the network does not and could not use its control of CBS- 
produced programs to force the purchase of its network time. 
Similarly, the network does not and could not use its control 
of network time to force the purchase of CBS-produced pro- 
grams. 

The hours of CBS-produced programs broadcast over the 
network indicate that no tie-in of programs and broadcast 
time is engaged in. As pointed out above, the CBS Television 
network produces alone only 22.7% of the sponsored pro- 
grams broadcast over the network, and network advertisers 


remain very large purchasers of independently produced pro- 


grams. 
In any event, since the network has no monopoly of the 
tying product, whether it be considered to be network time or 


network programs, a tie-in of the two would not be unlawful. 


f. Conclusion Re Section 1 


The CBS Television network practices are not unlawful re- 
straints of trade in violation of Section 1 of the Sherman Act. 
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On the contrary, they are reasonable and essential to the legit- 
imate conduct of its business. No one of them is employed with 
any unlawful intent to injure competitors, and no such injury 
has resulted. 


5. Network Ownership of Stations 
a. General 


Ownership by CBS of the four stations which it now owns 
and of the two stations for which it has applied is lawful under 
the antitrust laws. CBS built its first station in order to promote 
the development of television; it acquired its other stations and 
has retained them in order to continue that development and to 
aid and preserve the efficient operation of its network. 

Background. ‘That the initial ownership of a television 
station by CBS was necessary and reasonable is hardly open 
to question. In the beginning, there were no television stations 
and the only way to develop the medium or to learn how to 
utilize its apparent potential was to build and operate a station. 
Later, in order that it might take its proper part in the develop- 


ment and exploitation of the television medium, CBS acquired 


its stations in Los Angeles and Chicago. In 1955, it acquired 


the station in Milwaukee. The acquisition of that station, which 
is a UHF station, followed the FCC order encouraging net- 
works and other multi-station owners to enter the UHF field in 
order to stimulate its development. 

Station operation became profitable before network opera- 
tion which continued to lose money through 1952. The entire 


experience of CBS in radio and in television showed that station 
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operation would be a more dependable source of profit than the 
more speculative network operation. Thus network ownership 
of stations serves a second important function, namely, as a 
stable source of funds to support the costly and risky business 
of network programming. CBS acquired and retains its stations 
partly as an investment. 

Ownership of stations by CBS continues to serve both these 
purposes: It strengthens the network by giving it a reliable 
source of revenues, which helps it to continue to incur its large 
fixed charges and to assume its major long-term responsibilities. 
It enables CBS to continue to pioneer in the development of 
television as a national medium—for example, in the field of 


color television, and as an outlet for its programming develop- 


ments, especially its major public-service programs and its ex- 


perimental programs. 


b. Status Under the Antitrust Laws 


Vertical integration in an industry does not in itself constitute 
a problem under the antitrust laws. Specifically, in the motion 
picture cases the courts repeatedly affirmed that there was 
nothing illegal per se in the fact that a producer of entertain- 
ment programs also owned some of the outlets through which 
they were exhibited. None of the opinions in the Paramount 
case held that theatre ownership by the defendant distributors 
and producers was per se illegal, even though they owned 16% 
of the theatres in the country and 70% of the first-run theatres 
in the 92 cities of over 100,000 population. In the Paramount 
case, the District Court in its first opinion, 75 F. Supp. 1002, 
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specifically found that, even in the context of the admitted con- 
spitacy to restrain trade and to monopolize, the ownership of a 
material percentage of the nation’s theatres by producers did 
not violate Section 2 of the Act. The Supreme Court in its 
opinion did not set aside that finding. On the contrary, having 
decided to amend the District Court decree in such a way as to 
require the divestiture of distributor-owned theatres, the Su- 
preme Court instructed the District Court to reconsider whether 
the ownership of theatres by the distributors should be out- 
lawed either as an integral part of a conspiracy to monopolize 
or as representing the fruits of such a conspiracy. On its re- 


consideration of the matter, the District Court again held that 


vertical integration was not in itself a violation of the Act. The 
court stated, in part: 


“, . . But here we are presented with a conspiracy 
among the defendants to fix prices, runs and clearances 
which we have already pointed out was powerfully 
aided by the system of vertical integration of each of 
the five major defendants. Such a situation has made 
the vertical integrations active aids to the conspiracy 
and has rendered them in this particular case illegal, 
however innocent they might be in other situations. 
We do not suggest that every vertically integrated 
company which engages in restraints of trade or con- 
spiracies will thereby render its vertical integration 
illegal. The test is whether there is a close relationship 
between the vertical integration and the illegal prac- 
tices. Here, the vertical integrations were a definite 
means of carrying out the restraints and conspiracies 
we have described. ...” (85 F. Supp. 881, 893) 
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There is no evidence of conspiracy or of illegal restraint of 
trade in CBS’s network operations. And if its present applica- 
tions are granted, CBS will own only 1.4% of the country’s 
stations. The Paramount holding is a direct authority for the 
proposition that CBS’s ownership of six stations would not 


violate the antitrust laws. 


The FCC has extensively considered the desirability of net- 
work ownership of stations and has concluded that such owner- 
ship is in the public interest. In the ABC-Paramount Merger 
case, the Commission did not disagree with the position taken 
by the three networks there involved—that network ownership 
of stations was reasonable as a source of income to support the 


large risks of network operations, as an outlet for major net- 


work programs and as a medium for continued network ex- 


perimentation. In its efforts to promote the development of 
UHF television, the Commission has encouraged networks to 
go into the UHF field and CBS has attempted to cooperate 
by operating a UHF station in Milwaukee and seeking a license 


for one in Hartford. 
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APPENDIX A 
The Cases 


a. The First National Pictures Case 


In U. S. v. First National Pictures Incorporated, et al., 282 U.S. 44 
(1930), the United States attacked the establishment by a combina- 
tion dominating the distribution of films of a uniform set of credit and 
business arrangements for the exhibition of motion picture film 
throughout the nation. That case followed the court's holding in the 
closely related case of Paramount Famous Lasky Corporation et al. v. 
The United States, 282 U. S. 30 (1930), which had just been decided 
and concerned the establishment by the same parties of a Standard 
Exhibition Contract and Rules of Arbitration throughout the motion 
picture industry. 

The court found in both cases that (a) the combination dominated 
the motion picture exhibition business and (b) was motivated by the 
desire to restrain the freedom of action of all parties engaged in that 
business. The court pointed out that the combination had begun with 
producers and distributors controlling 60% of the film business who 
had then combined to deal with local Film Boards of Trade and other 
distributors who together controlled 98% of the entire business. In 
the First National case the court found that “The obvious purpose of 
the arrangement is to restrict the liberty of those who have representa- 
tives on the film boards and secure their concerted action for the pur- 
pose of coercing certain purchasers of theatres by excluding them 
from the opportunity to deal in a free and untrammeled market.” 
{page 54] In the Paramount Famous Lasky Corporation case the court 
held that the arrangements could not be classed among “those normal 
and usual agreements in aid of trade and commerce”, and added “Cer- 
tainly it is unusual and we think it necessarily and directly tends to 
destroy ‘the kind of competition to which the public has long looked 
for protection.’” [page 44} The court further stated: “. . . when under 
the guise of arbitration parties enter into unusual arrangements which 
unreasonably suppress normal competition their action becomes illegal.” 
(page 44] 
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Thus, in both these cases the court was concerned with (a) the clear 
instance of a concerted refusal to sell which involved almost the entire 
industry; (b) the clear intent to coerce the entire industry to follow 
unnatural business practices and (c) the actual effect of an unreasonable 
restraint on competition. These three elements combined to produce 
a restraint held illegal under the Sherman Act. 


b. Prairie Farmer Publishing Co. Case 


Indiana Farmer's Guide Publishing Co. V. Prairie Farmer Publishing 
Co., 88 F. 2d 979 (7th Cir. 1937), involved charges of monopoly 
and restraints of trade under both Sections 1 and 2 of the Sherman Act 
and concerned business practices and markets similar in some respects 
to those involved in network television broadcasting. The case was 
considered by both the Federal District Court and the Court of 
Appeals for the Seventh Circuit on three separate occasions and by 
the Supreme Court of the United States twice. This extensive consid- 
eration of the case, plus the final denial by the Supreme Court of both 
a petition for certiorari and a petition for its rehearing after the final 
opinion of the Court of Appeals give to that court's opinion an 
unusual signifi¢ance. 

The facts described below are largely those set forth in the final 
opinion of the Court of Appeals. 

The plaintiff was the publisher of the “Indiana Farmer's Guide”, a 
weekly state newspaper for farmers, published and having the greatest 
part of its circulation in Indiana. The five defendants were the pub- 
lishers of seven other weekly state farm newspapers in the so-called 
“corn belt” and an advertising agency owned by them, called “Mid- 
west Farm Paper Unit”, which solicited display advertising in those 
papers on a group basis. One of the seven papers was “The Prairie 
Farmer (Indiana Edition)”, published by one of the defendants, a 
competitor of the plaintiff for circulation in Indiana and for adver- 
tising. The newspapers of the other defendants were published outside 
Indiana and each of them had its primary circulation in another state. 

The action was a suit for treble damages under the Sherman Act 
and centered primarily on the group rates which the defendants 
offered. The defendants’ group rates, which were available only to 
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advertisers who placed their advertising in every paper in the group, 
were sufficiently lower than the aggregate individual rates of the 
member newspapers so that an advertiser could advertise in the whole 
group of seven papers more cheaply than he could advertise in the 
six non-Indiana papers of the group; hence an advertiser who had 
been using the plaintiff's newspaper in Indiana and the defendants’ 
papers outside Indiana could, by dropping the plaintiff's newspaper 
and substituting the defendants’ Indiana paper, not only save the 
total cost of his Indiana advertising but also get his advertising outside 
Indiana at a lower cost. 

After the defendants commenced their group selling, in or about 
1928, the plaintiff's newspaper began to lose advertising accounts. 
During the years 1928 to 1932 it lost some $146,000 of gross revenues 
from advertisers who had shifted their Indiana advertising to the 
defendants’ Prairie Farmer (Indiana Edition), and plaintiff's net profit 
decreased from $72,000 in 1928 to $54,000 in 1929. Display adver- 
tising was, of course, its principal source of revenue. When the Mid- 
west group Operation was started, the five defendant publishers were 
publishing five out of twelve state farm papers in the corn belt, and 
were carrying 54% of the aggregate display advertising of those twelve 
papers. In 1932, of the remaining seven papers (the direct competitors 
of the defendants’ newspapers in 1928), four had been acquired by 
various defendants and one had gone out of busines; and at the time 
of trial the defendants were publishing seven out of the nine state farm 
papers in the group's territory, and those seven papers were carrying 
84% of the total advertising of the nine. 

The complaint charged that the defendants: 

“entered into a contract, combination and conspiracy for the 


purpose of obtaining a monopoly of the farm paper business, 
including the publication, circulation, and distribution of 


printed matters and of advertisements of peculiar interest to 
farmers within the territory covered by the aforesaid pub- 
lications; that in furtherance of this combination and con- 
Spiracy, they conceived a plan and design calculated to break 
down and destroy competition with other farm publications 
within said territory; that in order to effectuate that purpose 
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they agreed upon a combination schedule of advertising rates 
for their combined publications, including the Indiana Edition 
of The Prairie Farmer and the Dakota Edition of The Farmer 
and Farm, Stock and Home, materially below the combined 
rates for the separate publications; that it was a part of said 
contract, combination and conspiracy that no other publisher 
of any farm journal circulating within said territory should 
be allowed to join with them in carrying any of the advertis- 
ing business on equally favorable terms as fixed in the com- 
bination schedules, ... .” 


The principal theory of plaintiff's case was a charge of monopolistic 
purpose and restraint of trade as evidenced by the group selling plan 
and the resulting damage to competitors whose business was injured. 
The group selling plan was alleged to be a restraint of trade and the 
monopolistic purpose was alleged to be established by the use of such 
means to obtain business advantage. The court was considering de- 
fendants’ motion for dismissal on the grounds that the evidence was 
insufficient to support a verdict by the jury. The case presented to the 
Court of Appeals two basic issues: 


1. Whether the adoption and use of the group selling plan, 
involving the group discount rate, available only on a “whole group 
basis”, and the refusal to admit competitors into the group, was 
sufficient evidence from which the jury could infer a purpose to 
monopolize or restrain trade; and 


2. Whether there was sufficient evidence to go to the jury on 
the question whether the actual effect of the plan had been a re- 
straint of trade or a tendency to monopoly in the business of pub- 
lishing farm newspapers or farm newspaper advertising in the 
corn belt. 


The court fully understood the effect of the group operation on the 
competitive position of the plaintiff and added that its ultimate effect 
might likely be that plaintiff would have insufficient advertising to 
maintain its existence. Notwithstanding, the court found that the 
activities of the defendants did not violate the antitrust laws, stating: 
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“Here, appellants, it seems to us, brought about a situation by 
agreement amongst themselves whereby in association they 
could reduce the cost of securing sustenance in the way of 
advertising in competition to a certain degree with national 
farm papers. What they sought in that respect was conducive 
to reduction of cost and to efficiency of operation of theiz 
businesses. Unfortunately, appellee was not in position to meet 
that competition; but that fact, it seems to us, is one of the 
fortunes of development of industrial practices, and its existence 
should not stamp with the stigma of illegality the act of 
appellants.” [pages 983-4] 


c. The Associated Press Case 


In U.S. v. Associated Press et al., 326 U.S. 1 (1944), the United 
States attacked the refusal by the members of the Associated Press to 
sell to competing nonmembers the local news collected by the in- 
dividual AP members and the national and international news collected 
by the Associated Press itself. The court found that the Associated 
Press was the dominant source of news and that denial of access to its 
news was a serious competitive disadvantage to nonmember papers. 
The refusal to sell was accomplished through special by-law provisions 
of the Associated Press which prohibited the sale of news to non- 
members and which had been specifically designed to give each present 
member the power to deny membership (and hence access to AP news) 
to any newspaper competing with it. The court found these by-law 
provisions illegal and enjoined the AP from continuing to deny mem- 
bership, and hence access) to competing nonmembers as a means of 
suppressing competition. 

The court specifically did not outlaw all “refusals to sell” and care- 
fully stated that it was not adopting a public utility concept which 
would require all collectively produced items to be sold to all would-be 
buyers. For example, the court stated: 

“, . . It is further stated that we reach our conclusion by 
application of the ‘public utility’ concept to the newspaper 
business. This is not correct. We merely hold that arrange- 
ments or combinations designed to stifle competition cannot 


be immunized by adopting a membership device accomplishing 
that purpose. [page 19] 
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“, . . But however innocent such agreements might be, 
standing alone, they would assume quite a different aspect if 
utilized as essential features of a program to hamper or destroy 
competition. It is in this light that we must view this case. 
{page 14] 

“, .. They have also pooled their economic and news con- 
trol power and, in exerting that power, have entered into 
agreements which the District Court found to be ‘plainly 
designed in the interest of preventing competition.’” [page 16] 


The basic element of illegality found in the refusal to sell in the 
Associated Press case was the clear intent of the members to restrain 
competition between members and nonmembers. That intent was 
made clear by the absence of any business justification for the collective 
refusal. The news which the members refused to sell to nonmembers 
was Cleariy a product which could have been sold to them; in fact in 
many cities AP news was sold to several competing papers published 
in the same city. The second necessary element in the refusal to sell 
in the Associated Press case was the crucial importance of the items 
which the members refused to sell. The court specifically found that 
the Associated Press was the dominant news-gathering agency and 
that denial of access to its news was a serious competitive disadvantage. 
At no point in the court's opinion, or in any of the concurring or dis- 
senting opinions, did any of the justices attempt to dispose of the issue 
on the grounds that all concerted refusals to sell were automatically 
illegal or illegal per se. Indeed, all the opinions justified whatever 
disposition was being urged in terms of the effect on competition and 
the intent of the defendant, although the case presented a clear instance 
of a concerted refusal to sell. 


d. The Griffith Case 


In United States v. Griffith, 334 U. S. 100 (1947), the United 
States alleged a violation of Sections 1 and 2 of the Sherman Act on 
the part of four affiliated corporations and two individuals associated 
with them as stockholders and officers, who had operated motion 
picture theatres in eighty-five towns in several states. In thirty-two 
of those towns there were competing theatres. Fifty-three of the 
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towns (62%) were closed towns, i.e., towns in which there were no 
competing theatres. A master agreement was usually executed with 
each distributor covering films to be released by the distributor during 
an entire season. These master agreements lumped togther towns in 
which the defendants had no competition and towns in which there 
were competing theatres; they generally licensed the first run exhibition 
in practically all of the theatres in which defendants had a substantial 
interest of substantially all of the films to be released by the distributor 
during the period of a year; they included second runs and specified 
a total minimum rental to be paid by the circuit as a whole; they 
specified that films could be played out of the order of their release, 
so that a specified film need not be played in a particular theatre at 
any specified time; and they granted clearances over competing theatres, 
specifying substantial periods of time after the exhibition of each 
particular picture by defendants in one of their theatres before com- 
petitors could exhibit those pictures. These practices prevented 
defendant’s competitors from obtaining enough first or second run 
films from the distributors to operate successfully. 

The Supreme Court held that defendants’ practices should be 
enjoined. The central point of the case in the court’s opinion is that 
“the use of monopoly power, however lawfully acquired, to foreclose 
competition, to gain a competitive advantage, or to destroy a com- 
petitor, is unlawful.” The court found actual monopoly power in the 
fact that defendants owned the only theatre in many towns; and it found 
that such monopoly power had been used to obtain discriminatory 
privileges in film licensing. The court, therefore, found that defend- 
ants’ action constituted a violation of Sections 1 and 2 of the Sherman 
Act. In the course of its discussion the court emphasized that the 
ownership of the single theatre in a town or of the exclusive right to 
exhibit a film, might constitute a monopoly in the popular sense, but 
that it would not violate Section 2 of the Sherman Act wnless such a 
monopoly either (a) was obtained through restraints of trade rec- 
ognizable under Section 1, or (b) was coupled with the specific 
purpose or intent to exercise the power to exclude competition. Since 
the court had found that the defendants had used their monopoly 
to injure competition, there was present the necessary purpose or in- 
tent to use the monopolistic power. 
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e. The Paramount Pictures Case 


In United States v. Paramount Pictures, Inc., et al, 334 U. S. 131 
(1947), the United States was suing to restrain violations of Sections 
1 and 2 of the Sherman Act. The defendants were (1) the five 
major motion picture companies which produced and distributed most 
of the first run motion pictures and through subsidiaries or affiliates 
owned or controlled large numbers of motion picture theatres, (2) 
two other motion picture companies which produced and distributed 
motion picture films and (3) another company which was engaged 
only in the distribution of motion pictures. The District Court found 
that two price fixing conspiracies existed among the defendants— 
a horizontal one between all of the defendants and a vertical one 
between each distributor defendant and its theatre licensees. These 
two conspiracies resulted in the fixing of minimum admission prices 
which the exhibitors agreed to charge in their motion picture theatres. 
The District Court also found a conspiracy to maintain a uniform 
system of clearances of a fixed and uniform character, whereby it was 
provided that a period of time must elapse between successive exhi- 
bitions of the same motion picture within a particular area or in 
specified theatres. The District Court also found a combination among 
the exhibitor defendants, whereby they agreed with each other and 
their affiliates that some theatres of two or more of them normally 
competitive would be operated as a unit under a profit sharing ar- 
rangement, with the result that many theatres were operated collect- 
ively rather than competitively. The District Court also found a 
combination among certain distributors and certain independent and 
affiliated theatre circuits in the form of master agreements and 
franchises, whereby favored exhibitors were given exhibition rights 
to all motion pictures distributed by certain defendants over long 
periods of time. The District Court also found that the defendants 
had discriminated against small independent exhibitors in favor of 
large affiliated and unaffiliated circuits through various kinds of pref- 
erential contract provisions, all in favor of the larger circuits. Finally 
the District Court held that the practice of licensing or offering for 
licensing, before production, one feature or group of feature pictures, 
on condition that the exhibitor will also license another feature or 
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group of features released by the distributors during a given period, 
was illegal for the reason that it adds to the monopoly of a single 
copyrighted picture that of another copyrighted picture which must be 
taken and exhibited in order to secure the first. This enlargement 
of the monopoly of the copyright was condemned in reliance on the 
principle which forbids the owner of a patent to condition its use 
on the purchase or use of patented or unpatented material. The basic 
fact found in the Paramount case was that the defendants were 
engaged in a series of unlawful conspiracies for the purpose of 
restraining trade. 

The District Court had found no need for ordering the divesti- 
ture of theatres owned by the defendants on the ground that there 
had been no monopoly or attempt to monopolize the exhibition of 
films, and that the evils of the conspiracy could be satisfactorily 
dealt with by a decree providing for the competitive bidding for 
exhibition rights in films plus outlawing the various individual illegal 
practices. The Supreme Court, however, struck down the competi- 
tive bidding section of the District Court's decree on the ground 
that it would unreasonably involve the courts in continuing super- 
vision of the film industry. The Supreme Court then set aside the 
District Court’s findings on monopoly in exhibition, because, in 
view of the elimination of the competitive bidding system, (a) it 
was necessary to make sure that the defendants were not allowed to 
retain the fruits of their conspiracy, (b) it was necessary to make 
sure that the defendants were not allowed to retain the instrument 
of their conspiracy and (c) because it was not clear that the District 
Court’s consideration of monopoly in exhibition had given proper 
emphasis to the importance of certain separate segments of the mar- 
ket, especially that constituted by the first-run theatres in the nation’s 
92 largest cities. The Supreme Court emphasized that vertical integra- 
tion of producing, distributing and exhibiting motion pictures was 
not illegal per se, but that it might be illegal if (a) it had been 
conceived with a specific purpose and intent to restrain trade or to 
monopolize, or (b) there were present a specific purpose or intent 
to misuse monopolistic power resulting from vertical integration, 
if it in fact existed even though it had innocently arisen. 
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On remand, the District Court found that the first-run theatres 
in the country’s 92 largest cities constituted an important separate 
segment of the market, and that defendants’ combined ownership 
of 70% of such theatres, together with their receipt of 73% of 
domestic film rental and the strategic advantages derived from vertical 
integration resulted in a monopolistic power to exclude competition 
when desired. The court then found that the conspiracy to fix 
prices and restrain trade had been powerfully aided by defendants’ 
theatre ownership and that such ownership was thus illegal because 
it had actually been used as an active aid to the conspiracy. The 
District Court also emphasized that it was not holding vertical integra- 
tion to be illegal and added: “The test is whether there is a close 
relationship between the vertical integration and the illegal practices. 
Here, the vertical integrations were a definite means of carrying out 
the restraints and conspiracies we have described.” (85 F. Supp. 881, 
893). 

In defining the percentage of the market controlled, the District 
Court gave a comprehensive justification for lumping together the 
theatre ownership of each of the defendants. The justification included 
not only a review of extensive illegal agreements among them, but 
also a careful analysis to show that the defendanis’ owned theatres did 
not, in actual fact, compete with each other in any significant number 
of instances. 

f. The Times-Picayune Case 

In Times-Picayune Publishing Co. et al., V. United States, 345 U. S. 
594 (1953), the United States Supreme Court reversed the judgment 
of the District Court which had found that certain of the practices of de- 
fendant publishing company constituted an unreasonable restraint in 
violation of Section 1 of the Sherman Act and an attempt to monopolize 
trade in violation of Section 2 of the Sherman Act. The Company 
published the only morning newspaper in New Orleans (The Times- 
Picayune) and one (The States) of the two evening newspapers in that 
City. The Company had adopted a policy of permitting classified and 
general display advertising to be bought only for combined insertion 
in both papers and the Department of Justice charged that that practice 
(referred to as “unit selling”) violated Sections 1 and 2 of the Sherman 
Act. 


(X} 
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The court reviewed extensively its previous decisions with respect 
to the practice of tying the sale of one item to the sale of another, and 
the case is especially important on account of this careful study of 
tie-in sales. The court stated that illegality in such tie-in arrange- 
ments depends upon the presence of two factors: (a) dominance or 
monopolistic control over one item and (b) the wielding of the 
monopolistic leverage in that item to force the purchase of the other. 
It pointed out that the market involved was the entire newspaper 
advertising market in New Orleans and that the Company's morning 
newspaper accounted for only 40% of such market. The court then 
added that, if each of the three New Orleans newspapers shared 
equally in the advertising market, the Company's morning paper would 
have sold 33%; and it concluded that im the absence of patent or copy- 
right control, the 40% market occupation of the morning news- 
paper was insufficient to confer the market dominance necessary 
to make the morning paper a product to which sales of other products 
could not be legally tied under the Sherman Act. 

The court gave a second separate basis for holding the tie-in rule 
to be inapplicable. It stated that the advertising market was really a 
market for “readership” and that the morning and evening papers 


published by the Company were the same in terms of the purchase of 
“readership” and hence were not properly two separate items which 
could be said to be tied together. No leverage in one market could be 
used to exclude competitors in the second because the products were 


held to be identical and the market the same. 

Having held the tie-in rule inapplicable, the court proceeded to test 
the legality of the action under the general prohibition of unreasonable 
restraint of trade under Section 1 of the Sherman Act. The court 
stated that the “unit selling” contracts would be illegal, if unreasonable 
restraint was either their object or effect, and that the court must 
decide in terms of the percentage of business controlled and whether 
the action came from business requirements or evidenced a purpose to 
monopolize. The court reviewed the history of newspaper advertising 
in New Orleans and in the country and noted the widespread use of 
“unit selling”. It pointed out that the single independent evening 
paper (the Item) was prospering and was increasing its sale of ad- 
vertising. The court then held that the government had proved 
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neither actual unlawful effect nor facts which radiate a potential for 
future harm. The court also added that the “unit selling” practice had 
been widely adopted in the United States and was apparently a useful 
business practice and showed no specific intent to monopolize. 

The court also reviewed the Company's refusal to sell advertising 
in either paper alone, in terms of the cases dealing with refusals to 
sell. The court discussed group boycotting or concerted refusals to 
deal in violation of Section 1, and found that individual refusals to sell 
were illegal only if accompanied by specific illegal intent or other un- 
lawful conduct. The court found, at most, nothing but a simple refusal 
to sell in the “unit selling” practice. 

The court next reviewed the status of the Company's actions under 
Section 2. It pointed out that since there was no holding of actual mo- 
nopoly, Section 2 could be violated only if the Company had “attempted” 
to monopolize, and added that the attempt to monopolize required a 
finding of specific intent. Since the court had found the unit con- 
tracts to be motivated by reasonable business needs and had found no 
other evidence of specific intent to monopolize, the court held that no 
attempt to monopolize could be found. 
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AN ANALYSIS OF 
SENATOR JOHN W. BRICKER’S REPORT ENTITLED 
“THE NETWORK MONOPOLY” 


INTRODUCTION 


On April 30, 1956, Senator John W. Bricker transmitted to 
the Senate Committee on Interstate and Foreign Commerce a 
“special report” entitled “The Network Monopoly.” The gen- 
eral implications and conclusions of that Report, as well as 
many of its facts, are inaccurate. It is the purpose of this memo- 
randum to analyze these implications, conclusions and facts. 
For purposes of clarity, this memorandum will follow the major 
general sections of the Report: 

A. The impact of the networks on the objectives of the 


Federal Communications Act of 1934. 


. The alleged disproportionate “revenues, profits and in- 
come” of the CBS and NBC Television Networks. 


. The alleged problem of “access to network programing.” 


. The alleged problem of “overlap.” 
. The alleged problem of “superstations” and the proposal 
to reduce power. 
. The CBS allocation plan. 


This memorandum will not deal with the propriety of the 
Report’s publication of figures, submitted to, and hitherto re- 
tained by, the Federal Communications Commission in con- 
fidence, in the face of the explicit suggestion of the Commission 


that disclosure of financial figures transmitted by it be in aggre- 
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gate form so as not to permit identification of particular net- 
works and stations. CBS believes it desirable not to confuse 
substance with procedure; hence this memorandum will focus 
solely on the substance of the Report. 

Further, this memorandum will not deal with the proposal 
to abandon any numerical limitation upon ownership of televi- 
sion stations and to substitute a limitation based on aggregate 
station coverage of a maximum permissible percentage of popu- 
lation. That proposal does not appear to be immediately rele- 
vant to the issues concerning network practices. CBS reserves 
the right to comment on this proposal at such time as it becomes 
more appropriate. 

Nor will this memorandum deal explicitly with the Re- 
port’s proposal to regulate networks beyond the regulation 
presently exercised by the FCC in its rules governing the re- 
lationship of station licensees to networks. This proposal is 
dealt with at pages 141-143 of the CBS Supplemental Memo- 
randum. It is there pointed out that the FCC already exercises 
considerable regulatory powers over a network through its 
licensing of the stations which are the only outlets the net- 
works have to the air. 

Those powers are extensive, and are already being exten- 
sively exercised. The Report states (p. 22) that the passage 
of S.825 would confirm those powers and serve as a directive. 
But it does not specify the content of the directive. Since the 
networks are already subject to the regulatory powers of the 
FCC, so far as the use of the public airwaves is concerned, it 


must be concluded that the directive to which the Report refers 


2 
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would be to regulate aspects of networking other than those 
concerned with the use of airwaves. Such an extension of 
regulation beyond the field in which it is appropriate is con- 
trary to the general philosophy of American public policy that 
regulation should be confined to those fields in which it is 
necessary and appropriate, and should not be unnecessarily 
extended to activities not requiring regulation. 

So long as the government can, through its licensing of 
stations, require those stations to operate in the public interest 
as that interest is determined by the regulatory agency, the 
public interest is adequately protected. Regulation going be- 
yond what is necessary to protect the public interest, such 
as regulation of a network as a supplier of program material, 
or in its business relations with stations or advertisers, would 
have to be justified by special circumstances in networking 
not common to the general run of unregulated activities. This 

. memorandum will show that the Report’s contention that 
such special circumstances exist in television networking are 
unfounded, so that there is no reason to extend the regulation of 
networks beyond that which is exercised through regulation 


of their outlets to the airwaves. 


A. THE INDUSTRY’S FINANCIAL PATTERN AND THE 
CONGRESSIONAL OBJECTIVES 


oan eames, 


It appears to be the basic contention of the Report that the 

facts and conclusions therein establish that the major objec- 

tives embodied by the Congress in the Federal Communications 
| Act of 1934 “have been minimized—even subverted” (p. 1) 


'77632 O—57—»pt. 2, v. 3——48 


3 





5414 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


by the CBS and NBC Television Networks. This contention, in 
turn, appears to be based largely on the Report’s analysis of } 





certain financial data. Thus the Report compares revenues and 
income of the two television networks and their owned tele- 
vision stations with those of various groups of stations in 
support of its charge that “there is an unmistakable and clear- 
cut pattern in industry finances which operates to defeat each 
of the three congressional intentions outlined earlier” (p. 2, 
italics as in original). 

In the succeeding sections of this memorandum, CBS will 
analyze the financial data presented, in order to illustrate the 
many errors which pervade the Report. But, at the outset it 
should be emphasized that the Report fails to relate the data on 
revenues and income to the basic charge that the networks 
have defeated the major objectives of the Congress. For the 
facts are precisely to the contrary: The networks have operated 
to speed the development of television and to advance, not 


“subvert,” the congressional intentions listed in the Report. 


The first of these intentions is to preserve and encourage com- 
petition. The intensity of competition among the networks is 
so strong, and so well known, that it need not long be dwelt 
on. It is also obvious that this competition exists not only on 
the network level but among the affiliates, each of whose 
ability to compete is vastly strengthened by its network affilia- 
tion. This, too, is universally recognized in the broadcasting 
industry. It cannot therefore be questioned that the networks 
have made a major contribution toward the preservation and 


encouragement of competition in television broadcasting, com- 
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petition of the keenest kind with immeasurable benefit to the 
| public which is offered programs of a richness and variety 


unknown in the rest of the world. 


The second congressional intention is to provide meaningful 
service to the entire country. Here again the contribution of 
the networks cannot seriously be challenged. In the course of 
ten years a fully nationwide television system has been built 
so that now less than one per cent of the population of the 

; country is outside the service area of television. Certainly the 
single most effective force behind this remarkable growth of 
television has been the program leadership of the networks. If 
television had to depend only on the programming efforts of 
local stations, the development of a nationwide television system 
would have been immeasurably delayed. Thus this congressional 
intention, as well, has been served by the development of net- 


work television broadcasting as it has actually taken shape. 


The third congressional intention, to have as many local 
stations as possible, has also been well served by the networks 
as they have developed in this country. Testimony is at hand 
| from the operators of small market television stations concern- 
1 ing the value of a network affiliation to them in helping them 
get started and in aiding them to continue in operation.’ This 


. fact too is so well known to all who are familiar with the in- 


1See, for example, testimony of Murray Carpenter before the Senate Com- 
mittee. See also the statement filed with the Committee by Frank C. McIntyre, 
j Vice President and General Manager of KLIX-TV, Twin Falls, Idaho, describ- 
| ing the benefits to that station of CBS Television's Extended Market Plan and 
declaring that “CBS-EMP has given small market operators heart. It’s given 
| them the confidence they lacked. I+’s proven more than any other single factor 
4 that small market television will work” (italics supplied). Cf. Appendix B of 
this memorandum. 
| 
| 
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dustry that it need be supported by no lengthy argument. The 
simple fact of the matter is that the availability of popular net- 
work programs with genuine nationwide appeal means, to any 
potential station, that it can get a tremendous boost in getting 
started through a network affiliation. Unfortunately the num- 
ber of networks is limited, ultimately by spectrum considerations 
and more immediately by certain shortcomings in the allocation 
pattern, so that the contribution of a network affiliation to the 
prosperity of a station in a small market is underlined by the 
complaints of those few stations (see p. 25, footnote 1, below) 
which are not in a position to get an affiliation with a leading 
network. Furthermore, as noted below, the affiliation does 
not, of course, guarantee all network programs to the affiliates. 
It does, however, contrary to the Report’s statement (see 
below), give that station access to network programs, access 
that can be realized in actual occupancy if advertisers can be 
persuaded to add the station to their line-up. 


Therefore, not only do the financial figures presented by the 
Report fail to substantiate the charge that industry finances 
operate to defeat each of the three congressional intentions, 
but the clear and obvious operation of networking in televi- 
sion broadcasting is such as to advance the three objectives. 
In fact, as CBS has called to the attention of this Committee, 
of the FCC, and of the general public, such shortcomings as 
the present television system has with respect to these three 
objectives proceed almost entirely from imperfections in the 
allocation system. CBS has done its best to suggest such 
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remedies for those imperfections as seem to be practical in 


present circumstances.’ 


B. REVENUES AND PROFITS? 


The Report contends that networks and selected affiliates 
have such disproportionately large revenues and profits that a 
monopoly exists and regulation of networks is justified. Both 
the facts and concepts which underlie the conclusions of the 
Report are erroneous; its conclusions, therefore, must fall. 
CBS does not deny that since 1952 its television operations 
have been profitable on an annual basis. Nor does CBS 
apologize for that success. CBS has assumed that a major— 
and wholly permissible—business objective of any American 
enterprise, whether in broadcasting or in any other commer- 
cial field, is to operate profitably. So far as CBS is aware, 
success as measured by profits has never, under any system of 
free competitive enterprise, been regarded as evil or undesirable. 

By no accepted measures does CBS have anything approach- 
ing monopoly in the television broadcasting business. See 
Memorandum Concerning the Applicability of the Antitrust 
Laws to the Television Broadcast Activities of Columbia 
Broadcasting System, Inc., prepared by Cravath, Swaine & 
Moore, and submitted simultaneously herewith. Neither the 
revenue nor the profit figures which are emphasized in the 
Report justify the charge of monopoly. Nor are they abnormal 

1Proposals and Comments of Columbia Broadcasting System, Inc., submitted 
to the FCC, December 14, 1955, Docket No. 11532. 

2The Report refers to “revenues,” “net income” and “profits” (e.g., p. 3). 


Since the distinction between net income and profits is not apparent, this 
Memorandum will treat both as “profits.” 
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when measured by the experience in other fields of American 
commerce. 

1. Revenues. The Report states (pp. 2-3) that in 1954 
the combined gross revenues of the four television networks 
(CBS, NBC, ABC and DuMont), together with their 16 owned 
television stations,’ totaled $306.7 million. This total, accord- 
ing to the Report, was slightly more than one-half of the 1954 
revenues of the entire industry. The Report further states that 
the CBS and NBC Television Networks and their eight owned 
stations each received more than one-fifth of the revenues of 
the entire television broadcasting industry. 

The irrelevance of the percentage of industry revenues rep- 
resented by network revenues is established by the CBS Supple- { 
mental Memorandum (pp. 86-87), submitted to the Senate 
Committee simultaneously herewith. As there shown, a net- 
work’s functions are such that necessarily its expenses, and 
hence its revenues, must be large.” Indeed, the Report would 


appear to concede this, since it states (p. 3) that “gross 


INBC and ABC each owned five television stations in 1954; CBS and 
DuMont each owned three. The Report mistakenly asserts at page 24 that 
CBS (as well as NBC and ABC) has “been able to build or purchase .. . 
5 stations in the country’s top markets.” While NBC and ABC each has five 
VHF stations, CBS has only three. Like NBC, CBS also has a UHF station. 

2In any event, if the CBS Television Division and the CBS Television 
Network were treated as separate corporations, their 1954 sales would rank 
198th and 227th, respectively, among United States industrial corporations. 
See Fortune, Supplement, July 1955, The Fortune Directory of the Five 
Hundred Largest U. S. Industrial Corporations. 


8The 1954 network shares of total network revenues are not representative 
of current shares of network revenues. ABC’s share of national television 
network gross time billing was nine per cent in 1953; rose to 13 per cent 
in 1955; and was at the rate of 17 per cent as of February 1956. 


revenue is important only as it relates to net income.”® 1 
al 
li 
{ 
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2. Profits. The Report attempts to establish “exorbitant” 
profits, and hence a monopoly, of the CBS and NBC Television 
Networks. Even if amount, either absolute or relative, of 
profits were determinative of the issue of monopoly or to the 
need for regulation, the Report has resorted to improper and 
meaningless measurements of profits, and has ignored avail- 
able facts concerning American business which, by putting 
the profits of the two networks into proper context, deprive the 
figures cited by the Report of the significance which the Report 
seeks to attach to them. 

But it should be noted at the threshold that whatever sig- 
nificance profits might otherwise have from the viewpoint of 
public interest or the justification for special Federal interven- 
tion, the touchstone of profits is peculiarly inapposite in the 
field of broadcasting. For the broadcasting business is unique 
in that its product for the public—programs—are furnished 
to the public free, The viewer does not pay for the programs. 
While an infinitesimal fraction of the price of a sponsor's 
product may be represented by the cost of television advertis- 
ing, the viewer can, and often does, enjoy the program without 
ever buying that product. It is exceedingly doubtful that prices 
of products would be even one penny lower if all television 
advertising should cease. On the contrary, to the extent that 
television advertising serves as an efficient tool of distribution 
and marketing, and thus increases mass manufacture, or sup- 
plants less efficient and more expensive marketing tools, it 
serves to /ower the prices of the products advertised. 

It clearly cannot be established, therefore, that the general 


public, or that portion of it which views television programs, 
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is in any way adversely affected by the prices which the net- 
works and stations charge advertisers, or the profits which the { 
networks and stations earn. In these circumstances, the Report's 
emphasis on profits as a justification for regulation is particu- | 
larly inappropriate. | 

Irrespective of its inappropriateness, however, the contention 
of the Report to establish that the two networks’ profits are 
exorbitant or unusually high is without substance. 


(a) The impropriety of measuring profits in relation to net 





investment. The Report (see pp. 3, 5-6, 15-17) seeks to estab- 
lish excessive profits by utilizing the measure of the ratio of 


> 


such profits to “net investment.” “Net investment,” as used in 
the Report, refers only to net tangible property owned and 
devoted exclusively to broadcast service, as reported to the FCC. 
Net tangible property consists only of (i) the value of land and 
(ii) the depreciated value of buildings, equipment, furniture 
and fixtures. It excludes not only all other tangible assets but 
also all intangible assets on which the broadcasting business 
is so heavily dependent. By thus defining “net investment,” 
and measuring profits on so narrow a basis, the Report ignores 
the other major investments which a network must make in 
order to be successful. It ignores the $53.1 million which CBS 
invested through 1952 in television networking before the net- 
work earned any profits whatever. It ignores, too, the fact that 
on a cumulative basis, the CBS Television Network did not earn 
any profits at all until 1955. Clearly, therefore, the measure of 
the ratio of profits to net investment, as the Report defines it, is 


misleading, meaningless and inappropriate. The major area of 


10 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5421 





American commerce in which the ratio of profits to net invest- 
i ment has been accepted as a meaningful measure is that of cer- 
| tain public utilities such as telephone companies and railroads. 
| The central characteristic marking such public utilities is their 
requirement of a massive investment in land and in plant in 
order to carry out their basic functions of transmission or trans- 
portation—of messages in the case of telephone companies and 


of freight and passengers in the case of railroads. 


The sharply differing nature of broadcasting—as well as most 


other industries—from public utilities such as these is imme- 
diately apparent. The principal asset of a broadcaster, and par- 
ticularly a network, is its creative and organizational activities. 
Like a newspapet’s circulation, a network’s good will, popular- 
ity and standing with the viewing public are part of its central 
asset, built up over the years. The $53.1 million, noted above, 
is one of the costs of that asset. For a broadcaster’s investment 
, is not so much in bricks and mortar as it is in a creative, sales, 

and service organization.’ If the networking function were to be 

broken down into two parts, that of studio operation and phys- 
\ ical transmission on the one hand, and program origination and 


q organization and sales on the other, almost all of the tangible 


: 1The Report’s contention in this respect is not saved by the fact (see 
i Senator Bricker’s letter, dated May 23, to John Crosby) that profits have 
already taken imto account operating expenses since, of course, profits rep- 
resent the difference between revenue and expenses. The profits of 1954 have 
% obviously not taken into account the expenses of previous years which were not 
4 met by the revenues of those years. As noted at page 10, on a cumulative basis 
{ through 1954, there were no profits. In any event, the letter begs the question. 

The crux of it is whether (assuming, contrary to the fact, that profits are relevant 
at all) it is proper to measure the reasonableness of profits in the broadcasting 
business as a percentage of “net investment,” not whether absolute profits are 
correctly defined. 
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property can immediately be recognized as attributable to studio 
operation, and almost all of the profit creativity to the second 
category of functions. The major activity of the CBS Television 
Network is not mere studio operation and physical transmission* 
but rather is the business of creating or obtaining programs, 
organizing the program structure, and selling to advertisers. 

The fact is that profitability in broadcasting follows program 
leadership rather than bricks, mortar and electronic equipment. 
In broadcasting, profits are the reward for the investment in 
creative activities and for the exercise of professional skill and 
not for the use of buildings and equipment. To compare the 
profits which arise from program and sales leadership with in- 
vestment in bricks and mortar is to derive a numerical figure 
that has no relationship to the economics of the business. The 
Report's use of the public utility concept of profit measurement 
in the field of broadcasting is like concluding that since a flea 
can jump over 100 times its own height, and an elephant only 
a fraction of its height, the flea is more powerful than the 
elephant.” 


1In fact, physical transmission of network programs is largely performed by 
others than the network—transmission over AT&T lines and broadcasting over 
the affiliates’ transmitters. These are obviously not the tangible property of the 
network and hence are not included in the investment base on which the ratio 
of profits is measured. 

2How inappropriate a measure is return on net tangible investment in 
a non-public utility field can readily be illustrated. For example, a successful 
author's total investment in physical property may be only $100 in a type- 
writer. After years of training, education and effort, he may complete a book 
for which he receives $100,000. His rate of return, by the measure adopted 
by the Report, would be 99,900 per cent (assuming that the typewriter 
qualifies as “net investment”). Yet he is hardly to be condemned for 
“exorbitant” profits or to be characterized as a monopoly—economic or other- 
wise. 
The arbitrary nature of this method of measuring profits is also indicated 
by the variations which depend on the irrelevant circumstance of whether 
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Broadcasting is not unique as a business for which the 
measure of return on capital investment is inappropriate. There 
are many other businesses in which physical properties play an 
even greater share than in broadcasting, but in which the prin- 
cipal profit source is nevertheless creative activity rather than 
bricks and mortar. 

Attached hereto as Appendix A is a table setting out operat- 
ing profit as a percentage of net tangible property for selected 
companies in 1954. In the context of such facts, the figures of 
108 per cent attributed to the CBS Television Network and 
owned station activities and of 65 per cent for its network opera- 
tions alone are neither abnormal nor immodest. As Appendix 
A illustrates, in a creative industry such as publishing, McGraw- 
Hill Publishing Co. profits before taxes in 1954 were 526 per 

1 cent of net tangible property; Time, Inc. earned 116 per cent; 
: Moody’s earned 500 per cent; and New Yorker Magazine, Inc. 
earned 2000 per cent. But as Appendix A also shows, it is un- 
necessary to rely only on publishing to show that the networks’ 
percentage of return on tangible property is not uniquely high. 


Even in the field of manufacturing where bricks and mortar 


property is rented or owned. For example, it is roughly estimated that 
the physical property rented by CBS Television has a net value of about 
$15 million. If CBS Television owned, rather than rented, that prop- 
erty, the 108 per cent which the Report attributes to it would imme- 
diately be cut by about a third. The figures relating to the ABC Television 
Network also underscore the absurdity of this measure. As the Report 
notes, all of ABC’s net tangible property in television broadcasting is assigned 
to its owned stations. Hence, the day that the ABC Television Network 
becomes profitable—and that point may already have been reached, since the last 
publicly available figures are for 1954—the ABC Television Network will 
3 have the highest rate of return on net tangible property of any of the three 
networks. As soon as it earns one dollar in profits, since the denominator is 
zero, the return under the Report’s method of computation will be an infinite 
percentage. 
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play a larger part, there are many corporations which earn rates 
of return on net tangible property very much larger than those 
conventionally used as a standard in public utility rate-making: 
Thus, in 1954, Boeing Airplane Co. earned, before taxes, 377 
per cent of its net tangible property; Douglas Aircraft Co., Inc., 
249 per cent; Lockheed Aircraft Corp., 156 per cent; General 
Motors Co., 107 per cent; General Electric Co., 80 per cent; 
Coca-Cola Co., 92 per cent; and Pepsi-Cola Co., 119 per cent. 

But it is increasingly being found by regulatory agencies that 
return on net tangible investment is an inappropriate measure 
even in the freld of public utilities itself—and precisely for the 
same reasons that it is inappropriate in the non-public utilities 
field. In some public utilities, such as the operation of bus 
lines, net tangible property plays a much smaller role than in 
other public utilities such as telephone companies, railroads, or 
electric power companies. For those lines of public utilities in 
which the role of net plant investment is smaller, the operating 
ratio—that is, the ratio of expenses to revenues—is coming into 
use in rate cases instead of the return on net plant investment. 
One expert points out that there is in process “a revolution in 
rate regulation of mass transit companies.” 

The same considerations which led to this revolution in the 
public utilities field operate even more powerfully to disqualify 
return on net tangible property as an appropriate measure in 
television broadcasting. It thus becomes immediately apparent 
that the reasonableness of profits, the need for regulation, and 





1Charles Alan Wright, Associate Professor of Law, University of Minnesota 
Law School, “Operating Ratio—A Regulatory Tool,” Public Usilities Fort- 
nightly, January 1, 1953. 
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the question of the existence of a monopoly cannot turn on the 
inappropriate and meaningless measure advanced by the Report. 
The measure of ratio of profits to net investment is entirely 
irrelevant to an evaluation of competition in broadcasting. If 
this were a proper measure, the Federal Government would be 
compelled to condemn, intervene in, and regulate an enormous 
variety of other important industries. Obviously, no such sug- 
gestion can be seriously proposed. 


j (b) The impropriety of using profits as a measure of 
monopoly. The Report also seeks to rest its case for “economic 
monopoly” and the alleged need for regulation upon the con- 
tention that the CBS and NBC Television Networks and their 
eight owned stations had a disproportionately large share of 
the industry’s net income before taxes. The Report, in so far 
j as CBS is concerned, finds such disproportion in the fact that 
in 1954 the CBS Television Network and its three owned sta- 
tions had a net income of slightly more than 28 per cent (of 
which 14.5 per cent was accounted for by the network and 13.6 
per cent by the three stations) of the total net income for the 
| entire television broadcasting industry. When viewed in con- 
§ text, the figure does not support the conclusions which the 
Report seeks to establish. 

At the threshold, it should be emphasized that where, as here, 
there is no substantial evidence whatever of legally defined 
monopoly or intent to monopolize, a company’s share of in- 
dustry profits finds far simpler and less sinister—and more 


accurate—explanations than “economic monopoly” and “eco- 


nomic strangulation.” Industry leadership in the field is a less 
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dramatic but a more innocent and accurate underlying explana- 
tion. So too in the broadcasting industry, the highest share of 
profits may quite naturally follow program, sales and organiza- 
tional leadership. And in this connection, it is, perhaps, some- 
thing more than coincidence that the programs of the CBS 
Television Network (whose profits comprise 14.5 per cent 
of the industry share) account for at least 26.2 per cent of all 


U. S. viewing.’ 


Even if 1954 is viewed in isolation, without taking into 
account the investments of prior years which necessarily con- 
tributed so heavily to the profits of 1954 (see p. 10, above), 
the CBS Television share of industry profits was not abnormally 
large. The Report, again, has ignored the general experience 
of American business so as to create the impression of abnor- 


mality. 


Similarly, the Report ignores the more normal and meaning- 
ful measure of profits—as operating ratio or percentage of 
margin on sales—a measure which has in fact come to be 
adopted by regulatory bodies even for some types of public 
utilities (p. 14, above). In 1954, the CBS Television Division 
margin after taxes on sales was 7.8 per cent, while the CBS 
Television Network’s margin on sales after taxes was 4.6 per 
cent. On a cumulative basis, the CBS Television Network’s 


return after taxes through 1955 was 1.03 per cent of sales 





1Based on the average of the two weeks ending March 10, 1956, and 
derived from the A. C. Nielsen Television Index report. The percentage of 
26.2 is understated: It includes only the viewing of CBS Television Network 
commercial (sponsored) programs, and does not take into account network 
sustaining programs. 
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without taking interest payments into account; the return was 
only 0.46 per cent if, as they properly should be, interest pay- 
| ments are taken into account. These percentages are to be 
| compared with about 2,400 leading non-financial corporations 
tabulated by the First National City Bank, showing an average 


margin on sales in 1954 of 6.1 per cent’ and a range of 3.9 


a Se Stag 


per cent to 12.6 per cent approved by regulatory bodies for 
‘ certain types of public utilities.’ 

Nor even when compared to the profits as a percentage of 
sales within the television broadcasting industry itself are such 
profits of the CBS Television Division or Network unusually 
large. As appears at pages 53-55 of the CBS Supplemental 
Memorandum, the FCC’s own published figures for 1954 show 
that the profits after taxes of 377 independently owned tele- 


vision stations correspond to nine® per cent of sales—almost 


4 twice the percentage of profits of the CBS Television Network, 
while the average net return, after taxes, on total sales of three 
television stations operating in Detroit was 22 per cent; of 


three stations operating in Milwaukee, 21 per cent; of two 


1The Bank tabulated the income statements of 2,691 non-financial cor- 
porations. Average profit margins were computed for all the companies 
included which published sales or gross income figures. These represent about 
nine-tenths of the total number of ceporting companies excluding the finance 
group. 

“Professor Wright, in his article referred to in the footnote on p. 14, 
analyzed 22 cases in which operating ratios rather than net tangible property 
were used as the basis of rate regulation by public utility regulatory bodies. 
He found a range of approved ratios, after taxes, of 87.40 per cent to 96.08 
per cent—corresponding to a net margin on sales of 3.9 per cent to 12.6 per 
cent. Approved ratios, before taxes, ranged from 88.12 per cent to 94.20 
per cent—corresponding to a pre-tax margin on sales of 5.8 per cent to 11.8 
per cent. 


*Assuming a 52 per cent corporate tax rate in the aggregate. 
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stations operating in Boston, 25 per cent; and of four stations 
operating in St. Louis, 22 per cent.’ Since these percentages 
are the average percentages for each city, obviously the per- 
centages for particular stations in each market were higher. 
During the same year, the profits after taxes of the three CBS 
owned stations in New York, Chicago and Los Angeles, 
averaged 23 per cent of sales. And CBS has estimated that in 
1954, the total net profits of seven CBS Television Network 
affiliates not owned by CBS exceeded the net profit of the entire 
CBS Television Network. 

Not only is the rate of the profits of the CBS Television 
Division and Network activities thus well within normal range; 
so also is its share of entire industry profits. The Report (pp. 
3-4, 21) is mistaken in its emphasis on the fact that the CBS 
Television Division in 1954 earned 28 per cent of the net 
income of the entire industry. That percentage is, in fact, rela- 
tively low when compared with the percentage of industry in- 
come enjoyed by the leading company in each of a variety of 
other industries. This is established by the following table 


showing, for a selected list of industries for 1952, the per- 


1Assuming a 52 per cent corporate tax rate in the aggregate. 
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centage of net profits before taxes of each industry which is 
accounted for by the most profitable company in the industry:* 


Percent of Industry's Number of 
ts 
Industry Reported by Leading Co., 1952 In the Industry 





Variety Stores 
Food—Retail 


33% 
19% 














Soap & Glycerine, Cleaning & 
Polishing Preparations, etc. 83% 1087 
Distilled Liquors, etc. 76% 212 
a Non-alcoholic Beverages 73% 2513 
q Motor Vehicles (incl. Bodies 
4 and Truck Trailers ) 73% 560 
q Tin Cans and Other Tinware 70% 68 
4 Petroleum and Coal Products 51% 697 
4 Dairy Products 50% 1599 
i Glass and Glass Products 48% 635 
% Yarn and Thread 45% 579 
Meat Products 43% 1392 
Office and Store Machines 41% 325 
Tires and Inner Tubes 36% 35 
Tobacco Products, excl. Cigars 33% 151 
Agricultural Machinery & Tractors 32% 712 
“Other Food Products” 30% 1898 
Chemicals and Allied Products 27% 7628 
Electrical Machinery & Equipment 26% 3639 
Periodicals 22% 1389 








832 


10275 




















1The year 1952 is the latest year for which authoritative Treasury figures 
on corporation income for entire industries are available. The data appear 
in Statsstics of Income for 1952, U. S. Treasury Department, Part 2. The 
universe covered comprises all corporations filing income tax returns, including 
both profitable and unprofitable corporations. The data on profits of leading 
corporations for 1952 are from Moody's Industrials 1953. 

The Statistics of Income defines profits before taxes as before Federal 
income and excess profits taxes but after state and some portion of foreign 
income taxes. The individual firms’ profits from Moody's were taken before 
state, foreign and Federal income taxes. ‘Thus, the percentages in the table 
are slightly overstated. 
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It is clear, therefore, that the profits of the CBS television 
operations are well within limits of normality. It is equally q 
clear that it is wholly inappropriate to measure either monop- 
oly or the need for regulation by examining solely the percent- 
age of industry profits represented by the leading corporation in 
the industry. To do so would, as illustrated, compel regulation 4 
and condemnation as monopolistic of a far greater variety of 
enterprises than the single target of the Report—and with y 


equal absence of justification." a 





(c) The unjustified attack on the 1954 testimony of Frank 
Stanton. In the course of its discussion concerning the profits 
of the CBS and NBC Television Networks, the Report, as noted, 


seeks to establish that the profits were unreasonable by using 


ty ee wl 
ja li 8 


the inappropriate and meaningless measure of the ratio of profit 


to investment in tangible property (see pp. 10-12 above). 


Pe ee 


The Report compounds the error by stating (p. 5) that these 
profit ratios are “difficult to reconcile” with testimony on June 
18, 1954, of Dr. Frank Stanton in which he stated before the 


Senate Communications Subcommittee: 


1]t should be noted also that the percentage of industry profits earned by 
the CBS Television Network in 1954 may well not be typical for the long 
range future. The continued growth of the ABC Television Network (See page 
8, footnote 3) can be expected somewhat to reduce the CBS Television Net- 
work's share of network’s profits. 

Further, the profitability of “other” (non-network owned) and smaller 
stations can reasonably be expected to increase. The history of radio tends to 
substantiate a long run tendency for networks and their owned stations to. 
experience a profit trend rising less sharply than that of “other stations.” 
Thus, in 1938—a period in radio’s life cycle roughly comparable, chrono- 
logically, to 1954 in television’s life cycle—the AM networks and their owned 
stations earned profits before taxes approximately equal to the total profits 
of the “other stations.” By 1945, the AM networks and their owned stations 
earned profits less than 40 per cent as large as those of “other stations.” 


es ee eg 
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“The television networking business 1s a complicated and 
delicate business. Profit margins are relatively small—par- 
ticularly when one takes into account the enormous invest- 


4 
| ments and operating expenditures involved. 
i 


“It is easy to upset the balance of television networking 


and sink it altogether.” 


This testimony of Dr. Stanton was accurate both as of June 18, 
1954, and as of today. 


Dr. Stanton was not, of course, discussing profit margins in 


| 

| 

terms of profits as a ratio of physical investment. It was, and 
| remains, a fact that profit margins of networks are relatively 
| small in terms of operating investments, expenditures and total 
| sales or revenues’ particularly in the light of the unusual risks 
and advance commitments which television networking in- 
volves.” As noted above, even in 1954 the profits, after taxes, 
| a of the CBS Television Network—the most profitable network 
—were only 4.6 per cent of sales, and on a cumulative basis 
through the end of 1955, its profits, after interest and taxes, 
were only Jess than one-half of one per cent of sales, as com- 
pared to the average percentage margin on sales in 1954 of 6.1 
percent of about 2,400 leading non-financial corporations. 
Clearly, these figures alone fully justify Dr. Stanton’s testimony 
that the profit margins in the “television networking business” 


are “relatively small.” 





Further, Dr. Stanton’s testimony explicitly dealt not only with 
the CBS Television Network but with the entire “television 


1CBS Supplemental Memorandum, pp. 11, 17 to 30; see pp. 16-18 above. 
2CBS Supplemental Memorandum, pp. 50-52, 87. 
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networking business.” The profit margins of the NBC Televi- 
sion Network were lower than those of the CBS Television 
Network, while both the other television networks, ABC and 
DuMont earned no profits in 1954 as the Report itself estab- 
lishes. The most recent data on the entire industry available 
as of June 18, 1954, when Dr. Stanton testified, were the figures 
for 1953 given to the same Subcommittee by the then Chairman 
of the FCC, Rosel H. Hyde. His testimony indicated that the 
four television networks, in the aggregate, suffered losses of $3 
million in 1953. Since, in the same year, all 323 television sta- 
tions reported on by Mr. Hyde had aggregate profits before tax 
of over $71 million, Dr. Stanton’s conclusion that the profit 
margins in networking were small and delicate was well 
justified. 

The only actual 1954 figures available to Dr. Stanton as of 
June 18 were those for the CBS Television Network for the 
first four months. On that date, the CBS Television Network 
forecasts had been extended only through September 30 and 
it was not until August that a forecast was carried through 
for the whole year. As of June, the forecast for the first nine 
months of 1954 stood at $91.3 million in net sales and $234 
million profits, after taxes, or three per cent of net sales. It is 
to be recalled that 1954 was the year of the first substantial 


break-through of television networking into significant profits. 


The situation, while clear now by hindsight, was, in 1954, 
fluid, and the future hardly certain. As was customary, the 
major selling for the fall season occurred during the summer 


and was not completed until the end of August. Hence, when 
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Dr. Stanton testified, the 1954 profits before taxes of the CBS 
Television Network of $13.1 million were not predictable 
with any certainty whatever. Indeed, as of June 1954, the 
entire profit which had been forecast for the first nine months 
of 1954 would have been wiped out had only six one-half hour 
programs per week for the last half of the year been cancelled. 
In the circumstances, whether with or without benefit of 
hindsight, the Report is patently mistaken in finding the facts 
“difficult to reconcile” with Dr. Stanton’s testimony.’ Both in 
the light of the facts as they existed on June 18, 1954, and as 
they later proved to be for the entire year 1954, his testimony . 
that profit margins of “the television networking business . . . 
are relatively small—particularly when one takes into account 
the enormous investments and operating expenditures in- 


volved” was exactly accurate. 


C. “ACCESS TO NETWORK PROGRAMMING” 









The Report includes (pp. 6-8, chart on p. 9) a section en- 
titled “Access to Network Programing” which, according to the 
Report, establishes the existence of an “economic monopoly” 
(p. 8). Its apparent contentions are that (1) “access to sub- 
stantial amounts of network programs, is nearly 100 per cent 


essential to profitable operation of the individual station” 













1Another error in the section of the Report dealing with revenues and 
income should also be noted: At page 6, lines 6-10, the Report refers to net 
1954 income of “ABC and its 5 wholly owned stations” and “DuMont and 
its 3 wholly owned stations.” The income stated in the Report is for the 
owned stations only. 

2The remainder of this section of the Report treats such “access” as 
available only if the station carries 41 to 100 per cent of the commercial 
programs of the CBS or NBC Television Networks (see, e.g., pp. 6, 8). If the 
station carries less than 41 per cent, it is treated either as unaffiliated or as 
lacking “access.” 
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(p. 6); (2) those CBS and NBC television affiliates in the top 
20 markets and in Zone I which have such “access” garner 





a disproportionate share of industry profits; (3) exclusive of 
selected affiliates with such “access” in Zone I, “television is 
a losing proposition on the average” (p. 8); and hence (4) 
an “economic monopoly exists.” The underlying premise of 
this section appears to be that a station can be profitable only 
if it (a) is in one of the largest markets in the most populous 
section of the United States and (b) has a CBS or NBC tele- 
vision affiliation. 

Both the facts and the premises in which this contention is 


built are fallacious. 


1. The fallacy of the “access” contention. The basic fal- 
lacy of this section of the Report is its use of the concept of 
“access” in a manner which ignores basic television (and other) 
economics and, by so doing, finding sinister indicia of monopoly 
attributable apparently to wrongdoing by the CBS and NBC 
Television Networks. The fact is, however, that the economic 
phenomena which are characteristic of our American economy 
account for the differences which the Report finds. 

This basic error appears at the threshold of the section of the 
Report dealing with “access.”" The CBS Television Network 
does not in fact determine an affiliate’s “access” to the com- 
mercial schedule. The Report confuses “access” with “oc- 
cupancy” and ignores the fundamental distinction between the 


1The same misconception pervades other sections of the Report, par- 
ticularly that dealing with “overlap,” where alleged disparities between stations 
are attributed to the networks’ “furnishing” and “placing” (p. 8) commercial 
programs on some stations and not others. See pp. 38-41 below. 
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two. Every CBS Television afhiliate—and for that matter, 
every non-affiliate located in a city (or hyphenated city-group— 
e.g., Seattle-Tacoma, Houston-Galveston) other than that in 
which a regular affiliate is located (CBS Supplemental Memo- 
randum, Appendix C, pp. XXXII-XXXIII)—has “access” to 
every sponsored program.” It is the advertiser, by his orders for 
particular stations, and not the network, who determines on 
which affiliates the programs will be placed. The fact, there- 
fore, is that those stations which carried less than 41 per 
cent of the network commercial programs did have “access” 
to such programs in the sense that had the advertiser been 
willing to order such stations, the programs would obviously 
have been offered to them. 

Indeed, far from acting to restrict the number of affiliates 
ordered, the CBS Television Network by its sales efforts, its 
discount structure and its Extended Market Plan has affirma- 
tively sought to expand the number of stations ordered by 
advertisers (see CBS Supplemental Memorandum, pp. 78-82, 
100-102)—and has succeeded in doing so by increasing, be- 
tween 1955 and 1956, the average daytime lineup of stations 
for sponsored programs from 72 to 83, and the average night- 
time lineup from 87 to 121. For, it is to be noted, it is to 
the advantage of the network to sell as large a nuniber of its 
affiliates as possible for each commercial program. 

The Report has thus distorted normal and basic economic 


phenomena into an allegedly sinister aspect of networking. 





1As of March 1, 1956, only 36 of the 429 commercial stations were un- 
affiliated with one of the three networks (CBS Supplemental Memorandum, 
p. 8). Many of the 36 remaining stations also had “access” as per-program 
stations. 
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The explanation of differences among markets lies not in 
network monopoly or manipulation, but in the structure of 
the markets and the nature of the stations concerned. The 
population distribution of the American people is not geo- 
graphically equal: More people live in some areas than in 
others. Nor is the economic distribution equal: For example, 
ten per cent of the counties in the United States account for 70 
per cent of all consumer spending in the country. Further, 
there is the basic factor of cost-per-thousand in television as 
in all other advertising media (see CBS Supplemental Memo- 
randum, pp. 59-65): The cost-per-thousand of a station reach- 
ing a large population is lower than that for a station reaching 
a small number of people. The former, accordingly, is nor- 
mally more attractive to the advertiser. 

All these natural population and economic phenomena un- 
questionably account for disparities between stations. Networks 


must accept them as inevitable and within reasonable limits, 


take steps, in so far as feasible, to counteract any undesirable 
effects, as they do (p. 25 above). But they are no more re- 
sponsible for these factors than the Congress is responsible for 
the ebb and flow of the tides and the rising and setting of the 


sun.” 


1To say that an affiliate’s profits depend upon the percentage of a leading 
network's programs carried is to confuse cause and effect. Those stations 
which are attractive to advertisers will be ordered by more network advertisers, 
and they will also be ordered by more national spot and local advertisers. 
They will therefore be the profitable stations. The cause is the advertising 
value offered by the stations. One effect is the amount of network programs 
ordered on the station, as well as the amount of national spot and local 
advertising. Another effect is the station’s profitability. The Report has 
accordingly identified one effect of the advertising value offered by a station, 
namely the percentage of network programs carried, and has used this effect 
as an index of another effect, profitability. There is no question that, on the 
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This section of the Report is, in addition, premised on still 
another threshold error—that “actual access to substantial 
amounts of network programs,’ is nearly 100 per cent essential 
to profitable operation of the individual station’—the only 
exceptions being stated to be the stations “in the largest cities” 
(p. 6). A subsequent section of the Report itself demonstrates 
this statement to be erroneous. Thus the Report (p. 15) states 
that stations “in such relatively small markets as Minot, N. 
Dak.; Great Bend and Pittsburg, Kans.; Kearney, Nebr., and 
Joplin, Mo.” have “prospered” with “reasonable access to net- 
work shows.” Yet the striking fact for present purposes is that 
during the week of October 10, 1954, which apparently is the 
week used by the Report for measuring the percentage of 


network commercial programs carried, none of these stations 


average, this is an efficient index. The higher the percentage of network 
programs carried by a station, the higher will be, on the average, that 
station’s profitability. The mistake is to regard this index relationship as a 
causal one. 

The Report might have directed a similar complaint against Cadillacs, 
since the owners of Cadillacs receive a disproportionate share of individual 
incomes. It might then have concluded that access to a Cadillac is essential 
to a high level of income. This, too, is confusion of cause and effect. 


1An additional implication of this section of the Report is that the 
affiliation must be with the CBS or NBC Television Networks if profitability 
is to be achieved. The implication is mistaken. Many ABC Television affiliates 
are also profitable. The Report itself discloses (p. 6) that the ABC-owned sta- 
tions themselves were profitable. Although the profit figures are not available 
to CBS, CBS believes that a substantial number of other ABC Television affiliates 
were also profitable. Conversely, the profit figures relating to Zone I CBS and 
NBC Television Network affiliates are misleading because of the arbitrary cut- 
off point of 41 per cent of network sponsored programs. Thus, many CBS and 
NBC Television Network affiliates are excluded, and unquestionably a number 
of such affiliates carrying less than the 41 per cent suffered losses. Thus the 
inference is clearly justified that something other than CBS or NBC Television 
Network affiliation is often the determinative difference between profitable and 
unprofitable stations. Again, in most cases, the difference arises out of the dif- 
ference in the structure of the markets concerned—their size and their relative 
location—as well as in the nature of the stations. These are not factors which 
are, or can be, governed by CBS or NBC. 
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carried more than 20 per cent of the commercial network ' 
programs originated by its primary affiliated network. Pitts- { 
burg, Kansas, carried just 20 per cent. The Kearney station 
carried only about 11 per cent of the CBS commercial schedule, 
Joplin and Minot each eight per cent.’ 


The Report. itself at page 15, accordingly, squarely refutes 


Si lati a 


what appears to be a central contention of the material at pages 
6-8. The short of it is that “access” to network programs, or 
more accurately. network advertisers’ orders for stations, is 
simply one reflection of the economic and geographic complex 
which govern a station’s profitability. The stations listed at page 
15 profit because of favorable geographic and economic factors, 
and they do so without 41 per cent or more of the network 
schedule.” 


2. The fallacy of the statistics relating to the share of indus- 
try profits earned by selected groups of affiliates. The Report 
seeks to bolster its central contention that “access” to CBS or 
NBC Television Network programs is essential to profitable 


operation of a station, and that because these networks con- q 


IKearney also carried 0.8 per cent of NBC’s commercial programs and { 
Minot, five per cent. Great Bend, Kansas, did not go on the air until November j 
15, 1954. 4 

2Another error in the “access” section may also be noted: The Report 
states (p. 6) that “Access to network programs and the accompanying national 
spot advertising represents access to 77 per cent of all television revenue, as 
stated by the FCC in its 1954 report.” If this means that 77 per cent of 
all television time sales are attributable to network and national spot advertis- 
ing (wherever placed), and only 23 per cent to local advertising, it is 
literally correct. But its implication that stations without “actual access to 
a substantial amount of network programs” must. get along with the 23 per 
cent of all television revenue accounted for by local advertising is incorrect. 
Affiliates with less than 41 per cent access, as well, obviously have “access to,” 
and receive, national spot and network revenues and non-affiliates, of course, 
receive national spot and, occasionally, network revenues as well. 
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trol “access” they hold an economic monopoly. This attempt is 
made by setting out a series of statistics relating to the alleged 
| profits of (a) affiliates in the first 20 markets (p. 7) and (b) 
j 73 selected affiliates in Zone I (p. 8). When viewed in context, 
the statistics are significant only of economic and geographical 
factors and nothing more. 

That the CBS and NBC Television Network affiliates in the 


first 20 markets’ earn a substantial share of the industry profits 


el 


a Lan 


is hardly remarkable. For the 20 largest markets accounted for 
about 58 per cent of the personal income in the United States, 
4 about 52 per cent of the homes, and 61 per cent of the tele- 
vision families. The combined share of evening audience en- 
joyed by CBS and NBC Television Network affiliates in these 
. markets averaged 75 per cent.” Thus it readily appears that the 
{ share of profits earned by these stations in the first 20 markets 
has no sinister significance whatsoever, but stems only from 
the nature of the markets themselves. Indeed, other material 
r elsewhere in the Report places these figures in proper perspec- 
tive, for, in dealing with a different point, it states (p. 24) that 


“relative financial position of station operators is determined 


4 1Since the Report did not list the markets considered as the first 20 
i markets, CBS has been unable to determine to which markets and stations the 
Report refers. In this memorandum, CBS has assumed that the first 20 markets 
are those listed in Investigation of Television Networks and the UHF-VHF 
Problem (Progress Report prepared for this Committee by Robert F. Jones). 
CBS has used Seattle-Tacoma and Houston-Galveston as combination markets. 
Making these assumptions, there were 74 stations in the 20 markets as compared 
with the 73 mentioned in the Report, and the CBS and NBC Television Net- 
works each had 19 affiliates, if a point be stretched to count WDTYV, Pittsburgh, 
as a CBS Television Network affiliate. The figures in the text below will 
accordingly relate to the 36 “remaining stations” rather than the 35 mentioned 
by the Report. 


*Telepulse, January 1955, except for Pittsburgh, Pa. and Houston-Galveston, 
which are February 1955. 
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by reference to total net populations covered, rather than total 
number of stations, .. .” 

Consideration of the presumptive identity (see p. 29, foot- 
note 1) of the 38 CBS or NBC Television Network affiliates in 
the first 20 markets on the one hand, and the 36 remaining sta- 
tions in these markets on the other, reveals the degree to which 
the comparison nade by the Report (p. 7) depends on factors 
other than those implied. The 38 CBS and NBC Television 
Network affiliates are, except for seven stations, all well estab- 
lished pre-freeze VHF stations. Of the 36 remaining stations 
in the 20 leading markets which the Report implies are con- 
siderably less profitable because of the absence of NBC and 
CBS Television Network affiliation, ten are UHF stations in 
unequal competition with the leading VHF stations in the 
country, a circumstance which certainly can not be laid at the 
door of CBS, which has consistently opposed the intermixture 
of UHF and VHF stations. 

Another two (plus five of the UHF stations mentioned 
above) of these 36 remaining stations were in operation less 
than one full year in 1954. They should certainly not have been 
expected to receive a full year’s share of revenues in less than 
a year. Nor should these stations or the three stations among 
the 36 which started operation only in 1953 be expected to be 


as profitable in their first or second year on the air as their well 


established competitors in their seventh to fourteenth years. 


Also included in the remaining 36 stations are the six stations 
in New York and Los Angeles that had no network affiliation, 
and the four stations with only DuMont affiliation. As shown 
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by the published figures of one of them, KTTV, these stations 
have been slow in breaking into the black, but they are begin- 
ning to do so. They do have prospects of future profitable 
operation. 

That leaves the 11 established ABC VHF affiliates in the 20 
leading markets. These are presumably profitable stations and 
probably account for more than 100 per cent of the profits 
credited to all 36 “remaining” stations since the losses of the 
UHF’s, new stations, and unaffiliated stations are combined with 
their profits. 

Thus, not only is it reasonable that a major share of the sta- 
tion revenue and profits of the country should be found in the 
20 leading markets, but it should also be expected that in those 
leading markets the old established VHF stations with CBS 
and NBC Television Network affiliation should be significantly 


more profitable and do a significantly larger share of the busi- 


ness than the UHF stations, the newly established post-freeze 
stations, or the unaffiliated stations. 

Even more meaningless and misleading is the Report's 
attempt to show that 73 selected CBS and NBC Television Net- 
work affiliates in Zone I earn a disproportionately high share 
of industry profits and that exclusive of these 73 stations, “tele- 
vision is a losing proposition on the average” (p. 8). The facts 
are to the contrary. 

In order to establish the erroneous conclusion which the 
Report seeks to advance, it indulges in arbitrary manipulation 
and exclusions and inclusions. First, it places on one side the 


profits of the entire industry. Second, the Report selects Zone 


31 





5442 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 








I—obviously that area of the United States where the popula- 
tion is most heavily concentrated: Zone I accounted for about 
49 per cent of the entire population in 1954 and as of June 1, 
1955, accounted for about 58 per cent of all U. S. television 
homes. Third, instead of computing all Zone I CBS and NBC 
Television Network affiliates, it lifts itself by its own bootstraps 
by arbitrarily including only those CBS and NBC Television 
Network affiliates which are ordered for at least 41 per cent 
of the commercial schedule—thus including 34,’ but excluding 
23, CBS Television Network affiliates in Zone I, as well as 
many NBC Television Network affiliates. It may be noted that 
the CBS Television affiliates in Zone I, which carried 41 to 
100 per cent of the CBS Television Network commercial sched- 
ule in 1954 had, as a group, an average hourly cost-per-thousand 
of $1.72, while such cost-per-thousand was $2.42 ( 41 per 
cent higher) for the remainder of the CBS Television Network. 

It will be seen, accordingly, that important natural factors 
readily account for the relatively large share of profits which 
these selected affiliates earn. Yet it is only through this highly 
selective—and hence meaningless—process that the Report can 
conclude that in 1954 the net income of these 73 stations plus 
the net income of the CBS and NBC Television Networks ex- 
ceeded the net income of all four networks and 410 stations. 

The manipulation is such that there is no significance to the 


conclusion which the Report derives from the profit data. But 





1The Report states (p. 6) :that 34 affiliates in Zone I carried 41 to 100 
per cent of the CBS Television Network schedule. The records of CBS 
indicates only 29 such affiliates which carried this percentage of programs over 
the entire year 1954. During the week of October 10, 1954, there were 35 
such affiliates. 
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it should be noted that even if the Report's manipulations were 
accepted, its conclusion is still incorrect. The fact is that the 73 
’ selected affiliates plus the CBS and NBC Television Networks 
4 in 1954 had a net income, before Federal taxes, slightly Jess, 
rather than more, than the total net income for the entire 
industry.” 
4 In any event, even if the mathematical error is-ignored, the 
‘| comparison is without meaning. For the Report engages in 
arithmetical legerdemain; first, it subtracts only enough of the 
profitable stations so that the remaining profitable stations can 
be lumped with those which are not profitable in order to 
arrive at a total net loss. Second, the comparison involves 
/ apples and pears since it lumps stations and networks together 
' on both sides of the ledger. 
Thus the Report's conclusion that exclusive of the NBC and 
CBS Television Networks and the 73 selected affiliates in Zone 
I, “television is a losing proposition on the average” (p. 8), is 
misleading. Even if the 73 “favored” stations are excluded, 
there remain many profitable stations. In fact the 1954 profits 
of profitable stations in the group for which the Report states 


that television was a losing proposition amounted to over $38 


1The Report states that the selected affiliates had a combined net income of 
$72,377,318 in 1954. To this total, the Report adds the profits of the CBS 
and NBC Television Networks and arrives at a total of $90,594,406 (p. 8). 
The difference between the two totals is $18,217,088 which should be the 
income of the CBS and NBC Television Networks. But Chart I at page 26 
of the Report shows the combined income of the two networks at $17,119,065. 
Therefore, the total income of the 73 stations and the two networks is 
$89,496,383—just short of the $90.3 which the Report attributes to the entire 
industry. The Report makes the same error at page 7 in its discussion of the 
share of industry income earned by the two networks plus the CBS and NBC 
Television Network affiliates in the first 20 markets. 
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million, and actually exceeded by $12.8 million the losses of 
all the unprofitable television stations in the entire country. 
Only by adding the combined networking losses of ABC and 
DuMont in the amount of $12 million can the total for all 410 
stations minus 73 of the most profitable be brought within 





reasonable balance of the aggregate loss which the Report 
seeks to establish. 

While CBS does not have access, as the authors of the Report 
did, to the precise number of profitable stations included in the | 
remaining 337 stations concerning which the Report states 
that “television is a losing proposition on the average,” CBS { 
estimates that about half of these 337 stations were operating 4 
on a profitable basis by the end of 1954. Published FCC | 
figures indicate that 229 out of 374 television stations concern- 3 
ing which reports were made were probably in the black by the i 
end of 1954. These include 94 profitable pre-freeze stations, 
70 post-freeze stations reporting a profit for the ten-month 
period covered by the FCC Third Survey, and 65 stations re- 
porting profitable operation toward the end of that ten-month 


SATE eli hile Oe eae 


period." 
If the 73 selected CBS and NBC Television Network afiili- 
ates which the Report classifies as being clearly profitable are 


ae 


TEN LET 


subtracted, therefore, there remain approximately 156 other 


ha nS eee 


television stations (or a total of at least 229) operating on a 
profitable basis by the end of 1954; and doubtless some of the 


pa natal 





1FCC Radio and TV Broadcast Financial Data—1954 (Public Notice 
26134) and Third Survey on Post-Freeze Television Stations (Public Notice 
23055). 
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36 stations not included in the FCC tabulation but included in 
the Report’s 337 were profitable. 

In short, the Report’s contention that, exclusive of the 73 
selected stations, “television is a losing proposition on the 
average” proves on analysis to mean nothing more than even 
if 73 profitable stations are arbitrarily subtracted, about balf 
of the remaining group were profitable by the end of 1954. 

If the 73 Zone I stations are included—as by any logical 
standard they should be—this would mean that about 60 per 
cent of all television stations were profitable by the end of 
1954. And the obvious fact that profitability is not confined 
to the larger of the Zone I affiliates is further confirmed by the 
CBS estimate that in 1954, the aggregate profits on only 16 
stations outside Zone I exceeded the total profits of the CBS 
and NBC Television Networks. 

Further, over 70 per cent of the 410 television stations 
whose profits or losses were considered by the Report were less 
than two years old by the end of 1954. Some of them were 
only in operation for a few months. While there have been a 
few examples of post-freeze television stations in leading mar- 
kets which earned profits almost from the first day of operation, 
it would be too much to expect such results in all cases. Many 
stations which can eventually be expected to earn satisfactory 
profits undoubtedly suffered losses in the first year or two of 
their operation. In view of the many years of unprofitable 
operation of the pre-freeze stations before they broke into the 
black, it should not be either alarming or surprising that some 
post-freeze stations should not have earned profits in the first 


or second calendar years of their life. 
77632 O—57—pt. 2, v. 3——_50 35 
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In any event, the fallacy of this section of the Report is illus- 
trated by the fact that a picture similar to that attempted to be 
delineated in the Report for the television industry can, with 
like manipulation, be drawn for any other industry in the 
United States. For example, in the prosperous year 1952, 
119,000 manufacturing corporations filed income tax returns. 
One group of only 19,000 corporations earned net income 4 
greater than the aggregate of all 119,000. It could be said, | 
accordingly, that 100,000 corporations in the group suffered 
losses which more than offset profits. To paraphrase the Report, 
“exclusive of the favored 19,000 manufacturing corporations, 
manufacturing is a losing proposition on the average.” But 
this conclusion is simply an effective way of obscuring the fact 
that about 81,000—not just 19,000—manufacturing corpora- 
tions made profits in 1952.’ Similarly, the Report’s emphasis 


1U. §. Treasury Statistics of Income for 1952, Part 2, page 102. The year 
1952 is the latest for which these compilations are available. 


2Other errors in the section of the Report entitled “Access to Network 
Programing” may also be noted: 

(1) In the next to last paragraph of page 7, the Report states that the 
share of the 38 CBS and NBC Television Network affiliates in the first 20 mar- 
kets was equal to 69 per cent of the total net income of the 410 U. S. stations. 
The percentage cited is the share not of the total net income of the 410 stations 
alone, but of those stations plus the four networks. 

(2) At page 8, third paragraph, the Report compares the combined 
income of 73 selected CBS and NBC Television Network affiliates plus the CBS 
and NBC Television Networks, and concludes that “If allowance is made for 
losses of unprofitable stations in the 410 TV stations (sic) of the Nation,” 
the income of those 73 affiliates and the two networks exceeded the total 
net income for the entire industry. Apart from the fact that the income 
of the former group did mot exceed that of the entire industry (pp. 32-34 
above), “allowance is made” not only “for loss of unprofitable stations” but also ; 
for the unprofitable networks—as it had to be made in order for the Report to q 
reach the conclusion it did. q 

(3) At page 8, eighth paragraph, the Report asserts that “the vast majority 
of smaller stations, lacking network programing, suffered heavy losses.” 
First, the great majority of smaller stations in fact have network affiliations: i 


er 


36 


a 
} 
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on the 73 profitable stations masks the fact that at least 229 
stations were profitable by the end of 1954. 


D. THE PROBLEM OF “OVERLAP” 


In a section entitled “Overlap” (pp. 8, 10-14), the Report 
charges that a network “economic stranglehold” is established 
by the fact that stations in small markets overlapped by stations 
in larger markets receive fewer network programs and less 
revenues than the larger market stations. As in the case of the 
preceding sections, both the principles and the facts embodied in 


this section are erroneous. 


The CBS Television Network, for example, has affiliated with 36 stations each 
of which covers less than 40,000 television families (CBS Supplemental Memo- 
randum, p. 74 and Chart XVIII). Second, while it is true that losses are 
more frequent among smailler-market stations than among larger-market stations, 
the size of the market is not the governing factor in determining whether a 
station earns profits or suffers losses. To the extent that stations in smaller mar- 
kets are overshadowed or are UHF, they are less likely to be profitable, but for 
those two reasons and not simply because they are “small.” Where the factors 
of UHF or overshadowing do not operate, it is not true that smaller-market sta- 
tions generally suffer heavy loss. For example, among the pre-freeze stations, 
only one out of the 13 in metropolitan areas with population less than 250,000 
suffered losses while six out of the 30 in metropolitan areas with population 
over 2,000,000 suffered losses. These are VHF stations in markets that, in 
general, are not overshadowed so that among these station markets the smallest 
are just about as profitable relative to their revenues as are the largest. 

Of course, the six stations reporting losses in metropolitan areas of popula- 
tion greater than 2 million represent, in large part, the unaffiliated stations in 
Los Angeles and New York. But even if these be excluded from consideration, 
in the intermediate size group of metropolitan areas, between 500,000 and 
2 million total population, the relative frequency of stations reporting loss is 
higher than among metropolitan areas of population less than 500,000. (Five 
out of 40 reported losses in 1954 in the larger metropolitan areas, three out 
of 38 im the smaller. FCC Radio and TV Broadcast Financial Data, 1954, 
Public Notice 26134.) 

Similarly, among -post-freeze VHF television stations, profits outnumbered 
losses even among the stations in the smallest metropolitan areas. Of 33 
post-freeze VHF television stations in metropolitan areas of population between 
75,000 and 175,000, 23 reported profits by the end of the period covered 
by the Third Survey (Table 15), amd in metropolitan areas of population 
under 75,000, 43 of the 64 post-freeze VHF television stations reporting were 
in the profit group. 
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The same basic fallacy noted in connection with the “Access 
to Network Programing” section pervades the “Overlap” section 
as well—that the revenue and profit differences are the result 
of a policy of networks in “placing” their programs in the 1 
larger stations in preference to the smaller stations. As noted, } 
the differences are caused by advertiser decisions, which in 
turn are guided by economics, geography and the behavior of 


electronic signals. 


Wholly apart from the fact that the Report misunderstands 4 
this vital principle, however, the examples cited by the Report 
not only fail to support the Report’s conclusions but, on the 


contrary, the facts refute the conclusions. 


The Report seeks to establish its point by comparing three 
pairs of stations in larger and smaller markets: 1) KMTV, 
Omaha, Nebraska, and KOLN-TV, Lincoln, Nebraska; 2) 
KMBC-TV, Kansas City, Missouri, and KFEQ-TV, St. Joseph, - 
Missouri, and 3) KTNT-TV, Tacoma-Seattle,* Washington, and | 7 
KVOS-TV, Bellingham, Washington. 


1The report is inaccurate and misleading in treating KTNT-TV as a Tacoma 
station and comparing the Tacoma market with the Bellingham market. KTNT- 
TV is, in fact, a station covering Tacoma-Seattle, so that instead of being the 
67th market, as the Report states (p. 10), it ranks as the 17th market accord- 
ing to CBS calculations and the 20th market according to the 1950 Census 
of Metropolitan Areas and the 1955 Sales Management Ranking of Metro- 
politan Areas. 

A second error also appears in the Report’s discussion of Tacoma-Seattle, i 
since the Report (pp. 11, 13) compares the coverage of KIRO-TV, Seattle il 
(stated to occupy channel 7), with Bellingham. There is no such station 
as KIRO-TV and channel 7 in Seattle is still unoccupied. The owners of KIRO, 
a radio station in Seattle, have applied for channel 7 in Seattle and have proposed 
the effective visual power and antenna height specified by the Report. The appli- 
cation, however, is still in hearing. In the circumstances, it cannot be con- 
tended that KVOS-TV in Bellingham is overlapped by a non-existent station 
in Seattle. 
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It is significant, as indeed the Report itself notes, that what- 
ever disparity exists between the larger and smaller stations in 
each of these three pairs is in no way related to CBS Television 
Network affiliation practices, for each of the stations in each of 
the three pairs is in fact affiliated with the CBS Television Net- 
work.” 


Thus, like all CBS Television Network affiliates, each of the 
smaller stations has, as noted above, full “access” to the entire 
CBS Television Network schedule. The disparity in the amount 
of CBS Television Network programming carried by the 
smaller of each of the pairs of stations, and in their resultant 
revenues and profits, is not due to network practices but rather 
to advertiser orders which in turn hinge largely on the nature 
and structure of the markets concerned. Bellingham is smaller 
than Seattle; Lincoln is smaller than Omaha; and St. Joseph is 
smaller than Kansas City. It is utterly illogical to condemn 
networks as monopolies because in television, as in other fields 
of commerce, revenues flow to larger population units in 


greater volume than to smaller population units. 


The significant fact, however, is precisely the contrary of 
that which the report seeks to establish: It is that the CBS 
Television Network, far from neglecting or subordinating the 
smaller market in each of the three pairs has been of significant 
value to the smaller stations and has played an important role 
in their survival. Attached to this memorandum as Appendix 


B are communications from each of the three smaller stations— 





1Since 1954, KMBC-TV has been replaced by KCMO-TV as the CBS 
Television Kansas City affiliate. 
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KOLN.TV, Lincoln, KFEQ-TV, St. Joseph, and KVOS-TV, | 
Bellingham—against which the report contends the CBS Tele- 
vision Network has discriminated. Each of these three letters 
squ2rely contradicts the Report’s contention. Each station ex- 





plicitly states the contribution which the CBS Television Net- 
work has made to the station. And each establishes the error 
of the Report’s statement (p. 11) that they are “barred from 
access to network programs” and hold “an affiliation which is of 
little value.” The stations are not, as the Report states (p. 11), 
in danger of being “forced off the air”; rather, their situation 
has been constantly improving owing, according to the stations 


themselves, at least in part to the network’s efforts. 


The figures which the Report cites in connection with these 
stations are, further, misleading and untypical. One of the 
three stations cited by the Report-—KVOS-TV—as having had 
a CBS Television Network affiliation in 1954 and receiving 





only $1,470 for sale of time to networks (p. 14) was, contrary 
to the statement in the Report, not even affiliated with the CBS 
Television Network as of October 1954. It did not become 
affiliated with the CBS Television Network until December 16, 
1954. The second of the three smaller stations specified by the 
Report—KOLN-TV, Lincoln—did not become affiliated with 
the CBS Television Network until June 1, 1954—-so that its 
1954 CBS Television Network revenues represented only a 


portion of the year. 





1See, however, the figures cited in the letters from these stations, attached 
as Appendix B. The stations have granted permission to CBS to submit these 
letters. 
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While CBS does not feel at liberty to disclose the precise net- 
work compensation to particular stations,’ it is significant that 
KOLN-TV’s revenues from the CBS Television Network were 
over 225 times higher in 1955 than in 1954; and KFEQ-TV’s 
revenues from the network had increased by almost 50 per 
cent.. The network revenues of the three smaller stations 
have similarly increased between 1955 and 1956: In March 
1956, KOLN-TV’s revenues from the CBS Television Net- 
work were more than 16 times higher than its revenues in 
March 1955; KFEQ-TV’s CBS Television Network revenues 
in March 1956 were 1% times higher than those in March 
1955; and KVOS-TV’s March 1956 revenues were 514 times 
greater than those in March 1955.” 


In summary, the actual facts relating to the three stations 
which the Report uses to establish network “strangulation” 
establish precisely the opposite. Despite the disparity of these 
markets and despite their economic and geographic disadvan- 
tages, the CBS Television Network has affiliated with them, has 
worked actively and successfully in cooperation with the stations 
to obtain advertiser orders for network programs on the stations, 
and has been of substantial and increasing benefit to them. As 
the stations’ own statements establish, the picture is not one of 


“strangulation”—but of sustenance. 


1Since, as noted, KVOS-TV did not become affiliated with the CBS Televi- 
sion Network until the close of 1954, and hence received only $21 from it, 
there is no basis of comparison between 1954 and 1955. 

2As of May 1, 1956, KVOS-TV was carrying 32 different network com- 
mercial programs representing over 15 hours per week and had been offered 
two other programs, one a 15-minute commercial program and another a one- 
and-a-half hour per week commercial program, which it declined to carry. 
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E. “SUPERSTATIONS”’ 


The section of the Report entitled “Superstations”’ contends 
that (1) “large market stations have preempted service areas 
extending far beyond any limits imposed by economic necessity” 
(p. 15); (2) such “preemption” is accomplished by large sta- 
tions’ locating their transmitter sites “25 and 30 miles from the 
city to which their channel is actually assigned” and by using 
maximum power and antenna heights, “send signals into mar- 
kets other than their own” (id.); (3) “abnormal profits accrue 
to large stations which preempt adjacent territory”—such “ab- 
normality” being measured by the ratio of profits to “net invest- 
ment” (p. 15-18); and_(4) there is thus reflected a “trend of 
the 2 major networks to superstations covering as many Cities 
as possible with 1 signal, ignoring all rural and sparsely settled 
areas” —which has the effect of “a general lowering of quality 
of signals over much of the entire country” since “only the area 
adjacent to the station’s home city receives a good signal” (pp. 
18-19). 

On the basis of these premises, the Report proposes a reduc- 
tion of “permissible service areas of VHF stations in the zone I 
area... , and in other areas .. . of high population density and 
large-city incidence, in order to restore the integrity of all 
smaller television cities through reductions in maximum powers 
and/or antenna heights” (p. 22). 

Before examining the grave injury to the public and to tele- 
vision as an advertising medium which would result from the 

1Since the section entitled. ““Superstations” and the succeeding section entitled 


“Answer to Advertiser Argument” are interrelated, this section of the memo- 
randum will treat them together. 
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adoption of such a proposal (which, it may be noted, relates 
not to the current phase of the Committee’s hearings dealing 
with network practices, but rather relates directly to the con- 
cluded phase of the hearings dealing with allocations), this 
memorandum will first turn to the four premises listed above. 
For not only is the conclusion erroneous; so are all of the prem- 


ises on which it is predicated. 


1. The error of the “preemption” contention. There is no 
substance to the charge that “abnormal inequities” between 
the large-market and small-market stations stem from the fact 
that the large-market stations have “preempted service areas 
extending far beyond any limits imposed by economic necessity” 
(p. 15). To define permissible service areas of “large” sta- 
tions by the test of “economic necessity” is to inject a measure 
which lacks meaning. To require the operator of any station, 
or any other business enterprise, to serve only that number of 
people which is “economically necessary” is a concept at once 
impossible of enforcement and inconsistent with the American 
principle of free competitive enterprise. It would, in effect, 
socialize television stations, among all American businesses, by 
limiting their service only to an area which would permit their 
economic survival—and no more. 

But stations do not acquire their service areas by “preemption” 
but by competition. The permissible service areas are, in gen- 


eral, the same for all VHF stations’; stations in small markets 


1In practice, UHF stations do not generally have as wide a coverage area 
as VHF stations; there are relatively minor differences between “high-band” and 
“low-band” VHF stations; and VHF stations in Zones II and III can employ 
higher antennas with full authorized power than can stations in Zone I. In any 
one area the maximum allowable coverage is the same for all stations in the 
same channel group. 
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may have precisely the same or larger’ service areas than sta- 
tions in large markets. Once again, the vice the Report finds is 
not the geographical size of the service area but rather the 
population served—the fact that more people live in some areas 
than in others—a condition which no non-totalitarian govern- 


ment can remedy. 


2. The error of the transmitter location contention. The 
second premise on which “superstations” are condemned and 
on which the proposal to reduce power and antenna heights is 
based is that “large stations often succeed in locating transmit- 
ters closer to competing cities than to their own”—a process 
alleged to be accomplished “by locating transmitter sites 25 
and 30 miles from the city to which their channel is actually 
assigned” (p. 15). The contention appears to be that by these 
means “superstations” are created through “large” stations 
locating their transmitters at these specified distances from the 


city to which they are assigned in order to engulf smaller 
communities. 


Analysis of the facts requires rejection of this contention. 
There are only 15 instances of station transmitters located 25 


or more miles from the city of assignment.’ They are: 


1For example, the CBS Television Network affiliate in Cedar Rapids (1955 
population: 77,200) has an appreciably larger service area than the neighbor- 
ing affiliate in Rock Island-Davenport-Moline (1955 population: 171,800). 

2It is interesting that none of the three examples of small stations alleged 
to be victimized by “overlap” (Report, p. 10) is represented in the group 
involved in the process of transmitter “preemption.” In both Omaha and 
Kansas City—two of the three “overlapping” markets noted in the preceding sec- 
tion—the television transmitters of the CBS Television affiliate are located almost 
precisely in the center of their respective cities. The Tacoma transmitter is 
located outside Tacoma, and somewhat in the direction of Bellingham—in 
order better to serve the Tacoma-Seattle market. Bridgeport, Waterbury and 
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E Call Channel City Distance* Reason 











BI 
4 WMTW 8 Lewiston 56 mi. Mountain-top 
_ KSWS-TV 8 Roswell 44 Aeronautical problem 
4 KVVG 27 Tulare 38 Mountain-top 
y KOVR 13 Stockton 35 To serve San Francisco 
q KBET-TV 10 Sacramento 35 Mountain-top 
‘4 KID-TV 3 Idaho Falls 31 Mountain-top 
| KJEO 47 Fresno 31 Mountain-top 
ig KMJ-FV 24 Fresno 28 Mountain-top 
al KFRE-TV 12 Fresno 28 Mountain-top 
q KGUL-TV 11 Galveston 28 —- To serve Houston 
4 KBES-TV 5 Medford 28 —- To serve Klamath Falls 


WSFA-TV 12 Montgomery 25 Away from large 
adjoining market 


: i KOLN-TV 10 Lincoln 25 Away from large 

4 adjoining market 
; WIRI 5 Lake Placid 25 Mountain-top 
‘ WTTV 4 Bloomington 25 To serve Indianapolis 


The largest of the cities to which these stations are assigned 
is Sacramento which ranks 65th in population among metropoli- 
tan areas. The next largest cities of this group are Fresno, which 
ranks 66th and Stockton, which ranks 90th. Eight of the 15 
stations have selected transmitter locations for the wholly legit- 


imate purpose of taking advantage of terrain. In three cases*— 


Stamford-Norwalk are also cited (p. 18) as “overlapped” by New York City 
stations—but it is to be noted that the latters’ transmitters are located in mid- 
Manhattan. (The Report (p. 18) similarly lists Norwich, Conn., 113 miles 
from New York City, but this can hardly be considered an “overlap victim.”) 
These facts serve again to illustrate that natural phenomena—economic, geo- 
graphical and electronic—and not greed or monopoly underlie the patterns to 
which the Report objects. 

1Transmitter site to center of city of assignment. In the case of WMTW, 
the city of assignment (Lewiston) is shown. The station is licensed to Poland 
Springs, 50 miles away. 

2The transmitter of KGUL-TV, Channel 11, Galveston, Texas, is 28 miles 
from its city of assignment in order to serve Houston. The transmitter of 
KOVR, Channel 13, Stockton, California, is 35 miles from its city of assign- 
ment in order to serve San Francisco. The transmitter of WTTV, Channel 4, 
Bloomington, Indiana, is located 25 miles from Bloomington in order to serve 
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KGUL-TV, KOVR and WTTV—the choice ot transmitter site 


involved not a large-city station moving toward small cities but 





precisely the contrary—a small-city station moving toward a i 
larger city in order better to compete with the stations in the 
larger city. One case—KSWS-TV, Roswell, New Mexico— q 
involved the location of its transmitter to accommodate aero- 
nautical requirements. In two other cases—WSFA-TV and 
KOLN-TV'—the transmitters were located 25 miles away 
from the city of assignment in order to get away from, and thus 
reduce the overlap with, neighboring large-market stations. ie 

i 

There remains only one case of the location of a transmitter = 
25 or more miles from the city to which the station is assigned: 
KBES-TV, Channel 5, Medford, Oregon, whose transmitter 
is located 28 miles from Medford in order to serve not only 
Medford but Klamath Falls. The population of Medford—the 
“large” city—is 19,100, with 6,700 families, and that of 
Klamath Falls—the “small” city—is 16,200, with 5,400 fami- 
lies. 

This, then, is the full extent of what the Report seeks to 
establish as the sinister and grasping practice of “large stations” 
moving their transmitter more than 25 miles in order “ab- 
Indianapolis. In addition, KVVG, a UHF station assigned to Tulare, Cali- 
fornia, should perhaps be included in this category since its transmitter, lo- 
cated 37.5 miles from Tulare on a mountain top, thus better serves Fresno. 

1KOLN-TV is located in Lincoln, Nebraska. It is ironic to.note that in 
the section of the Report entitled “Overlap,” KOLN-TV is identified (p. 8) as 
one of the three small markets overlapped by neighboring large-city stations. 
Thus in the section entitled “Superstations,” KOLN-TV appears to be implicitly 
criticized as a “large” station guilty of preempting an unnecessarily large service 
area; in the section entitled “Overlap,” it is identified as a “small” station over- 
lapped by a neighboring large station. Yet the obvious purpose of its transmitter 


move was to avoid the very overlap which the Report had earlier charged 
was victimizing it. 


4 
* 
i 
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; normally [to] depress the economic potential of the smaller 


market” (p. 15). 


q 3. The error of the contention that large stations profit ab- 
‘ normally. The Report’s contention (pp. 15-18) that large 
stations profit abnormally is based on the alleged ratio of the 
profits of such stations to their “net investment.” The fallacy 
of this measure has been discussed above.’ It is also relevant 
to note at this point, however, that in fact profits in the field of 
broadcasting are also the result of creative and service activity— 
| : of program leadership and popularity. Thus the profits of 
3} WCBS-TV (the CBS owned television station in New York 
City and one of the two New York stations to which the 
Report refers) must be judged in the light of the population 
which it serves and its program ratings which measure such 
leadership and popularity. It is estimated that WCBS-TV cur- 
rently serves about 4.5 million television families. Although 
competing with six other VHF television stations all of whose 
transmitters are at the same location in New York City, its 
all-day, all-week share of audience is estimated at 35 per cent. 
In the light of such circumstances as these, it is reasonable to 


expect that the station would be profitable. 


1The inappropriateness of the measure is accentuated in the case of the 
CBS owned station in New York City. The only “tangible property owned 
and devoted exclusively to broadcast service” reported by CBS to the FCC for 
WCBS-TV is its transmitter and it is on this basis that the Report computes 
the ratio of profits. Transmitter space and antenna support tower are leased 
from the Empire State Building. All studio and technical equipment require- 
ments of WCBS-TV are rented by the station from the network and all its 
space and furniture needs are filled by CBS Inc., or the network and charges are 
allocated to the station. While this is a reasonable bookkeeping arrangement, 
it makes particularly meaningless the measure of profit ratios which the Report 
utilizes. 
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4. The error of the contention that “superstations” ignore 
rural areas and result in lowered signal quality. The contention 
that networks through the utilization of full power VHF stations 
“ignore” “rural and sparsely settled areas . . .” is squarely refuted 
by fundamental factors of allocations engineering. Rural and 
sparsely settled areas cannot normally support their own tele- 
vision stations. As a rule, therefore, these “sparsely settled 
areas” can only be served by full-power VHF stations in neigh- 
boring larger cities. Further improvement of service to sparsely 
settled areas is to be sought through the use of boosters, trans- 
lators and satellites. The CBS Television Network encourages 
action by its present or potential affiliates to improve the 
service to sparsely settled areas either through increase of power, 
erection of satellites or boosters, or by welcoming as affiliates 
smaller stations which bring in new coverage in these sparsely 
settled areas. Under the Extended Market Plan, in addition, 
special steps are taken to induce advertisers to place network 
programs on these stations serving sparsely settled areas. 
Plainly, this negates the charge that CBS is “ignoring all rural 
and sparsely settled areas . . .” It is precisely these rural and 
sparsely settled areas which, demonstrably, will lose the service 


which they now enjoy if the power of these stations is reduced 


(pp. 51-61 below). 


Equally fallacious is the Report’s further contention that 
“only the area adjacent” to a station’s home city “receives a 
good signal.” It is a well-known fact that a “good signal” is 
received at least 50 miles away from a full-power VHF station 


and, indeed, the signal received at that distance is often better 
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than that received in the home city itself, where there are 


propagation difficulties because of tall buildings. 


5. The proposal to reduce service areas. It will thus be seen 
4 that the contentions on which the Report predicates its proposal 
: q to reduce service areas “in order to restore the integrity of all 
smaller television cities” are fallacious. Equally pervasive fal- 
lacies underlie the basic proposal itself. Adoption of the pro- 
posal to erect an electronic tariff wall protecting one city from 
the signals of another would result in significant loss of tele- 
vision service for many people now receiving such service and 


it would seriously injure the medium itself so that there would be 


a deterioration of service even to those who are still within 
range of the reduced signals. 
The full implications of the Report’s proposal to reduce 


service areas are illustrated by Maps 1-4 at pages 50-51, 54-55 of 





this memorandum. Maps | and 2 illustrate the effect of the 
e proposal in the New York area which is discussed by the Report 
at pages 15 and 18. Maps 3 and 4 illustrate the effect of the 
proposal in the Cleveland area, discussed by the Report at page 
18. 

4 Based on the Grade B contours shown in Map 1, 14,375,000 
people receive in the New York area seven services and an 
additional 560,000 receive three services." The Grade B contour 
of WCBS-TV (among others) in New York City includes the 
cities of Bridgeport and Stamford, Connecticut, and Paterson, 


New Jersey, to each of which cities a television channel is 





Actually, since the signal reaches substantially beyond the Grade B con- 
re tour, the reception figures cited in the text are understated. 
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MAP 1 


PA N.Y. CONN 









Poughkeepsie 


New Haven 


& > { 


- 


Asbury Park 


w ; 


" chs.7,9,11,13 


chs. 2,4,5 


MD DEL 
# 
t 
Grade B contours of operating 
commercial television stations in 
New York. 
7 om New York 
10 0 10 20 30 40 50 & services fr ew 
Retin neninairanentiertieniasinntetnnemets 


O 3 services from New York 
miles 


50 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5461 


Poughkeepsie 
a 


“ @ Waterbury 
ch\s3 J 
@ Middletown chs. 8,59 
chs.}43, 49 


\d \ New Haven 


Bridgeport \ 


Stamford 


Bethlehem @ 


a. 3t \ 


\ 


Asbury Park 


chs. 3,6, 10,17, 23,29 


Philadelphia f ch. 58 


Grade B contours for commercial channels allocated to area 
now served by commercial television stations operating in New 
York area, assuming all stations operate so that computed 
Grade B service does not serve any other city for which a com- 
mercial allocation now exists, and further assuming all presently 
allocated channels within and surrounding the New York area 
are operated as so limited. 


Analysis of loss of television service in area now receiving serv- 
ice from New York television stations as a result of reduction in 
service areas as shown. 


OPERATING CONDITIONS POPULATION PER CENT 
(1950 Census) (of existing service) 


— — Existing rules: 
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allocated. In order to protect Paterson, the nearest of these 
three cities, the power of WCBS-TV would be required to be 
reduced to 1/6700 of its present value, or a reduction from an 
effective radiated power for its visual transmitter of 42 kw 
(16.2 dbk) to 0.0063 kw (minus 22 dbk).' Map 2 shows the 
effect of this reduction. The City Grade radius of WCBS-TV 
would be reduced to two miles; its Grade A radius would be 
reduced to 3.4 miles; and its Grade B radius would be re- 
duced to 14 miles, just touching the nearest boundary of 
Paterson. Yet, since the minimum radius required to cover 
all of New York City is 22 miles, under the proposal 
substantial portions of New York City itself? would fail to 


receive a signal of Grade B level. 


Map 2 also shows the loss of service in the New York area, 
using Grade B contours. In that area, 929,000 people would 
lose all the seven services they are now receiving; 2,449,000 
would be reduced from seven services to a single service; 
387,000 would be reduced from seven to two services; and 
116,000 would lose between one and four of their services. 


Further, of the 560,000 people in the area who now have a 


1A curious and doubtless inadvertent inconsistency results: Since the 
Report proposes reduction of service areas only for VHF stations, a UHF sta- 
tion in the same city would have a vastly greater coverage area and would, 
indeed, be permitted to do just what VHF stations would be forbidden to 
do—encroach on the “integrity” of neighboring small television cities. Because 
no such absurd consequence could have been intended, the calculations in this 
section of the memorandum have been based on the assumption that UHF 


stations must, where appropriate to achieve “integrity”, be similarly cut 
back. 


2As noted below, the signal impairment even in the limited area still 
served would be great since a 38 db reduction of power would be ruinous 
of reception of many of the homes within the reduced area. 
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choice of three services from New York, 87,000 would be de- 
prived of service altogether; 117,000 would be reduced to one 
service; and 256,000 would be reduced from three to two 
services. Thus it will be seen that a total of 1,016,000 people 
in the New York City area would lose all their service; 
2,566,000 would be reduced to one service; and 643,000 


would be reduced to two services. 


Map 4 shows the loss of service in the Cleveland area, using 
Grade B contours. There, 259,000 people currently receiving a 
choice of three services would lose all service; 725,000 would 
be reduced from a choice of three services to one service; and 
479,000 people would be reduced from a choice of three services 
to a choice of two. In addition, of the 216,000 people in the 


" Se ce e ty Rees ‘. - . 
tad SB Debi aaa ania 


Cleveland area to whom two signals are now available, 38,000 
would be deprived of service altogether, and 81,000 would have 
their choice cut in half—from two to one. Thus, a total of 
297,000 people in the Cleveland area would lose all their 


service and 806,000 would be reduced to one service. 


Thus in the New York and Cleveland areas alone,’ 1.31 mil- 


lion people—equal to the population of the cities of Baltimore 


1Theoretically in the cases of New York and Cleveland, some of the losses 
can be compensated for by additional allocations in the new “white azeas.” But 
it is to be noted that such areas are scattered, not concentrated. Further, the 
process is endless for as each additional community is added, further power 
reductions would be necessary in order to protect the new allocations. Still 
further white areas would then be created permitting more allocations 
until, finally, each home would have its own television transmitter protected, 
if possible, from each neighboring home. Further, as noted below, even if 
this process would result in new stations on channels now allocated to smaller 
cities of mew stations on new channel assignments, there would still be a sub- 
stantial loss of service because the stations in smaller towns would not be 
ordered by the advertiser as frequently as the current stations in the New York 
and Cleveland areas. 
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Grade B contours of operating 
commercial television stations in 
Cleveland. 
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Grade B contours for commercial channels allocated to area 
now served by commercial television stations operating in 
Cleveland area, assuming all stations operate so that computed 
Grade B service does not serve any other city for which a com- 
mercial allocation now exists, and further assuming all presently 
allocated channels within and surrounding the Cleveland area 
are operated as so limited. 


Analysis of loss of television service in area now receiving serv- 
ice from Cleveland television stations as a result of reduction in 
service areas as shown. 


OPERATING CONDITIONS POPULATION PER CENT 
(1930 Census) (of existing service) 


—— Existing rules: 
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and Louisville—now enjoying multiple services from those 
cities would lose those services altogether, while 3.37 million 
additional people—equal to the combined population of the 
cities of Philadelphia, St. Louis and Columbus, Ohio—would be 
reduced to a single program source. Figures such as these 
should, it would seem, give serious concern to those who pur- 
port to be concerned with more service to more people and with 


avoiding “economic monopoly.” 


Even these figures, startling as they are, do not provide the 



















full measure of the loss of service; the figures are understated 
in important respects. The loss is, in fact, far greater than indi- 
cated. First, in reducing the New York and Cleveland trans- 
mitter powers to the extent necessary, an inevitable corollary 
effect, along with the shrinkage in the service area, is the reduc- 


tion in signal strength throughout the area still within the re- 


duced contour. For this reason, a large number of the television ‘ 
receivers located within the atrophied New York contour would ‘ 
fail to get a satisfactory signal. CBS data indicate that more H 
than 60 per cent of the sets in Manhattan have indoor antennas 

i 


—many of which would be incapable of receiving so weak a 
signal. Further, it is known that shadowing by New York sky- 
scrapers and apartment seriously weakens television signals. 
Hence, the reduction of power in New York to 0.0063 kw so as 
to protect Paterson would deprive millions of people of satis- 


factory signals even within the theoretically-served area. 


Second, the maps and figures do not take into account another 







serious loss of service which would be incurred by reductions in 


the service radii of existing stations surrounding Cleveland and 
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New York. Thus for example, the principle of protection of in- 
tegrity would, in the New York area, also require a reduction in 
the service radii of existing stations in New Haven, Philadelphia 
and Wilmington, Delaware, with still greater consequent loss 


of service in the areas surrounding New York. 


A third and very significant factor would operate to reduce 


the richness of television service in terms of program fare 


even for that reduced number of people to whom service is 
still rendered. If the proposal to reduce service areas should 
be adopted, there might be substituted in areas in which, in 
aggregate, many people live, service from one or possibly two 
stations in small markets where formerly there was service from 
more stations in the larger markets. It is an indisputable fact, 
noted throughout the Report itself and which the Government, 
unless it has power to command where advertisers would place 
their orders, is helpless to correct, that small stations serving 
relatively few people are ordered less often by network ad- 
vertisers than are stations in larger cities. The chart on the 
following page illustrates this phenomenon. It shows the total 
commercial hours of CBS Television Network programs ordered 
and carried on CBS Television Network affiliates. It estab- 
lishes the obvious fact that in general the smaller station- 
markets are not ordered by some advertisers and thus carry 
fewer network programs. Thus, for example, while the res- 
idents of Paterson now have a choice of seven stations in New 
York City—including the full schedules of the three net- 
works—under the proposal they will have but one signal. That 


station could not carry the full network schedules of the three 


57 








5468 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


TOTAL NETWORK COMMERCIAL HOURS CARRIED 
BY CBS TELEVISION PRIMARY AFFILIATES FOR WEEK ENDING 
APRIL 28, 1956 (WITH EVERY 10TH STATION PLOTTED) 
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networks even if it wanted to and had been ordered by adver- 
tisers. The proposal might, therefore, benefit the owner of a 
Paterson television station. It would hardly benefit the resi- 


dents of Paterson. 


It is to be noted that this phenomenon of fewer network 
advertiser orders for the smaller stations operates wholly apart 
from what the Report terms “overlap”: The Report itself (p. 
15) identifies a number of smaller stations, not subject to over- 
lap, which have “prospered” with their network affiliations. 
And as this memorandum has noted (pp. 27-28), only one of 
the stations was ordered for as much as 20 per cent of the com- 


mercial network schedule. 


The experience of these stations demonstrates the additional 
loss to the public involved in reducing service areas of large 
stations in order to create a group of smaller stations whose 
“integrity” is preserved by isolating them from outside signals. 
For, if a large number of markets like Kearney and Minot are 
to be artificially created throughout the country, while the 
“access” of these new small stations to network programs might 


be somewhat increased, the public’s access to popular network 


programs in the service area of these small stations will be 


greatly reduced. Instead of receiving the 40 per cent to 
100 per cent of the network programs which is characteristic 
of stations in the largest markets, they will get the eight to 20 per 
cent characteristic of small markets. This simple fact of adver- 
tising economics—that fewer advertisers will order stations 
serving a lesser number of people than will order stations serv- 


ing a larger number of people—establishes, wholly irrespective 
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of the other losses of service involved, that the fragmentation 
of television markets proposed by the Report ignores the dem- 


onstrated needs and desires of the public. 


The rural and smaller city listener's loss of service thus may 
be of three types: (a) Loss of all service; (b) reduction in num- 
ber of available signals; and (c) poorer program fare from the 
available signals. The Report, however, seeks to minimize the 
likelihood of such injurious consequences to the public by con- 
tending (“Answer to Advertiser Argument’, pp. 19-20) that 
“exorbitant” rates which large stations charge, together with 
“restriction of station affiliation,” prevent ‘the advertiser from 
buying time on as many stations as he desires” (p..19).' The 
Report argues that if “large-city” affiliates (a) “cut back service 
areas,’ (b) “maintained reasonable rates’, and (c) “were 


satisfied with reasonable profits” then the “advertiser could 


1In so far as this contention is predicated on alleged restrictive affiliation 
practices, it is without substance. As of March 1, 1956, only 36 of the 
429 commercial stations on the air lacked an affiliation with a nationwide 
network. In any event, it is the practice of the CBS Television Network to 
permit an advertiser to order a station not affiliated with it as long as it is not 
located in the same community (or in the case of a hyphenated market such as 
Houston-Galveston, in the same related communities) as a CBS Television Net- 
work affiliate (CBS Supplemental Memorandum, pp. 135-136; Appendix C, 
pp. XXXII-XXXIII). Thus, far ‘from its affiliation practices “preventing the 
advertiser from buying time on as many stations as he desires,” a CBS Television 
Network advertiser is permitted to order stations in every community in the 
country to which a commercial station has been assigned. 


“The Report is ambiguous concerning the method by which “reasonable 
rates” and “reasonable profits” are to be maintained. It is not clear whether 
such reductions ate intended to be accomplished automatically by reduction of 
service areas or whether some even greater regulatory intervention is contem- 
plated to require a rate reduction beyond that resulting from service area reduc- 
tion. If such additional artificial rate depression is contemplated, the proposal 
would probably be self-defeating. Since, as noted, the larger the circulation, 
the lower the cost-per-thousand, if the rates of large market stations would 
be still further reduced beyond a point commensurate with their circulation, 
the gap between their low cost-per-thousand and the higher cost-per-thousand 
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buy many more stations and cover more persons with the dollars 
he is now spending.” 

The contentions fly in the face of fundamental advertising 
economics. It is basic in television, as in all other advertising 
media, that the larger the circulation supplied by a single unit 
—whether it be a newspaper or a broadcasting station—the 
lower the cost-per-thousand to the advertiser. See CBS Supple- 
mental Memorandum pp. 59-65, and Charts XIII-XV, showing 
that (1) the cost-per-thousand to cover 1.6 million readers in 
New York through 26 different small daily newspapers is 
four times as high as the cost-per-thousand to reach 2 million 
readers through the New York Daily News; and (2) the ab- 
solute cost as well as the cost-per-thousand of reaching 1.6 
million television viewers through 36 small television stations 
is two-and-a-half times as great as the cost to reach the same 
number of viewers through a single television station. 

Plainly, therefore, the Report is in fundamental error in its 
contention, since the more stations an advertiser must order to 
reach the same total of viewers, the higher his total costs as well 
as his cost-per-thousand.' By the drastic reductions in service 
areas which the Report proposes, therefore, the medium would 
be fractionated. The dollars which an advertiser would save 
because of the lowered rate resulting from the reduced coverage 
area would not be nearly sufficient to buy enough stations to 


compensate for the loss of circulation even if it were assumed, 


of smaller stations would be even greater. The larger stations would then be 
an even more attractive buy so that more advertiser orders would tend to flow 
to them and away from the smaller stations. 


1For the reasons for this phenomenon, see the CBS Supplemental Memoran- 
dum, p. 62. 
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contrary to the fact (see p. 53 above), that the smaller-market 
stations would reach the population which lost service by virtue 
of the cut-back. Thus while perhaps more stations could (but 


not necessarily would) be ordered, the total coverage for the 


same number of dollars would be significantly less. The state- 


ment, accordingly, that “the advertiser . . . could cover more 
persons with the dollars he is now spending” is patently in 


error. 


And, perhaps even more important, such a process would 
inevitably make television a less attractive advertising medium 
since it would artificially distort it into a more expensive and 
less efficient medium. In all likelihood, the consequence would 
be to divert many national advertising dollars away from the 
medium altogether, and into other media. This, obviously, 
would harm a// of television—small stations as well as large 
ones—and, since it is the advertising dollar which provides the 
life blood for television service, it would also be injurious to the 
public—wholly apart from the loss of service directly stemming 
from the reduction of service areas (see p. 53 above) which 


would thus be deprived of substantial programming.’ 


1Other factual errors in this section of the Report may be noted. 

(1) At page 18, paragraphs 6-10, statements concerning Flint, Michigan 
are inaccurate. WTAC-TV, the Flint UHF station which went off the air, had 
been in operation for only five months. While it is true that, as stated, the 
CBS Television Network cancelled its affiliation “with the station in the third 
overlapped market,” exactly one month prior to the date of the Report the can- 
cellation was withdrawn and a new affiliation contract with the station was 
signed for two years beginning April 1, 1956, with mutual five months’ can- 
cellation privileges. 

(2) At page 19 of the Report, it is stated that “CBS and NBC station 
afhliates in the large markets now charge up to $8,400 per hour for station 
time, with the average running somewhat lower, approximately $2,000 to 
$4,000 per hour.” First, no CBS Television Network affiliate has a rate as high 
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F. THE CBS ALLOCATION PLAN 


The Report (pp. 20-21) purports to describe the CBS alloca- 


tion plans previously submitted to the FCC and to the Senate 


Committee. The Report’s description of the plan bears little 
relationship to the actual proposal. 

As the CBS allocation plan itself and the CBS testimony con- 
cerning it explicitly establish, the CBS allocation plan is not a 
“100-market plan” and is mot limited to 100 markets. The 
original CBS Proposals and Comments in the current FCC 
Allocation Proceeding (Docket No. 11532), submitted on 
March 27, 1956, to the Senate Committee stated (p. II-3): 

“Those markets outside the coverage areas of television 
stations in the 100 leading television markets and large 
enough to support one or more program-originating sta- 
tions do not, in general, offer a serious assignment problem. 
Because they are situated at some distance from the leading 
markets they can usually be assigned channels which do 
not conflict with the assignments to the leading markets. 
These smaller markets cannot, in general, support more 
than two television stations.” (Italics supplied ) 


Nowhere in the CBS Proposals and Comments was it sug- 
gested that these smaller markets should be deprived of their 
assignments or their stations. Clearly there is a significant dis- 
tinction between the CBS statement that the markets below 
the top 100 “cannot, in general, support more than two tele- 
as $8,400; only one NBC affiliate dces—and that rate is not for network pro- 
grams. Hence the plural is unjustified. Second, the average Class A hourly 
rate of the ten CBS and NBC Television Network affiliates with the highest 


rates is just under $3,000; of the highest 20, about $2,140; of the highest 30, 
about $1,775; and of the highest 50, about $1,375. 
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vision stations” and the Report’s charge (p. 20) that CBS 
suggested “amputation at the neck” for stations outside the 100 


leading television markets. 


In testifying before the Senate Committee on March 27, 
1956, the CBS witness explicitly addressed himself to the 
false allegation that the plan proposed stations only for 
the 100 leading markets. William Lodge, Vice President in 
charge of Engineering, CBS Television Division, testified (Tran- 


script of Hearings, pp. 1835-1837): 


“Probably the best answer to the charge that CBS is inter- 
ested only in the 100 leading television markets and is 
ready to have the rest of the country go unserved is the 
fact that the CBS Television Network has affiliated with 
stations not in the 100 leading television markets only, 
but in 178 markets, covering as much of the country as 
we can. We have affiliates not only in Detroit and Phila- 
delphia but in Grand Junction, Colorado and Twin Falls, 
Idaho, with 5300 and 6300 families respectively. 


“In fact, the CBS plans did not propose any alteration in 
the assignments outside the centers of the 100 leading 
television markets except for the four channels so far un- 


applied for and the seven channels permitted to move 
toward larger cities. In all except these eleven instances, 
the community assignments were left unaffected. It cer- 
tainly does not extend the white areas. 


“Our emphasis on the 100 leading television markets was 
a result of the fact that it was in those markets that we 
were proposing changes. As noted in Columbia’s Decem- 
ber 14, 1955 Comments to the FCC: 
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. the imperative present and identifiable need is to 
increase the number of competitive assignments in larger 
markets. 

‘For this reason Plan I and Plan II have been worked 
out in complete detail only to take care of urgent present 
needs in the 100 largest television markets. There are 
currently a large number of assignments to smaller tele- 
vision markets and additional assignments could be made 
to them. (p. 14. Emphasis added. ) 

‘Those markets outside the coverage areas of television 
stations in the 100 leading television markets and large 
enough to support one or more program-originating sta- 
tions do not, in general, offer a serious assignment prob- 
lem. Because they are situated at some distance from the 
leading markets they can usually be assigned channels 
which do not conflict with the assignments to the leading 
markets. These smaller markets cannot, in general, sup- 
port more than two television stations’.” (p. II-3) (italics 
in original )* 

It is plain, therefore, as established by the CBS allocation 

plan itself and by the CBS testimony concerning it before this 

Committee, that the purpose and effect of the CBS allocation 

plan were to add stations in the 100 largest markets where 

there is now current demand for additional stations, while at 
the same time leaving unaffected virtually all allocations in the 


small markets. Far from “amputation at the neck” the CBS 


plan, as was explained by Mr. Lodge, added to the total alloca- 


1In commenting on this phase of Mr. Lodge’s testimony, Mr. Cox, special 
counsel to the Senate Committee stated (Transcript, p. 1889) : 
“I am interested in what our TV system would look like outside the 
100 top markets. You made this morning the very valid point that 
you certainly have not denied television service to the areas not covered 
on your map, ...” (Italics added) 
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tions and made progress toward the objectives not only of 


nationwide service but of a greater choice of competitive 


services.’ 


1Other errors in the section of the Report entitled “CBS Allocation Plan” 
are as follows: 

(1) At page 20, paragraph 4, it is stated that “CBS candidly confirms its 
intention to create a chain of a few wide-circulation and highly profitable 
station affiliates.” No such statement either explicit or implicit appears in the 
CBS allocation plans or in any statement by CBS concerning the plans. 

(2) At page 20, paragraph 5, the Report states that CBS “states that there 
are only 100 ‘market areas’ in the country that can support a CBS affiliate 
station, and it has furnished a map delineating these CBS ‘market areas.’” 
CBS has made no such statement and has furnished no such map. CBS, in 
describing and testifying concerning its plan, has explicitly stated that there 
are more than 100 market areas which can support a station; the map referred 
to illustrated the CBS proposals only for the 100 leading markets because it 
was in these markets that CBS proposed allocation changes. CBS expressly 
stated that maps for the remaining markets were not included since for these 
remaining markets there were already sufficient allocations. 

(3) At page 20, paragraph 8, the Report states that “It is CBS’ obvious 
intention to cover only the most densely populated portions of the country 
via 100 superstation affiliates . . .” CBS has no such intention. It has many 
affiliates outside the 100 major markets and it proposes to continue those 
affiliations. 

(4) At page 20, paragraph 12, the Report states that the “basic premise” 
of the CBS allocation plan is “that the size of its suggested ‘market areas’ 
is the minimum required to support a station.” CBS has made no such state- 
ment and has proceeded under no such premise. Rather, CBS has clearly indi- 
cated to the contrary. The smallest market area included in the 100 leading 
television markets specified in the CBS allocation plans was El Paso with 77,500 
families (CBS Proposals and Comments, Docket No. 11532, pp. 11-25). 
Yet in the study submitted with the Proposals (How Many Television Stations 
Can the United States Support Economically?, Exhibit V of the Proposals), 
22,000 families are given as the minimum total homes per market required 
to support a television station on the average. The CBS allocation plans 
focused on the problem of providing at least three competitive stations to each 
of the 100 leading markets. But this is a far cry from suggesting that no other 
markets could support any stations. 

(5) At page 21, line 2, it is stated that 89 of the proposed market areas 
lie in Zone I. On the assumption of the Report that the CBS plans included 
only 100 market areas, this would leave only 11 market areas for the entire 
United States falling outside Zone I. The fact is that 41 (not 89) of the 
CBS 100 leading markets are in Zone I and 59 are outside Zone I. 

(6) At page 21, lines 3 and 4, it is stated that 35 of the CBS leading 
market areas in Zone I “contain over 1 million persons, as determined by the 
Bureau of the Census.” According to the Census figures there are 22 (not 
35) market areas in Zone I which cover 1 million or more persons. 
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It is difficult to conceive how these readily ascertainable facts 
could have been more clearly or explicitly stated., In its plan 
and in its testimony concerning the plan, CBS stated its belief 
which, lest there be any doubt, it once again confirms, that there 
is economic room outside the leading 100 television markets 
for many television stations, that it favors channel allocations 
for stations outside these 100 markets, and that it has indicated 
concretely its faith and its interest in these small markets by 


affiliating with about 80 stations outside those markets and by 


its special plans to aid those markets.’ 


1See CBS Supplemental Memorandum, pp. 81-83, describing the CBS Tele- 
vision Extended Market Plan and the Extended Program Service Plan. 
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APPENDIX B 


LETTERS FROM 
(1) KFEQ-TV, St. Joseph, Mo. 
(2) KVOS-TV, Bellingham, Wash. 
(3) KOLN-TYV, Lincoln, Nebraska. 
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K FEQ 
RADIO TELEVISION 
ST. JOSEPH, MISSOURI 


May 3rd, 1956 


Dr. Frank Stanton, President 
Columbia Broadcasting System, Inc. 
485 Madison Avenue 

New York 22, N. Y. 


Dear Dr. Stanton: 


Upon reading statements made by Senator John W. Bricker, we note 
that in his attacks on network practices that he has referred specifically 
to KFEQ-TV, our station in St. Joseph, Misouri, in relationship to 
KMBC, who at one time was the CBS Television outlet for the Kansas 
City metropolitan area. In referring to these stations, he has quoted 
actual sales figures for both stations, network sales, local time sales and 
total sales. 


Our interpretation of this reference to our station in relationship to the 
Kansas City outlet, as well as our interpretation of his reference to 
similar situations, such as the Lincoln-Omaha situation, leads us to 
feel that he is endeavoring to prove that there may be a reluctance on 
the part of the network to deliver network programs on our station 
or that there might possibly be either a direct or indirect attempt to 
minimize the number of network programs that would be fed to our 
station in St. Joseph. 


Because our experience with the CBS Television Network has been 
so completely different from the situation described above, we felt 
that it would be very important to go on record with you by saying 
that we are very conscious of the complete cooperation which we have 
had on the part of your Sales Department and your Sales-Service 
Department in their efforts to put every CBS program possible on 
KFEQ-TV. We have very concrete knowledge of the continued 
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efforts on the part of your Sales Service Department to have KFEQ- 
TV included in practically every network order. Our personal con- 
tacts with your Sales Service Department, as well as our day-to-day 
contact via teletype and long-distance phone, have been continual proof 
of the complete cooperation which we have received. 


Since our first association with the CBS Television Network, our net- 
work position has constantly improved. The number of programs 
carried week-to-week has been increasing, as well as the dollars and 
cents revenue from network sales. For instance, our total network 
income in 1954 was $32,953.00; in 1955 our total sales from CBS 
Network were $51,292, an increase of $18,339.00. To bring this 
picture down to date, may we compare the first 3 months of 1955 as 
opposed to the first 3 months of 1956? The total for January, February, 
March, 1955, network sales for KFEQ-TV—$11,662.00; for the same 
three months of 1956, network sales totalled $16,130.00; thus, in the 
first three months of 1956, as compared to the first three months of 
1955, we show an increase in network billings of $4,468. 


You have our personal assurance that we are extremely well-pleased 
with the manner in which your Sales and Sales Service Departments 
work with and in behalf of KFEQ-TV, and we are also gratified with 
the continual increase, not only in the number of programs which we 
carry from CBS, but also with the increase in the dollars and cents 
revenues. We want you to know that we appreciate the support and 
cooperation which your various departments are giving us, and we are 


looking forward to a continuation of this very pleasant and increasingly 
profitable relationship. 


With best wishes. 
Very truly yours, 
G. G. GRISWOLD 


Glenn G. Griswold 
General Manager 
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Abe core EV simi 


790 KC KVOS CHANNEL 12 
1000 WATTS ; 33,400 WATTS 
ESTABLISHED 1927 The Peace Arch Station ESTABLISHED 1952 


ABC NETWORK BELLINGHAM, WASHINGTON CBS and DU MONT 


May 7, 1956 


Mr. Richard S. Salant 

Vice President 

Columbia Broadcasting System 
485 Madison Avenue 

New York 22, N. Y. 


Dear Dick: 


The Bricker Network Report deserves some comment from KVOS-TV. 
The Senator's interest in small stations is sound and appreciated. How- 
ever, some points have been overlooked. 


The question of overlapping stations is largely taking care of itself. 
KVOS-TV and KTNT-TV overlap to a minor degree in their A signal 
areas. When, and if, KVOS-TV gets permission to use maximum 
power, this overlap will be increased. CBS-TV has indicated it would 
welcome this improvement in our facilities and ability to serve the 
public. 


There are other indications that major networks are moving away from 
the concept of no overlapping coverage. As a matter of fact this 
monopoly thinking seems to be in the station’s mind, and not the 
network's. 


As to the figures quoted by Senator Bricker we would like to bring 
him up to date. 1954 figures are not fully illustrative of our situation. 
Probably the same is true for the entire industry. 1954 is too close 
to the end of the freeze in 1953. In 1954 we were on the Dumont 
Network. The $1,470 came almost entirely from them. Our CBS-TV 
contract is dated December 16, 1954. We received only $21 from 
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CBS-TV in 1954. The Senator is correct in showing a loss for 1954 
of $45,115. 


By the end of March, 1955, we were starting to get some business from 
CBS-TV—a pretty fair example of good selling. At that time we had 
lost $5,782.53 with inadequate charges for depreciation, no interest 
paid or computed on long-term debt and no salary to the writer. 


Our ratio of current assets to current liabilities was 3 to 4, and only 
the 23rd Psalm stood between us and the sheriff. 


Under our CBS-TV contract we can accept or decline business, there 
is no option time and we can take programs live or delayed as suits 
our ideas of serving the public. 


Gradually our network sales and all income increased in 1955 because 
of our CBS-TV service. Though network income had only amounted 
to $391.20 we did twice as much business in March of 1955 as we 
did in 1954. By the end of March 1956 our gross business was more 
than double 1955 and nearly four times the first quarter of 1954. Our 
network income for the first quarter of 1955 was $3,467.74, compared 
to $870.45 in the same period of 1954. 


Our ratio of current assets to current liabilities was 2.19 to 1. We had 
added over $75,000 in new and useful equipment. By the end of 
April, as this is written, preliminary figures show our accounts payable 
are on a 45 day basis, compared to a 155 day basis of a year before. 
Depreciation allowances are adequate and after 25 months the writer's 
salary is being paid. 

As the 338th market we expect to sell less and make less than our 
nearest CBS-TV neighbor, KTNT-TV. Practically any business or 
profession in Bellingham makes less than the same operation would 
yield in Tacoma or any other of the top 100 markets. 


We are now able to serve our A-grade signal area in competition with 
major market stations, but only because we are an affiliate of a major 
network. We think major market stations have many advantages, but 


as free enterprizers we say: Give us CBS-TV programs and we can 
compete. 


[V} 





5484 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


We are grateful for the work that is being done by the Senate Com- 
mittee in behalf of small stations, but we feel the networks are not to 
be misjudged. There are other factors that could harm us much more— 
monopoly minded film distributors, for example. 


This letter, we hope, will be of some use to you. It is a sincere expres- 


sion of appreciation. 


Yours, 


ROGAN JONES 
Rogan Jones 
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CHANNEL 10 
310,000 WATTS 
1000 FOOT TOWER 


KOLN-TV 
CBS - DUMONT - ABC 
40th & W Streets - Lincoln, Nebraska 


May 18, 1956 


Dr. Frank Stanton, President 
Columbia Broadcasting System, Inc. 
485 Madison Avenue 

New York 22, New York 


Dear Dr. Stanton: 


The purpose of this communication is to make reference to the market 
duplication connotation contained in Senator John W. Bricker’s report 
to the Senate Interstate and Foreign Commerce Committee, wherein 
specific mention was made to KOLN-TV, Lincoln, Nebraska. 


That report indicates during 1954 the diversity of revenue between the 
Lincoln and Omaha stations due to the dominant position of the one 
over the other. Out of all fairness it must be made abundantly clear 
that at that time KOLN-TV had been a network member but a few 
months and had little opportunity to develop its market story. Most 
certainly the low station income in 1954 was not due to lack of diligence 
on the part of the network. 


On the contrary, through individual efforr KOLN-TV faced its eco- 


nomic plight by developing strong local programs and by building a new 
transmitting plant designed to serve the total Lincoln-Land area. As 
a result of this private enterprise, in the short space of a year and a 
half, we are able to project our 1956 revenue over 1954 as follows: 
network sales up 600%, local sales up 250% and national spot sales up 
300%. By making our market story valid and competitive, it has 
attracted both national and local advertisers to our facilities. A steady 
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flow of fine network programs has followed. Network officials have 
been able to place their programs on our facilities because we first 


created advertiser demand. 


In our view, the progress at KOLN-TV is a clear example of private 
enterprise effectuating an end-result which the strait jacket of bu- 
reaucratic control could never accomplish. 


With every good wish, I am 


Sincerely, 


A. JAMES EBEL 
A. James Ebel 
Manager 


{VIII} 
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MEMORANDUM CONCERNING THE STATEMENT OF 
RICHARD A. MOORE 


INTRODUCTION 


On March 26, 1956, Richard A. Moore, President of KTTV, 
Inc., Los Angeles, California, made a statement (hereinafter 
referred to as the Statement) before this Committee (Tr. 1569- 
1660). The Chairman later requested that the networks 


respond to the Statement. 

Mr. Moote’s statement consisted primarily of an attack on 
the validity and propriety of the option time provisions in 
network affiliation agreements and of the “basic-required” 
practice of the networks. The relevant facts and the basic legal 
and other considerations concerning these two issues are fully set 
forth in “Network Practices, Memorandum Supplementing 
Statement of Frank Stanton” (Supplemental Memorandum), 
the Opinion and Memorandum of Messrs. Cravath, Swaine & 
Moore, and the statement of Frank Stanton, President, Columbia 
Broadcasting System, Inc. It is not the purpose of this memo- 
randum to restate those facts or contentions, amply documented 
in the aforesaid submissions. Rather it is the purpose of this 
memorandum to address itself to certain additional allegations 
of fact and implications not fully treated in the other documents. 

It should be noted at the outset, however, that although the 
Statement is lengthy, it deals primarily in argumentative con- 
clusions and assumptions, rather than in primary facts. There 


is in general a noticeable absence of supporting data. On the 
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relatively few occasions when the Statement did deal with 


facts, they were often wrong. And, when the Statement’s facts 


were technically correct, the inferences which were drawn from 
them and the multiple assumptions which were built upon them 
were equally inaccurate or misleading. 

Accordingly, it is the purpose of this memorandum to analyze 
these facts, inferences and assumptions since the Statement bases 
its fundamental conclusions upon them. 

As noted, some of the conclusions in the Statement are treated 
in other documents submitted herewith. To the extent possible, 
repetition will be avoided by reference to the pertinent pages 
of the Supplemental Memorandum. 

The Statement contends that the option time provision in 
affiliation agreements and the basic-required practice (described 
by the Statement as ‘‘must-buy”) of the television networks so 
adversely affect (A) affiliated television stations, (B) syndicated 
film producers, (C) independent television stations and (D) 
advertisers, as to result in a denial to the viewing public of its 
Opportunity to receive the widest possible choice of programs. 
To permit a clear appraisal of the impact on the conclusions of 
the misstatements and misleading implications in the Statement, 
the allegations concerning the supposed effects of the network 
practices on each of these groups will be discussed separately. 


A. Alleged Effects on Affiliated Television Stations. 


This memorandum will consider in turn the contentions 
that as a result of network option time, television network affil- 
iates become mere mechanical conduits and (1) broadcast 


an unreasonably large amount of network programs and (2) 
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do not exercise a free choice in the selection of programs during 


option time, thus abrogating their responsibility as licensees. 


1. The Fallacy of the Contention that Network 
Option Time Causes Television Affiliates to Carry 
an Unreasonably Large Amount of Network Pro- 
gramming. 

In attempting to support this contention, the Statement 
makes two threshold errors of fact. First, it is said that in 
order for stations to carry high quality network programs, they 
must agree to carry network programs offered during the 
“twelve hours” of option time each day (Tr. 1596). Second, 
it is said that since many hour-long network programs are 
broadcast partly within and partly outside of—and thus 


straddle—network option time, the networks effectively add an 
additional half-hour of option time (Tr. 1593-1594). Both 


statements are in error. 

First, no CBS Television Network affiliation agreement pro- 
vides for more than nine network option hours a day. 

Second, it is and has been the position of the CBS Television 
Network that if a station is ordered for a program which 
straddles network option \time, the option provisions in the 
affiliation agreement are inapplicable. Thus, this practice, 
rather than increasing the number of hours subject to the net- 
work option, has actually reduced that time. 

But the statement seeks to find its main support for the con- 
tention that option time results in network affiliates carrying 
an unreasonably large amount of network programming in a 


study of forty cities in all of which the NBC and CBS Television 


3 





5492 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
Networks each has a basic-required affiliate. The study pur- 
ported to show that during evening network option time net- 
work programs occupied 96.3 per cent of the time on the 80 
CBS and NBC affiliates in those markets (Tr. 1590-1592)— 
and was later used to imply that this percentage applied to all 
network affiliates (Tr. 1601, 1627). 

CBS has been unable to understand the significance of the 
data derived from this study—done as it was in a carefully 
selected group of cities for carefully selected hours of the day. 
In any event, the facts negate the implications of the study. 
That option time has no such results as the statement ap- 
parently seeks to establish appears from the following facts 
derived from an analysis of the CBS Television Network’s pro- 


gram clearances during the week of May 19, 1956: 


On all CBS Television Network afhliates— 


58.1 per cent of all hours subject to network option are 
available to non-network programming. 
47.4 per cent of all evening hours subject to network option 


are available to non-network programming. 


On all CBS Television Network basic-required affiliates— 
38.4 per cent of all hours subject to network option are 
available to non-network programming. 


30.4 per cent of all evening hours subject to network option 
are available to non-network programming. 

The availability of these hours to non-network programming 

arises either (i) because affiliates have rejected the network 

programming offered (during the week analyzed more than 


500 hours of option time were ordered by the network but 
were not cleared as ordered by affiliates), or (ii) because the 


4 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5493 


normal option hours, for one reason or another,’ were not sub- 
ject to option by the network. In all other hours of the day, of 
course, 100 per cent of any affiliate’s time is available to non- 


network programming. 


2. The Fallacy of the Contention That Affiliated Sta- 
tions Do Not Exercise a Free Choice in Program 
Selection. 


The assertion of the Statement (Tr. 1584) that the right 
of an affiliated station to refuse to broadcast a network program 


is a mere “technicality” is squarely in error. It is a broad and 


ractical right.” It is effectively and not infrequently invoked. 
P 8 eq 


As noted above, during one week more than 500 option-time 
hours were ordered by the CBS Television Network and not 


cleared by the stations as ordered. 


CBS, perhaps immodestly, believes that the fact that this fig- 
ure is not larger is evidence of the high quality of the television 
network’s over-all programming schedule. .’The Statement, how- 
ever, appears to urge that in general, the selection by affiliates 
of network programs in option time must be the result of com- 
pulsion since syndicated film programs, it asserts (Tr. 1601), 


are more popular. Thus, it contends, time options “protect in- 


1The periods which would otherwise be subject to option time were occu- 
pied by a “straddling” network program (see p. 3, above) or option time was 
inapplicable because the network program was unsponsored, or because of dif- 
ference in time zones, no network program was offered during the period. 

2The right is not limited to the rejection of network programs which the 
station believes are “contrary to the public interest”; it extends to network 
programs which the station finds are “unsatisfactory or unsuitable” for its 
purposes. For the breadth of these rights, see Supplemental Memorandum, pp. 
104-105 
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ferior network programs against the better programs produced 
by other program sources” (Tr. 1631). 

Its reasoning seems to be that: 

(a) Program popularity is the test of a station’s program- 
ming responsibility. A station should therefore broadcast the 
most popular programs available. 

(b) Syndicated film programs are more popular than net- 
work programs. 

(c) A station which broadcasts network programs instead 
of syndicated films has thereby abrogated its programming re- 
sponsibility. 

It should be noted, preliminarily, that popularity is not the 
only yardstick for measuring the quality or public interest 
aspects of a program. In order to achieve a well-balanced pro- 
gram structure, stations should and do broadcast programs 
which are not expected to attain high audience ratings. 

However, even assuming that program popularity is the 
test of a station’s programming responsibility, network pro- 


grams are more popular than syndicated films. The Statement’s 


figures attempting to create a contrary impression are so care- 


fully selected as to be entirely misleading. One of the examples 
presented in the discussion of syndicate films is that, “In Los 
Angeles, with seven VHF stations, there were 128 network 
programs. Confidential File had an audience larger than 95 of 
these network programs” (Tr. 1599). If this statement be 
accepted, there were 33 network programs more popular than 
the most popular syndicated film. However, there are two 
Confidential File programs broadcast each week in Los 
Angeles, both on KTTV. One is a live program on Sunday 


6 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5495 
9:30 p.m. to 10:00 p.m. and the other is a film program on 
Friday 9:30 p.m. to 10:00 p.m. The Statement has used the 
live program among its syndicated film examples because the 
syndicated film Confidential File is, in fact, exceeded in popu- 
larity by 84 network programs. 

No purpose would be served by similarly commenting on 
the other examples cited in the Statement. Each points in- 
evitably to the same conclusion—that, as the following table 
shows, network programming as a whole is more popular than 


syndicated films:* 
New York Los Angeles 
Average of ten highest rated shows? 
Network 40.6 37.7 
Syndicated Film 12.9 16.5 
Network Advantage + 215% + 128% 
Highest rated show 
Network 57.0 55.6 
Syndicated Film 22.4 19.7 
Network Advantage + 154% + 182% 


The above table uses data from New York and Los Angeles 


where there are four independent stations which can provide 


“prime time” for syndicated films. The popularity of network 
programs as compared to non-network programs throughout 
the country is shown at page 15, footnote 1, Supplemental 
Memorandum. 

Clearly then, if program popularity is the test, a station 


licensee can hardly be considered remiss in choosing network 


1CBS wishes to make clear, however, that it is not seeking in this section 
of the memorandum, to minimize the important and valuable role of the film 
syndicators for a/J segments of the industry—for the CBS Television Network, 
and for stations both affiliated and unaffiliated. CBS herein is only addressing 
itself to the specific tests which the Statement itself has established. 

2Data are from American Research Bureau, February, 1956. 





5496 | MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
programs instead of syndicated film. And equally clearly, option 
time provisions do not protect inferior network programs against 


better programs produced by other program sources. 


Further to support its contention that option time results 
in an abdication by affiliates of their responsibilities to the 
community, the Statement stressed the history of the clearance 
of Disneyland. It states that although Disneyland is on film and 
can be played in each city at the most suitable time for a young 
audience, the network option time selected for the program 
(7:30-8:30 p.m. Eastern Standard Time and 8:00-9:00 p.m. 
Pacific Standard Time) means that children can enjoy Disney- 
land only if they stay up to a late hour. It states further that 
while Disneyland is carried on fifteen network affiliated stations 
in the Pacific Time Zone, nine of them carry it in the time 
period dictated by the network (Tr. 1594-1596). 


The Statement’s reliance on this history is misplaced. ABC 
does not have time options on many of the stations 
which broadcast the program at the time ordered. In the 
Pacific Time Zone, of the ten stations’ which broadcast the 


program at the “ordered” time, two are owned by ABC. Four 


of the eight other stations are primarily affiliated with either 
the NBC or CBS Television Networks, so that ABC does not 


have option time agreements with those four stations. Through- 


out the country, more than 36 per cent of the stations which 
broadcast Disneyland at the time it is ordered by ABC do not 


have option time agreements with ABC. 


1Program of February 8, 1956. The Statement’s reference to nine stations 
may have been based upon examination of a different day. 
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Thus, it plainly could not have been network time options 
which “forced” stations to accept Disneyland at the hour 
ordered by the network. As the Statement itself acknowledges, 
Disneyland is regarded as a program for “children of all ages” 
(Tr. 1594). The sponsors of Disneyland include an auto- 
mobile manufacturer and a meat packer. Obviously neither is 
interested primarily in reaching children with commercial mes- 
sages. CBS cannot be certain, of course, of the reasoning 
behind the stations’ decisions to carry the program as ordered, 
but it seems likely that popularity of the program among adults 
who may not be able to watch during the daytime, as well as 
the wishes of the program’s sponsors, had more to do with those 
decisions than did option time. 

Still another contention embodied in the Statement as part of 
its argument that option time is inconsistent with station 
responsibility is that network time options constitute blind 
selling’ since the station licensee rarely sees the program before 
it is broadcast and cannot judge whether the program is in the 
public interest (Tr. 1597). 

CBS Television Network affiliates receive advance descrip- 
tions of all network program series before the series begin, 
and, in some instances, the CBS Television Network has pro- 
vided closed circuit previews of new programs. After a net- 


work series begins, each ordered station receives a detailed 


description of the following week’s program several days 


before it is to be broadcast. That description and a station's 


1Network programs are not sold to affiliated stations at all. See Opinion of 
Counsel and Memorandum Concerning the Applicability of Antitrust Laws, 
p. 58. 
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confidence in the judgment of the network are usually adequate 


for the station to make an informed decision as to the suita- 
bility of the individual program. When an affiliate is not 
satisfied with the regular description, either before or after a 
series begins, it can and does ask for a more detailed description 
of the forthcoming program or series, and the network, of 
course, does its best to satisfy those requests. And at any time, 
whether before or after the network series begins, an affiliate 
can reject a network program which is “unsatisfactory or un- 
suitable” for the station’s purposes. Supplemental Memoran- 
dum, p. 105. 


The information which stations receive about non-network 
distributed programs is not substantially different. Even when 
a station views a pilot of a syndicated film series, it does not 
preview every film in the series before it contracts to pur- 


chase and broadcast the entire series. 


And in fact, an affiliate, as a practical matter, has more 
leeway to reject a network series after it has begun than it has to 
reject a non-network series once the station has contracted for 
the latter. If the affiliate exercises its broad right to reject— 
noted above—it will, of course, lose the advertising revenue for 
the programs which it has decided not to broadcast. But it is 
not penalized financially for the exercise of its right to reject. 


In contrast, when a station orders a syndicated film series, 
it usually must pay for all programs in the series whether or 
not they are broadcast. Thus, if a station decides to cancel a 
syndicated film series because it believes the programs to be 


contrary to the public interest, or otherwise unsuitable or un- 
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satisfactory, it must bear a heavy financial burden. It may be 
assumed that these consequences will not make any easier a 


decision to cancel. 


On balance, it is clear that an affiliated station is in at least 
as good a position and is as apt to exercise its judgment on net- 
work programs as is any station with respect to syndicated film 
programs. 

Finally, the Statement relies heavily on allegations of fact 
purporting to establish KTTV’s programming superiority (Tr. 
1572-1575). The purpose of the recital, apparently, is to lend 
weight to the contention that a network affiliate, allegedly 


burdened by option time, cannot operate to serve the public 


or the interests of the local viewers while an unaffiliated sta- 


tion, with no such “burden”, can and does do so. 


Even if the argumentative premises be accepted, the facts 
compel rejection of these contentions. CBS has compared the 
programs broadcast by KTTV and KNXT, the CBS-owned 
television station in Los Angeles. That comparison establishes 
that by any of the normal and available criteria, even as to an 
affiliate such as KNXT, where the maximum amount of clear- 
ance of network programs is to be expected, the programming 
of an affiliated station compares favorably to that of a non- 
afhliated station. There follows a summary of the source of 
programs broadcast by KTTV and KNXT during the week 
ending April 7, 1956: 
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KNXT 
Network 74 hrs. 15 min. 
Film, including features and re- 
run syndicated film with off- 
camera announcer 9 hrs. 45 min. 
Film, as above, with on-camera 
announcer 16 hrs. 40 min. 
First run syndicated film 1 hour 
Local live 26 hrs. 15 min. 


A qualitative breakdown of the local live programming of 
each station shows that KNXT broadcast 7 hours and 20 
minutes of news while KTTV broadcast 2 hours and 30 
minutes. KNXT also broadcast 3 hours and 30 minutes of 
local live agricultural, religious and educational programs, 
while KTTV broadcast 65 minutes of religious and no educa- 
tional or agricultural programs. 

The Statement claims that (1) KTTV is first in daytime 
audience among all seven stations in Los Angeles; (2) its 
average audience for all broadcast hours “substantially” exceeds 
that of the ABC television station; and (3) it is “closely com- 
petitive” with the CBS and NBC television stations during 
prime evening hours (Tr. 1572-1573). 

First, KNXT and KTTV had identical average ratings in 
the daytime,—3.3.* Second, KTTV’s average audience for 
all broadcast hours did not “substantially” exceed that of the 
ABC television station: The average rating for KTTV was 
4.4 and that of the ABC television station was 4.2. Third, 
KTTV was not “closely competitive” with the CBS and NBC 


television stations during “prime” evening hours: From 7:30 


*All rati Ta aca atie time the American Research Bureau 
Report for February 1956. 
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p.m. to 10:30 p.m. (the hours specified as “prime” in the 
Statement) the average rating for KNXT (CBS) was 17.0 and 
KRCA (NBC) was 16.1—both more than twice as large as 
KTTV, which was 7.9. 

Relative audience acceptance of the program schedules of 
the two stations is reflected in the American Research Bureau 
Los Angeles Report for February 1956 which shows that 
KNXT attracted 26.3 per cent of the average audience through- 
out the week, while KTTV attracted 18.8 per cent. 

Public recognition of the excellent overall programming of 
KNXT is evidenced by the fact that the station has received 
75 awards in the past three years from educational, civic and 
industry organizations. Many of them are detailed in Appen- 
dix D of the Supplemental Memorandum. They include the 
Academy of Television Arts and Sciences special station 
achievement award in 1954 and 1955, a record without prece- 
dent, and the Peabody Award of “outstanding programming 


in the public’s interest,” with a notation that the multiple 


honors accorded KNXT at this time were “unprecedented in 
the [Peabody] Committee’s history”. 

In addition, KNXT recently won the two top television 
awards voted by the California Associated Press Television- 
Radio Association. KNXT won the “Sweepstakes Award for 
General Excellence of Locally Originated News Broadcasts.” 
KNXT’s The Big News received the “First Award” for being 
the best local, regularly scheduled news program." 


1In connection with the Statement’s claim of the superiority of KTTV’s news 
programming (Tr. 1573), the following editorial comments concerning one 
of KTTV’s news analysts is relevant: 
“{The KTTV news analyst} has indulged in the spread of ugly 
rumor, innuendo and gossip. 
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KNXT has demonstrated that, while broadcasting practi- 
cally a complete network schedule, it can serve the public well, 
and that there is no basis of fact for the allegation in the 
Statement that network affiliates “have been required to sur- 
render their responsibility” (Tr. 1590) because of option time. 

The present owners of KTTV, in any event, have not always 


believed that a network affiliation agreement containing option 


time provisions precludes a station from assuming its responsibil- 


ities as a licensee. Before the station went on the air, they 
sold a 49% interest in the station to CBS. At the time of 
that sale, they made the following representation to the FCC 


in support of their application for transfer: 


“In the interest of more effective handling of the 
television station operation, it has long been the inten- 
tion of assignor ultimately to establish a separate 
company for the operation of the station rather than 
to operate it as a department of the newspaper. The 
current assignment request is being made for the dual 
purpose of accomplishing that desirable result and of 
making possible the cooperation of the Columbia 
Broadcasting System on a minority-interest basis, thus 


“His comments have exceeded the dictates both of journalistic respon- 
sibility and of good taste. 

“Such conduct, whether occurring in a newspaper, on the radio or 
the television should be repudiated by all who regard the profession of 
news reporting as a trust, . . . Those who resort to rumormongering and 
the circulation of irresponsible gossip cast a reflection on the entire 
process of gathering, reporting and interpreting the news. They arouse 
unjustified public suspicions, create false alarms and attract the co- 
operation and ready collaboration of crackpots, fanatics and character 
assassins. . . .” 

The foregoing evaluation appeared on May 5, 1956, as an editorial in the 
Los Angeles Times, published by the Times-Mirror Co., which in turn owns 
KTTV, Inc. 
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securing the benefit of their background and experi- 
ence in television station programming and operatiou 
as well as the advantages to be gained from network 
television operation. It is felt that this action will 
result in a distinct improvement in the service to be 
rendered the community by Station KTTV.” (Italics 

- added). 

Option time was in existence when that representation 
was made. The CBS Television affiliation agreement with 
KTTV included the usual option time provisions. When seek- 
ing to gain the advantages of an affiliation with option time, 
they were not of the view that they would thereby abrogate or 
fail to fulfill their responsibilities to the community. In fact, 
they sought the affiliation to improve their service to the com- 


munity. 


B. Alleged Effects on Syndicated Film Distributors 

The Statement argues that network practices are harmful 
to syndicated film distributors in their relations with networks 
and in their relations with stations. This memorandum will con- 
sider in turn the several subsidiary contentions on which the 


Statement’s conclusion is based. 


1. The Fallacy of the Contention that Network Prac- 
tices Are Harmful to Syndicated Film Distributors 
in Their Relations with the Networks. 

The Statement contends (Tr. 1627-1628, 1635) that net- 
works “tie-in” the sale of network-produced programs with the 


sale of desirable network time periods. This activity is alleg- 


edly motivated by the profits networks make on the produc- 
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tion of programs (Tr. 1629, 1635). In addition, the charge 
is made (Tr. 1606, 1608) that the networks attempt to take 
over control of the independently-produced film properties 
which are offered for broadcast over the networks. 

As is stated in the Supplemental Memorandum (pp. 88-95), 
the CBS Television Network does not discriminate in favor of 
programs which it produces as against programs produced by 
independent sources in clearing time for advertisers. On the 
contrary, the CBS Television Network believes that independ- 
ent program producers are a vital source of supply to it of 
excellent programs. Its policy, accordingly, is simply to place 
in its network schedule the best program—regardless of source 
—at the best time. 

The fact is that a majority of the programs broadcast over 
the CBS Television Network are not produced by it, and the 
trend in this direction has increased over the last few years— 


both for all network broadcasting time and, particularly, in 
Class A time, the very period during which the tie-in is alleged 
to obtain. 

As is also stated in the Supplemental Memorandum (p. 93), 
the CBS Television Network not only does not profit on its 


program production operation; it suffers substantial losses. 
It produces (or arranges for the production of) programs to 
fulfill its responsibility to the public by making certain that 
good programs are always available for the network schedule. 

The charge that the networks try “to take over control [of] 
the film properties which come to them from independent pro- 
ducers” is irresponsible, unsubstantiated and false. When ques- 
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tioned concerning the basis for this charge, the author of the 
Statement conceded that of his own knowledge he knew of no 
specific instance where the networks had engaged in such a 


practice, but that the charge was predicated on the “usual lunch- 


date complaints.” 

The fact is that the CBS Television Network acquires a 
financial interest in an independently produced (or more often, 
a not yet produced but conceived) program only when the out- 
sider submits an idea or a pilot and, to bring the program to 
completion, the CBS Television Network incurs financial ob- 
ligations in respect to the program’s development and produc- 
tion. 

In no case has CBS or the CBS Television Network ever 
imposed as a condition of acceptance of a program, or of making 
time available for it, a requirement that it be granted a financial 


interest. 


2. The Fallacy of the Contention that Network Prac- 
tices Are Harmful to Syndicated Film Distributors 
in Their Relations with Stations. 

The assertions underlying this contention are that (a) net- 
work option time results in so-called “prime time” being vir- 
tually completely occupied by network programs (Tr. 1590- 
1592), (b) Class B and Class C time is not sufficient for 
independent films (Tr. 1604, 1606), and (c) as a result, the 
Statement alleges, stations are prevented from buying the 
product of syndicated film distributors (Tr. 1604). 

(a) The “evidence” offered by the Statement in support 


of the allegation that network programs completely pre-empt 


17 





5506 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
“prime time” is primarily the “96 per cent” argument (Tr. 
1590-1592). Whatever relevance that argument may have to 
other contentions offered by the Statement, it has none in respect 
of the assertion that stations cannot buy non-network programs. 
For, as noted above, even the 96 per cent relates only to 80 
selected stations in 40 selected markets: It thus ignores more 
than 80 per cent of the nation’s television markets, and even in 
the 40 markets, it ignores more than one-third of the stations.’ 

A more accurate representation of the ability of syndicated 
programs to clear Class A time in substantial numbers of mar- 
kets was given by Mr. Oliver Treyz, President of the Television 
Bureau of Advertising, in a recent speech which is quoted in 
part in the Supplemental Memorandum (pp. 120-121). 

In his speech, Mr. Treyz listed a large number (but by no 
means all) of the syndicated film programs which have cleared 
Class A time in a substantial number of markets. To the 
examples given by Mr. Treyz can be added the case of The 
Rosemary Clooney Show, a syndicated film program which re- 
cently started on 54 stations, including KTTV. On 80 per cent 
of these stations, the program is being carried between 7:30 


and 10:30 p.m. In the other 20 per cent of the cases, the pro- 


gram is being broadcast either ' etween 6:00 and 7:00 p.m. or 
between 10:30 and 11 p.m. 


(b) The contention that Class B and Class C time is in- 
adequate for exposure of syndicated films is equally unwar- 
ranted. While it is true that programs broadcast during Class B 

1According to information available, at the time of the Statement all sta- 


tions in the 40 markets broadcast more than 2000 half-hours of syndicated film 
programs a week. 
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and Class C time do not draw audiences so large as those 
broadcast during Class A time, time other than 7:30 to 10:30 
p.m. may not be written off as useless or unprofitable. There 
follows a breakdown indicating the average number of homes 
using television during the other hours of the day, expressed 
in local station time.’ 
Number of Homes Tuned to 
Television (in 1,000’s) 
8-10 a.m. 4,706 
10 a.m.-1 p.m. 6,836 
1-2 p.m. 5,393 
2-5 p.m. 8,210 
5-7:30 p.m. 16,041 
7:30-10:30 p.m. 23,015 
10:30-11 p.m. 14,049 
11 p.m.-1 a.m. 4,019 
Average: 10,820 
Average excluding 
7:30-10:30 p.m.: 8,222 


There are, then, very large audiences available throughout 
the day. The average number of homes using television 
(8,222,000) in hours other than the “prime evening hours” 


is greater than the number of homes using television in the 


hour of greatest television use as recently as June, 1951, when 


the CBS Television Network had been operating for more 
than two years. And it is to be noted that 63 per cent of total 


set use occurs during hours other than 7:30 to 10:30 p.m. 


1These figures were obtained from the American Research Bureau report 
for February, 1956, applied to CBS estimates of television homes (34,350,000). 
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That time periods other than Class A evening hours will 
support high quality programs is evident from an analysis of 
the programs which the CBS Television Network produces. 
Of the 3614 hours of programs which were produced by the 
network alone, or by the network in association with in- 
dependent producers, during the week ending May 19, 1956, 
more than 75 per cent were originated during hours other than 
the three evening hours specified by KTTV. Clearly, therefore, 
as the experience of the CBS Television Network itself estab- 
lishes hours outside 7:30 to 10:30 p.m. provide sufficient in- 
centive for program production. It is also to be noted that more 
than 50 per cent of the time revenues the CBS Television Net- 


work derives from the sale of time on basic-required stations 


is from time sold outside 7:30 to 10:30 p.m. 


(c) The contention that stations are prevented from buying 
the product of syndicated film distributors cannot be reconciled 
with the following table, which shows a partial list of current 
syndicated films and the approximate number of cities in which 
each program is broadcast: 


Program 


Eddie Cantor 

Badge 714 

Dr. Hudson's Secret Journal 
I Led Three Lives 

Buffalo Bill, Jr. 

The Man Called X 

W aterfront 

Liberace 


20 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5509 


Approximate 
ere 
in which Program 

is broadcast 


Program 


Soldiers of Fortune 98 
Amos ’N’ Andy 73 
Mr. District Attorney 56 
The Great Gildersleeve 37 
Long John Silver 61 
Man Behind the Badge 35 
Highway Patrol 165 
Range Riders 56 
Sheena, Queen of the Jungle More than 50 
Death Valley Days 80 
Annie Oakley 165 
Passport to Danger More than 50 
The Whistler 54 
Science Fiction Theatre 126 
Douglas Fairbanks More than 50 
San Francisco Beat 

Racket Squad 

Sky King 

Count of Monte Cristo 

Suste 

Studio 57 

Turning Point 

The Mobile Theatre 

Patti Page 


Still other facts—as distinguished from speculation and as- 
sumption—further compel the rejection of the contention that 
option time or other network practices are responsible for any 
alleged shortage of outlets for syndicated film programs. For 
the fact is that it is network affiliated stations with option time 
which make greater use of first-run syndicated film series than 
do unaffiliated stations (where, of course, no option time ob- 
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tains). Thus, in the following table, CBS has selected rep- 
resentative CBS Television Affiliates covering a geographical 
cross section of large, medium and small markets with varying 
numbers of stations, and compared the number of first-run 
syndicated film programs broadcast on those stations with the 
number broadcast on unaffiliated stations in New York and 


Los Angeles. 


Number of Number of 
first-run syndi- first-run syndi- 
cated film series Non- cated film series 

CBS Television Network Affiliated broadcast 
Affiliated Station h k Station each week 


KSBW-TV, Salinas, Calif. Los Angeles 
WCAU-TV, Philadelphia KHJ 2 
KFXT-TV, Grand Junction, Colo. KCOP 1 
KLZ-TV, Denver KTLA 1 
WMBR-TV, Jacksonville, Fla. KTTV 13 
WBTYV, Charlotte, N. C. New York 
WCIA, Champaign, Ill. WABD 138 
KSL-TV, Salt Lake City WOR-TV 1 
KDUB, Lubbock, Texas WPIX 194 
WCCO.-TV, Minneapolis WATV 0 
WBTW, Florence, S. C. 
W-TWO, Bangor, Maine 
KOIN-TYV, Portland, Ore. 
KGUL-TV, Houston-Galveston 
WMAR-TYV, Baltimore 
WTOP-TV, Washington, D. C. 

Average: 12.3 Average: 6.3 


Whatever hypotheses the Statement may have as to why net- 
work practices should adversely affect syndicated film dis- 


tributors, it is apparent, as has been documented in the 


Supplemental Memorandum (pp. 113-118) that there is 


1One series broadcast twice a week, and one series broadcast three times 
a week. 

2One series broadcast five times a week. 

8Two series broadcast twice a week. 


4One series broadcast five times a week, and one series broadcast twice 
aw 
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ample supply of syndicated film available and that syndicated 
film distributors are, and will continue to, prosper greatly from 
their sales to networks and to stations alike. 

In summary, the evidence is that syndicated film distributors 
have a large market for their product on the networks, that they 
have access to a substantial amount of Class A time on stations, 
and that Class B and Class C time is valuable and accessible 


to them. 


C. Alleged Effects on Non-Affiliated Stations. 


The Statement asserts that network practices (1) will result 
in a serious curtailment of the sources of programs available to 
non-affiliated stations and (2) has resulted in a loss of income to 
those stations. Neither assertion can be reconciled with the 


facts. 


1. The Fallacy of the Contention that the Program 
Sources Available to Non-Affiliated Stations Will 
Dry Up as a Result of Network Practices. 

The Statement contends that one of the sources of program- 
ming (syndicated film) of the non-affiliated station will be cut 
off or sharply restricted as a result of the network practices com- 
plained of (Tr. 1575). The Statement is here attempting to 
project into the future. As has been indicated earlier in this 
memorandum (pp. 20-23) and more fully detailed in the Sup- 
plemental Memorandum (pp. 113-118) there is no likelihood 
of a drying up of the production of syndicated films. All the 
available evidence of the past points to an increase in this 


product in the future. The pessimistic speculations of the State- 


ment have no sound basis. 
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2. The Fallacy of the Contention that the Non-Affil- 
tated Stations Suffer Economic Loss as a Result of 
Network Practices. 


Such loss, it is claimed, occurs in two ways: first, the basic- 
required practice of the networks prevents the network adver- 
tiser from placing his program on non-affiliated stations in the 
basic-required markets (Tr. 1616-1617), and second, the net- 
works are charged with exerting improper pressure on adver- 
tisers to transfer to network affiliates network programs pre- 
viously placed on non-affiliated stations (Tr. 1617-1619). 

The allegation that the basic-required practice is an illegal 
agreement among stations is completely unwarranted by the 
facts." The basic-required practice is based on sound eco- 
nomic reasons arising out of the nature of the television net- 
work business itself and the product which it offers—i.e., 
nationwide citculation. The practice does nothing more than 
define the national medium the network offers for sale. Similar 


practices are followed by other national advertising media. 


The question is whether the basic-required policy prevents— 
as the Statement suggests it does by the use of the word “boy- 
cott” (Tr. 1617)—the network advertiser from advertising 
on non-affiliated television stations in basic-required markets. 
KTTV’s own list of advertisers readily establishes that the basic- 


required practice has no such effect. The following products 


which were advertised on network stations in Los Angeles, were 


1See Supplemental Memorandum (pp. 127-130). 
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also advertised on KTTV during the period March 3 to March 
9, 1956: 

Toni Home Permanent Nestle Products 

Kent Cigarettes Miles Laboratories Products 

Carter Products Pabst Beer 

Viceroy Cigarettes Bristol Myers Products 

White Rain Shampoo Crest Toothpaste 

Ivory Soap Wildroot Shampoo 

Spic & Span L & M Cigarettes 

Dash Armour Products 

Coca-Cola Revlon Products 

Winston Cigarettes Arrid Deodorant 

It is true that KTTV has not been able to broadcast certain 
network programs. But that is wholly irrelevant to the basic- 
required practice. When an advertiser chooses to use the net- 
work as his advertising medium, he elects to have his program 
broadcast over the network’s affiliates—the network is an ag- 
gregate of its affiliates, not an ad hoc collection of stations un- 
related to it except at the whim of advertisers. Here, KTTV 
is not complaining about the basic-required practice, but 
rather, either that it is not a network affiliate, or that there is 
such a thing as a network at all. 

The network practice is not different from that of other na- 
tional advertising media. LIFE magazine does not give an 
advertiser a rebate because the advertiser would prefer to have 
his advertisement in another publication in Chicago or in any 


other market. Similarly, each of the so-called Sunday supple- 


ments defines the medium being sold by listing the newspapers 


in which the advertiser must place his advertising. The ad- 


25 
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vertiser may not arbitrarily place his advertising in another 
newspaper in one or more markets in lieu of a newspaper asso- 


ciated with the Sunday supplement. 


The further assertion that networks use improper pressure 


to induce the transfer of programs from non-affiliates to af- 


filiates is based on a single alleged occurrence, described as 


follows: 


“KTTV was able to secure an order from an ad- 
vertiser for Captain Midnight which was broadcast 
over CBS network facilities in 40 other cities. The ad- 
vertisers’s agency said that continued pressure was 
placed upon it by CBS to move the show to the net- 
work station in Los Angeles. Finally, on the telephone, 
the agency informed KTTV that unless the agency 
move Captain Midnight to the network station, the 
network would not make time available for Tales of 
the Texas Rangers, to be placed on behalf of a dif- 
ferent advertiser by the same agency. Shortly thereafter, 
the agency did not renew Captain Midnight on KTTV, 
and transferred the program to the CBS station in Los 
Angeles. At the same time the network cleared time 
for Tales of the Texas Rangers.” (Tr. 1617-1619). 


Here again, the Statement’s allegations are irresponsible 
and entirely erroneous. The facts are that when the advertiser 
first purchased Captain Midnight on the network, KNXT, the 
CBS-owned television station in Los Angeles (and, it may be 


noted, on the basic-required list) refused to clear the time 


ordered by the advertiser since that time period was occupied 


by the educational programs Shakespeare on TV and Child 


26 
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Psychology on TV. Thus, in accordance with CBS Television 
Network policy, the program was made available for place- 
ment on another station in the market. KTTV was selected 
by the advertiser. Thereafter, KNXT and the network con- 
tinued to negotiate with the advertiser, and when a mutually 
satisfactory substitute time period was found, Captain Mid- 
night moved from KTTV to KNXT. 

The Captain Midnight negotiations were wholly unrelated 
to the Tales of the Texas Rangers negotiations. One program 
or one set of circumstances had no bearing on the other. 
George A. Bolas, Director, Media Activities, Tatham-Laird, 
Inc., the advertising agency which handled the Captain Mid- 
night and Tales of the Texas Rangers programs, stated in a 
letter to CBS: “We were never threatened or informed in 
any way by CBS that we were jeopardizing the possible time 
period clearance of Tales of the Texas Rangers unless we 
moved Captain Midnight to the CBS network station in Los 
Angeles. We can also state that we did not inform Mr. Moore 
that such was the case.” That letter is Appendix A, attached 
hereto. 


It is clear that the charge that the program was lost by 


KTTV because of improper pressure on the advertiser by the 
CBS Television Network thus collapses. And with it falls the 


Statement’s “proof” that networks utilize improper pressure 


to induce the transfer of programs. 
D. Alleged Effects on Advertisers. 

After referring to the March 5, 1956 issue of Advertising 
Age listing advertisers allegedly dissatisfied with their treatment 


by the networks, the Statement charges that it is the basic- 
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required practice and option time which are at the root of the 


advertisers’ problem (Tr. 1611-1612). The article makes no 
reference to the basic-required practice or to network option 
time and there is no justification for the Statement’s implica- 
tion that it is those practices which are the source of the al- 
leged dissatisfaction. 

CBS has no way of knowing what was in the minds of the 
advertisers referred to in the article. It does know that it has 
never had complaints from any of them with respect to net- 
work option time or the basic-required practice. And it knows 
that at least one of the advertisers, identified in Advertising 
Age—Longines-W ittnauer—could not have complained about 
either of these practices. Its program was not broadcast during 
network option time, and it was broadcast on far fewer stations 
than were then included in the basic-required list. 

But the Statement has supplied the complaints for the adver- 
tisers. It alleges that network practices make the non-network 
advertiser a second-class citizen, prevent medium-sized and small 
advertisers from using television, and result in the networks’ 
having undue control over the advertiser's choice of programs 
and station outlets. 


1. The Fallacy of the Contention That the Non-Net- 
work Advertiser Is a Second-Class Citizen. 


Many companies are non-network advertisers by choice. 
The failure of even large advertisers to use network television 
often stems from their own business judgment that other media 
serve their purposes better. It is doubtful whether the label 
“second-class citizen” can be applied to Hunt Foods, Inc., the 
Great Atlantic and Pacific Tea Company, Stanley Warner Cor- 
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poration, Doubleday & Co., Inc., Borg-Warner Corp., or New 
York Life Insurance Co., none of which used network television 
in 1955 although each was included in the 100 largest national 
advertisers for 1955. Of the 100 largest national advertisers, ap- 
proximately 50 per cent devoted less than half of their national 
advertising budgets to network television. 


There are many other companies, large enough to be able 
to afford network television, which have decided that spot 
television can be more valuable than network television in 
advertising their products. The Philip Morris Company decided 
to forego sponsorship of what was the highest rated program 
in television, 1 Love Lucy, to devote its advertising budget to 
other media, including national spot television. Other com- 
panies which chose to use spot television rather than network 
television in the last quarter of 1955 were: Bulova Watch Com- 
pany; Motorola, Inc.; Esso Standard Oil Company; Shell Oil 
Company; Benrus Watch Company; Socony-Mobil Oil Com- 
pany; Sunshine Biscuit Company; and Salada Tea Company. 

Despite these facts, however, the Statement seems to be par- 
ticularly concerned with the advertisers who prefer non-network 


television to network television. It attributes second-class citi- 


zenship to these advertisers because, it alleges, their commercial 


messages cannot be broadcast during the more desirable times 
of the day. 

This allegation rests, as so many of the Statement’s conten- 
tions do, on the premise that network option practices pre-empt 


all desirable television time for network advertisers. That this 
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contention is unjustified has been shown before (pp. 17-20) 
and in the Supplemental Memorandum (pp. 118-123). 

Another clear indication of the ability of national spot 
television advertisers to clear time during prime evening hours 
is the report of the Television Bureau of Advertising for the 
first quarter of 1956. That report, broken down to show the 
percentage of national spot expenditures during various periods 
of the day, is as follows: 


TIME OF Day 


Percentage of 
Total Expenditures 


TYPE OF EXPENDITURE 


Announcements (including Station-Break 
nouncements ) : 


In summary, the facts show that non-network television ad- 


vertisers have access to television and make wide use of it dur- 
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ing all hours of the day. Their choice of spot television rather 


than network television is unrelated to network time options or 
the basic-required practice. 


The Fallacy of the Contention That the Basic- 
Required Practice Has the Effect of Preventing 
Medium-Sized and Small Advertisers from Using 


Television. 


According to the Statement, medium-sized and small adver- 
tisers cannot use television because they cannot afford the vast 
expenditures involved in the basic-required line-ups of networks. 
It asserts also that advertisers whose sales and distribution pat- 
terns do not cover the specific markets which must be purchased 
suffer the same fate (Tr. 1613-1614). 

The basic-required practice has not precluded advertisers 
from using network television. More than 200 different adver- 
tisers sponsored programs on one or more of the three net- 
works during 1955. During the three evening network option 
hours, 53 different advertisers sponsored programs on the CBS 
Television Network in 1955. CBS does not know the assets 
and gross sales of its customers; however, more than 12 per cent 


of all CBS Television Network advertisers spent less than 


$100,000 for time and programs on the network during 1955. 


Two advertisers spent less than $5,000 for time and programs 
during 1955." 
While local and regional advertisers do not generally seek 


national nework coverage (see pp. 32-33, below), networks 


1Television Magazine Data Book, 1956. 





5520 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
do make some provision for them. For instance, KTTV broad- 
casts The Life of Riley, an NBC Television Network program, 
because the network sponsor of that program does not have 
distribution in the Los Angeles area, among others, and, there- 


fore, is not required to buy the Los Angeles affiliate. 


The CBS Television Network also accommodates local and 
regional advertisers. A group of local advertisers supplying 
the same or similar products or services can band together and 
broadcast a network program. This was done until re- 
cently by a group of electric companies which sponsored You 
Are There on the CBS Television Network. Each electric com- 
pany inserted a local announcement in its service area. Person 
to Person is sponsored in the eastern part of the country by the 
American Oil Company and in the western part of the country 
by the Hamm Brewing Company. For advertisers who wish to 
advertise different products in different parts of the country it 
is possible to use sectional or local cut-in announcements on 
the network. During the network program United States Steel 
Hour, local commercial announcements are occasionally cut in 
in 16 different states. Procter & Gamble regularly uses local 
announcements in numerous states during its CBS Television 
Network programs. Regional announcements are employed by 
General Foods in its programs Our Miss Brooks, I Love Lucy, 


December Bride, and Mama. 


In the main, small and medium sized advertisers are not in- 


terested in network television just as they are not interested in 


advertising in LIFE or The Saturday Evening Post. They either 


have no national distribution or the investment involved is too 
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large. But, as is shown on pp. 118-123 of the Supplemental 
Memorandum, these advertisers are not being precluded from 
using television. On the contrary, national spot and local tele- 
vision advertising expenditures (for time and programs) have 
increased over the years at a rate much greater than network 
television expenditures. In fact, national spot time expenditures 
alone were almost equal to network time expenditures during 
the last quarter of 1955 and the first quarter of 1956, according 
to reports to the Television Bureau of Advertising. During the 
last quarter of 1955 over 3,000 different advertisers used spot 
television. As KTTV itself states (Tr. 1574), one-half of its 


revenue comes from national advertising. And, as demon- 


strated above (pp. 17-23), there are ample desirable time 


periods available for the non-network advertiser. 
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APPENDIX A 


TATHAM-LAIRD INC. 
64 EAST JACKSON BOULEVARD 
CHIcAGO 4, ILL. - HARRISON 7-3700 


June 1, 1956 


Mr. Craig Lawrence 

Columbia Broadcasting System, Inc. 
485 Madison Avenue 

New York, New York 


Dear Mr. Lawrence: 

This letter will answer your telephoned request of last week asking 

for a letter from me covering the accuracy of the following sentence 

which is an excerpt from page 40 of the “Statement of Richard A. 

Moore” before the Committee on Interstate and Foreign Commerce 

of the United States Senate March 26, 1956: 
“Finally, on the telephone, the agency informed KTTV that 
the network had now told the agency that unless they moved 
Captain Midnight to the network station in Los Angeles, the 
network would not make available a time period then under 
discussion for another program, Tales of the Texas Rangers, 
to be placed on behalf of a different advertiser by the same 
advertising agency.” 


After checking and re-checking other members of the agency who 
might possibly have had contact with CBS or KTTV on the subject 
of Captain Midnight or Tales of the Texas Rangers, we believe the 
following statement is proper and accurate: 


“We were never threatened or informed in any way by CBS that we 
were jeopardizing the possible time period clearance of Tales of the 
Texas Rangers unless we moved Captain Midnight to the CBS network 
station in Los Angeles. We can also state that we did not inform Mr. 
Moore that such was the case.” 
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We do recall a telephone conversation of approximately one year ago 
wherein I as a courtesy called Dick Moore to inform him that the 
possibility of continuing our Captain Midnight schedule on KTTV 
was nearing an end. 

During that conversation, I pointed out that because there would be 
a lapse of months between the termination of the year contract (August 
1955) and the start of the second year contract (October 1955), 
there would be no opportunity to renew Captain Midnight but would 
instead require a new contract subject to the terms and conditions in 
force at the time of our signing such a mew agreement. It was obvious 
to me that any new contract would automatically include a require- 
ment for our client to order all basic CBS stations including Los 
Angeles. We would have to await the time period offer of KNXT, the 
CBS Los Angeles station before we could possibly have another oppor- 
tunity, or need, to insist on our right to place Captain Midnight on 
another station. When KNXT offered our agency Captain Midnight 
“clock hour” time, we were automatically obliged to accept that period 
since it was the period stated as being acceptable in our network order. 
It seemed only natural for Dick Moore to register keen disappointment 
at this news and he questioned as to whether a continuation of our 


agency’s firm attitude on the Captain Midnight clearance might not 
be in order. I advised that we could only honor the terms and condi- 


tions of any mew contract which we might enter into with CBS, and 
that only if KNXT again failed to clear our “clock hour”, or an 
acceptable delayed broadcast time period would we be able to re-instate 
Captain Midnight on KTTV. It was our opinion at that time that 
KNXT would not once again offer an unacceptable time period. Our 
opinion proved to be right some weeks later when we started to receive 
clearances from each of the stations ordered. 


During the course of that same telephone conversation with Dick 
Moore, I also pointed out that we had no desire to create an unfavor- 
able climate for our negotiations on Tales of the Texas Rangers by 
iusisting on a continued departure from the published, and agreed 
upon, network clearance policies of CBS. It was pointed out that where 
CBS delivered a less than acceptable time period, we would take such 
action as the situation required, as in the case of using KTTV for 
the previous year. On the other hand, when CBS delivered a satis- 


{1} 
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factory period, we felt no need nor any inclination to insist on any 
station change. 

It is possible that Dick Moore misinterpreted my meaning and felt 
that I was using this indirect means of advising him of some connec- 
tion between Captain Midnight and Tales of the Texas Rangers. If 
this was the case then I can only wish that I had been more lucid and 
specific. 

Again, Mr. Lawrence, I can only re-iterate that we never received any 
implication that there was the slightest connection between these two 
programs from anyone at CBS and we were unaware that any such 
impression had been created anywhere until my attention was called 
to Dick Moore’s testimony. 

We know many of your CBS associates and feel only high regard for 
them. We also know, respect and admire Dick Moore. It is difficult 
to understand how the misimpression occurred. We have carefully 
reviewed the events and conversations and hasten to assure you and 
all concerned that there is little doubt in our minds that we have 
herein reported the conversation with maximum care and accuracy. 


Very truly yours, 


GEORGE A. BOLAS 
George A. Bolas, 
Director, Media Activities 
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SUPPLEMENT TO STATEMENT OF RICHARD A. MoorRE, PRESIDENT, KTTV, INc., BEFORE 
SENATE COMMITTEE ON INTERSTATE COMMERCE, MARCH 26, 1956 


Lloyd N. Cutler, Marshall Hornblower 


Donald F. Turner, Cambridge, Mass.; Cox, Langford, Stoddard & Cutler, 1625 
I Street NW., Washington, D. C., of counsel 


THE NEED FOR AMENDING THE FCC’S CHAIN BROADCASTING REGULA- 
TIONS TO PREVENT VIOLATIONS OF ANTITRUST LAW IN THE TELE- 
VISION INDUSTRY 

INTRODUCTION 


SUMMARY OF THE PROBLEM 


1. Television broadcasting is carried on under subpart E of the Federal Com- 
munications Commission’s rules governing radio broadcast services (47 C. F. R., 
ch. 1, pt. 3). These rules include sections known as the chain broadcasting regula- 
tions, which state that a station license or renewal will be denied if certain 
arrangements exist between the station and a network with which it is affiliated, 
but will not be denied because certain other arrangements exist between the 
station and the network. 

2. The chain broadcasting regulations applicable to television (sec. 3.658) are 
the same as the chain broadcasting regulations applicable to AM radio broad- 
casting (secs. 3.101-3.108). These regulations for AM radio were issued by the 
FCC in 1941, long before television reached full development, and have been 
amended since then only in minor respects. 

3. Radio stations in any area are plentiful, while TV stations in any area are 
scarce. Whereas a great many radio stations with substantial audiences through- 
out the country are not affiliated with networks, most of the TV stations with sub- 
stantial audiences are affiliated with 1 or more of the 3 national television net- 
works. 

4. There is increasing evidence that under the mantle of the chain broadcast- 
ing regulations, the 3 national network companies have worked out contractual 
arrangements and understandings with separately owned affiliated stations under 
which the network companies select and distribute most of the TV programs 
broadcast by most of the separately owned TV stations during the prime viewing 
hours of the day and night. 

5. This domination has had damaging and destructive effects on other segments 
of the industry, particularly on— 

(a) The independent producers of television programs, who can effectively 
achieve national or regional distribution of their programs only by dealing with 
the network companies, which produce programs of their own and usually give 
their own programs preference in the competition for advertising sponsorship ; 

(b) The advertisers, who can generally purchase prime station time on a na- 
tional or regional basis only by dealing with a network company and therefore 
must buy the programs selected by the network company, at the times selected 
by the network company, over the stations selected by the network company, and 
consequently, even though they may prefer a different program at a different 
time over a different list of stations, have no way to make their economic choice 
effective; and 

(c) The independent stations not affiliated with any network, who, because 
the independent producers must distribute their programs through the networks 
to obtain national distribution, are restrained from buying the desirable pro- 
grams and therefore restrained from selling program time to national and 
regional advertisers. 

6. In short, the independent program producer must dispose of his output 
primarily through the very network companies that are competing with him in 
program production, the advertiser must buy TV advertising time primarily 
from the network companies, and the independent station, the independent pro- 
gram producer and the advertiser are deprived of any effective means of arrang- 
ing national or regional distribution by dealing with each other. 

7. As a further result, the public is steadily and increasingly being denied 
access during the prime viewing hours to any but network-distributed programs, 
selected by the heads of the three network companies in New York. 


77632 O—57—pt. 2, v. 3——_55 
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QUESTIONS PRESENTED 


1. Does the network dominance described above result from practices and 
agreements that are in restraint of trade and violate the Federal antitrust laws’ 

2. Does the network dominance achieved by these practices constitute an 
illegal attempt to monopolize in violation of the antitrust laws? 

3. Do the 1941-model chain broadcasting regulations, originally designed for 
radio broadcasting, adequately protect against such violations? 

4. Do the regulations otherwise adequately protect the public interest in free 
competition in television broadcasting in 1956? 

5. If the answer to question 3 or 4 is in the negative, what changes in the 
chain broadcasting regulations should be made? 


SUMMARY OF CONCLUSIONS 


1. The Communications Act makes interstate radio and television commu- 
nications specifically subject to all the antitrust laws; and in addition, free 
competition in radio and television is a basic objective of the act. 

2. The structure and practices of the television broadcasting industry are 
similar in all essential respects to the former structure and practices of the 
motion-picture industry that the Supreme Court ruled in 1948 to violate the 
antitrust laws. 

(a) Just as the major movie firms produced or controlled the bulk of feature 
motion pictures, the three major network companies produce or control the 
bulk of feature television programs. 

(bd) Just as the major movie firms owned or had affiliation agreements with 
the principal movie theaters throughout the country, the network companies 
own or have affiliation agreements with the principal TV stations throughout 
the country. 

(c) Just as the movie firms pumped their pictures through the theaters on 
a block-booking and blind-selling basis (United States v. Paramount Pictures, 
Ine. (334 U. 8S. 181)), the network companies block book and blind sell their 
programs through their affiliated stations under time-option contracts requiring 
the stations to clear the prime viewing hours of the day for network programs 
only. 

(d) Just as the strong motion-picture-theater chains illegally compelled in- 
dependent distributors to book their weak theaters as a condition of booking 
their strong theaters, to the detriment of the independent competitors of the 
weak theaters in the chain (United States v. Griffith (334 U. S. 100)), the net- 
work companies illegally compel advertisers to purchase time on a must-buy 
list that includes both strong and weak stations, to the detriment of the inde- 
pendent stations competing with the weaker network stations, and of advertisers 
who cannot afford to pay for such a large package. Furthermore, the must-buy 
policy is a collective refusal to deal by the network company and its affiliates, 
and is illegal under the rule of United States v. First National Pictures, Inc. 
(282 U. 8. 44). 

(e) Just as the combined control of the major motion-picture firms over 
movies and theaters deprived the independent movie producer and the inde- 
pendent theater owner of a fair opportunity to compete with the major producers 
and their affiliated theater chains (United States v. Paramount Pictures, Inc., 
supra), the combined network control over TV programs and stations deprives 
independent TV stations and independent TV program producers of a fair op- 
portunity to compete with the major network companies and their affiliated 
stations. 

8. No pertinent fact in the television industry saves the present TV network 
arrangements from violating the antitrust laws, in the same way that the former 
structure of the motion-picture industry was held to violate the antitrust laws. 
The time-option and must-buy arrangements between network companies and 
affiliated stations are clearly illegal restraints of trade under section 1 of the 
Sherman Act. Through the use of these illegal practices, the network companies 
have achieved an illegal monopolization of trade or commerce under section 2 
of the Sherman Act. 

4. Whether or not these anticompetitive practices violate the antitrust laws, 
the Federal Communications Commission has the authority to prevent them in 
order to carry out its statutory duty to protect the public interest in competitive 
TV broadcasting. 

5. Since the anticompetitive situation described above has grown up under the 
1941 AM radio-type chain broadcasting regulations now aplicable to TV stations, 
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it is obvious that these regulations no longer protect the public interest, con- 
venience, and necessity in free competitive television broadcasting. These regu- 
lations neither authorize nor forbid the illegal must-buy arrangements now in 
force. They specifically sanction an unreasonably extensive use of time-option 
agreements between network companies and their affiliates, and while they do 
not permit the option to be enforced against the programs of other networks, they 
they do permit it to be enforced against any producer, distributor, or sponsor 
of programs for national, regional, or local broadcasting. 

6. The Federal Communications Commission should therefore terminate the 
anticompetitive practices described above, by issuing rules requiring network- 
owned and network-affiliated TV stations not to follow these practices, and by 
requiring such stations to follow other practices that will promote free competi- 
tion in television broadcasting. 

7. The remedies required to restore effective competition are essentially the 
same as those applied by the courts to the movie industry, namely: 

(a) The elimination or restriction of all block-booking and must-buy arrange- 
ments, such as option-time provisions in network-station contracts and minimum 
lists of network stations that must be purchased by advertisers, and 

(b) A prohibition of any type of exclusive dealing arrangement between a 
network company and independently owned affiliated stations that prevents the 
station from acquiring programs from other sources, particularly for showing 
during prime viewing time. 

Proposed methods of applying these remedies appear in section VIII of this 
memorandum. 


DISCUSSION 
I. STRUCTURE OF TELEVISION INDUSTRY 


The television industry consists basically of four segments: 

1. Stations which broadcast programs and sell to advertisers the right to 
intersperse “commercials” ; 

2. Producers of the programs ; 

3. Distributors of programs; and 

4. Advertisers who pay for station time during or between television programs, 
so that their “commercials” can be seen and heard by the consuming public. 

Some organizations engage in activities that cover more than one segment of 
the industry. The network companies, for example, are actively engaged in the 
operation of stations, the sale of time, and the production and distribution of 
programs. 

In addition to the four basic segments, there are various types of middlemen 
who perform specialized liaison service among the basic segments, such as na- 
tional spot representatives, syndicators, station representatives, advertising 
agencies, etc. 

The commodity or service that a television station sells is its circulation— 
the people whom it persuades to tune their television sets to the channel on 
which the station is broadeasting The size of the listening audience of a station 
depends ultimately on the station's ability to broadcast programs that interest 
the people who have access to television sets. The income of a television station 
depends on the station’s ability to persuade advertisers that enough potential 
customers tune in to the station’s signal, so that it is profitable for the adver- 
tisers to buy time on the station for sponsorship of a program or for a spot 
announcement. 

The advertiser is interested in having his appeal to the consumer reach as 
many eyes and ears as possible at the lowest possible cost. One measurement 
of circulation is in terms of cost per thousand—the rate charged for time by 
the station divided by the number of television sets in the market are in which 
the station’s signal is received. The effective circulation for a particular pro- 
gram is measured by the percentage of the total television sets in the reception 
area that are actually tuned in at the time the program is on the air. This per- 
centage figure is known as a “rating.” 

The greatest potential audience exists at certain hours—principally the prime 
viewing time beginning with the return of children from school, the return of 
the worker from his job, and the end of chores for the housekeeper, and ending 
With bedtime. But at all hours, the income of the station, derived from sale of 
time to advertisers, depends on the quality of its programs, compared with the 
quality of competing television programs, and programs offered by competing 
media, such as radio, motion pictures, nnd sports events. 
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Within the framework of these general marketing principles, the television 
industry has developed a complex structure, much of it patterned on the pre- 
existing radio industry, and some of it distorted by technical limitations, such as 
the shortage of broadcasting channels. The basic unit, both practically and 
legally, is the local station. Evaluation of television business practices and offi- 
cial regulations must begin with consideration of their effect on this basic unit 
and its ability to serve the public. 


Television station 


A television station consists fundamentally of physical facilities—studio, 
cameras and transmission devices, and a staff consisting of technicians, program 
talent, program producers, sales representatives and executives. 

Television stations may be owned by individuals, partnerships or corporations. 
They operate under licenses granted to their owners by the Federal Communica- 
tions Commission for 3-year periods under section 307 of the Communications Act 
of 1934 (47 U.S. C. see. 307). Each station operates on a 6-megacycle channel or 
wavelength. During the developmental period shortly before World War II and 
in the first few years after the end of the war, all stations were licensed to broad- 
east in the very high frequency (VHF) band of the radio spectrum. Beginning 
in 1952, licenses were granted for operation in the ultra high frequency (UHF) 
band. There are now 82 channels, of which 12 (Nos. 2 to 13) are in the VHF 
band and 70 (Nos. 14 to 83) are in the DHF band. 

Licenses are granted for TV stations under an allocation of channels to par- 
ticular areas made by the FCC in April 1952. At that time there were 108 tele- 
vision stations in operation, all of them VHF. As of November 5, 1955, there were 
453 stations on the air, of which 346 were VHF stations and 107 were UHF sta- 
tions; 437 were commercial and 16 were noncommercial. 

It has been estimated that about 38 million homes in the United States have 
television sets, of which about 7,500,000 are equipped to receive UHF. 

Under the Commission’s allocation plan, New York and Los Angeles have 7 
commercial VHF assignments and 1 or more UHF commercial assignments. 
Chicago, San Francisco-Oakland, Washington, Minneapolis-St. Paul, and Denver 
have 4 VHF and 1 or more UHF. Detroit (counting a channel in Windsor, 
Ontario), Dallas-Fort Worth, San Diego (counting 2 channels in Tia Juana, Mex- 
ico) and Phoenix (counting a channel in Mesa) also have 4 commercial VHF 
assignments. Of the top 100 markets, there are thus only 11 with 4 or more 
VHF assignments and 33 with 3 or more VHF assignments. 

In areas where there are two or more VHF stations, UHF stations are finding it 
difficult to survive because the public is not buying UHF converters for existing 
VHF sets, or new television sets equipped fur UHF reception. The result is that 
although VHF and UHF channels are technically available in sufficient quantity to 
permit a broad base of competitive stations, there are in practice severe limita- 
tions in many areas on the number of statious that the existing sets in the area are 
equipped to watch. 

Most TV stations do not operate as independent units. Many are under com- 
mon ownership, and most are affiliated by contract with one or more network 
organizations. 

Television networks 

The term “network” is not defined in the Communications Act of 1934 nor in 
the regulations of the Federal Communications Commission. The act uses the 
term “chain broadcasting” and defines it in section 3 (p) as the “simultaneous 
broadcasting of an identical program by two or more connected stations.” The 
rules of the FCC use the term “network organization” (see, e. g., sec. 3.658) but do 
not define it except by reference to the Commission’s 1941 Report on Chain Broad- 
casting which, in turn, described but did not define “national” and “regional” 
“network organizations.” The 1941 report was confined to radio network prac- 
tices, because at that time television was still in the experimental stage. In pro- 
posed legislation intended to authorize the Commission to regulate networks 
directly (S. 825, 84th Cong., for example), the term “network” has been defined 
as “any person who operates a system which, for the purpose of simultaneous or 
delayed broadcasting of identical programs, in any way interconnects or affiliates 
any two or more broadcasting stations.” 

The term “network” or “network organization” is given meaning by descrip- 
tion of the organizations generally recognized as being national network com- 
panies. In the television field, there are three: National Broadcasting Co. 
(NBC), Columbia Broadcasting System (CBS), and American Broadcasting 
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System-United Paramount (ABC). Each of these three also has a radio net- 
work. A fourth television network—Alan B. Du Mont Laboratories, Inc.—in 
effect ceased operations as a network in the summer of 1955. 

NBC is a wholly owned subsidiary of Radio Corporation of America. It has 
operated a nationwide radio network since 1923, and owns and operates radio 
stations in New York, Chicago, San Francisco, Cleveland, and Washington. 
ABC, which has operated since 1943 when it took over NBC’s “blue” radio net- 
work, owns radio stations in New York, Chicago, San Francisco, Los Angeles, 
and Detroit. CBS also operates a nationwide radio network, and owns radio 
stations in New York, Chicago, Los Angeles, San Francisco, Boston, and St. Louis. 

The FCC rules place a ceiling on the number of stations that may be owned, 
operated, or controlled by any oue person. Section 3.636 of the FCC rules, as 
amended effective October 22, 1954, in effect permits common ownership of 7 TV 
stations of which not more than 5 may be in the VHF band. NBC owns and 
operates VHF television stations in New York, Chicago, Los Angeles, Philadel- 
phia, and Washington, and a UHF station in Buffalo. CBS owns VHF stations 
in New York, Chicago, and Los Angeles and a UHF station in Milwaukee. ABC 
owns VHF stations in New York, Chicago, Detroit, Los Angeles, and San Fran- 
cisco. If pending applications are successful, the network companies will have 
the following additional owned and operated UHF stations: CBS in Hartford, 
Conn. ; NBC in New Britain, Conn. 

In addition to the stations it owns, each of the three TV network companies 
enters into affiliation agreements with separately owned stations throughout 
the country. The affiliation agreements differ in some respects depending on the 
network, the market in which the station is located and other factors. In gen- 
eral, the affiliation agreements provide for the terms under which the network 
companies will furnish to the station and the station will broadcast programs 
originated by the network. In some cases, particularly in a community where 
there are less than 3 stations on the air, the station may have affiliation agree- 
ments with more than 1 network. 

Each network has between 175 and 210 affiliates. About 70 stations are affil- 
iated solely with NBC, 73 solely with CBS, and 57 solely with ABC. 

Of the approximately 450 stations on the air, 32 are independent, that is, not 
affiliated with any of the 3 network companies. Of the 32 independent stations, 
18 are in the VHF band and 14 are in the UHF band. 


Program production and distribution 


Television programs are broadcast either live or on film. If on film, the pro- 
gram is broadcast from a station’s studio. If live, it may be broadcast from a 
studio or from a location away from the studio. 

A program that is on film can be distributed by mail or express to a multiplicity 
of stations for simultaneous or nonsimultaneous broadcast. For simultaneous 
broadcast of a live program on a multiplicity of stations, it is necessary to use 
interconnecting cable or microwave facilities leased from the American Tele- 
phone & Telegraph Co. A program on film can also be aired simultaneously over 
several stations by means of the cable. A print of a program originally broad- 
cast live can be made by kinescope recording, for later broadcast over a network 
or part of a network, or by individual stations. 

At the local level, a station can and does produce programs. Such locally 
originated programs may be produced and broadcast either live or on film, but 
normally a program produced by the staff of a station is performed live. A 
station may also broadcast a program produced, either live or on film, at the 
local level by an independent producer such as a local advertising agency or 
an independent program “packager.” 

At the national level, the chief sources of programs are the national network 
companies, the advertising agencies retained by national advertisers, the estab- 
lished motion-picture companies and independent TV producers. Such programs 
are distributed either by the network companies or by the so-called syndicators 
or by the advertiser through its advertising agency. 

Programs supplied by syndicators are usually on film and are distributed by 
mail or express to various stations for broadcast at a time or times mutually 
agreed upon, or at a time selected by the station. The syndicators usually deal 
in programs produced by themselves or by a film company with which they are 
affliated. All three network companies also engage in syndication, although to 
a very minor degree as compared to their network activity. 

Programs on film have become an increasingly important factor in television. 
In the developmental period, Hollywood films originally produced for motion- 
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picture exhibition were used on television to keep the station on the air in the 
absence of specialized TV program material. Such programs could be purchased 
for broadcast by networks or by the local stations themselves. As the industry 
developed, specialized television film production companies prospered, each pro- 
ducing one or more series of programs, and marketing the product either to 
network companies or network advertisers, or through syndicators to regional! 
and local advertisers or to local stations. In recent years, the established Holly- 
wood motion-picture companies have begun to make available their quality films 
and have entered the field of producing specialized television film programs. 

Television programs produced by the networks or by advertising agencies are 
usually performed live, originating in studios operated by the network, and are 
distributed to the network’s other owned stations and affiliated stations by coaxial 
cable or microwave relay. But an increasing number of network programs are 
on film; in such cases the basic distribution over a multiplicity of stations by 
means of the interconnecting cable may be supplemented by delivery of prints 
to stations not connected to the cable. Programs originally performed live are 
distributed to some stations by a kinescope film, transmitted by cable or micro- 
wave or simply mailed to the station. 

Aside from the use of kinescope recordings, the degree to which film programs 
are used on the networks and their affiliates is shown by a survey published in 
the November 21, 1955, issue of Broadcasting Telecasting. This survey shows 
that during the week of October 9-15, 1955, 22.3 percent of the network companies’ 
total programing was on film. Of the total broadcast hours of interconnected 
network affiliates, 31 percent devoted to nonnetwork film programs in addition 
to the substantial percentage of network film programs. An independent survey 
for the week ending March 24, 1956, shows that during the prime evening hours 
between 7:30 p. m. and 10: 30 p. m., the programs originated by the three network 
companies, according to their schedules, divided themselves between film and live 
as follows: 

[Percent] 





Network 


Statistics on the percentage of network-distributed programs which are pro- 
duced or controlled by the networks, as against the percentage produced by in- 
dependent program producers and not controlled by the network, are difficult 
to obtain. According to an article in the October 31, 1955, issue of Sponsor, some- 
what over 50 percent of the programs distributed by each network are network- 
produced or network-controlled. 

Whatever the source of a program and regardless of who controls it and 
whether it is broadcast over one station only or over many stations simultane- 
ously or over many stations separately, it may be sustaining (unsponsored) or 
sponsored by one or more advertisers, or unsponsored but interrupted by spot 
advertising announcements. 


Advertisers 

Television advertisers fall into three general categories—local, regional and 
national. All of them are buying time on local television stations. Each kind 
of advertiser may purchase time for sponsorship of a program so that his ad- 
vertising message is broadcast at the beginning, in the middle, and at the end 
of the program, or may purchase time for spot announcements unassociated with 
any particular program. Each kind of advertiser may buy time to sponsor 
a program already being broadcast or already prepared for broadcast, or may 
buy the time only and supply his own program. He may buy the time or the 
program or both through a network or through a film syndicator or directly from 
the station. Where an advertiser buys time through a network, there has oc- 
curred a network sale. If a national advertiser buys time directly from the 
station or through a film syndicator and not through a network, either for a 
commercial or for a program, there has occurred a national spot sale. 

Most stations have a sales staff for solicitation of advertisers at the local 
level. For solicitation of national sales, most stations employ national spot 
representatives. The networks act as national spot representatives for the sta- 
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tions they own and operate; CBS and NBC also act as national spot representa- 
tives for many of their affiliated stations. 

In the case of a network sale, the network company is acting as sales agent 
for its affiliated stations, and is empowered by each station to sell the station’s 
time at an agreed price. 

An advertiser wishing to buy network time from NBC or CBS is required to 
buy time over the stations owned and operated by the network and a further 
group of so-called basic affiliates in the fifty-odd major markets in the country. 
The advertiser may, in addition, designate optional affiliates in other market 
areas. The basic network which an advertiser is required to take is often 
called the must-buy. ABC does not follow the must-buy policy. 


Strategic position of networks 


The 3 network companies own only 15 of the 450 TV stations in the country. 
They produce or control about 50 percent of the television programs they broad- 
cast during the day. Yet they have achieved a strategic position of virtually 
complete control over the distribution and broadcasting of TV programs on a 
national basis during the prime viewing hours. Advertisers, program producers, 
and program distributors find it virtually impossible to achieve national distribu- 
tion of a television program during the prime viewing hours except by dealing 
with 1 of the 3 network companies. 

Evidence of the strength of the networks is shown by the extent to which 
prime evening viewing hours are devoted to network programs. The prime 
viewing hours, when the audience is greatest and advertisers can be charged 
the maximum rates, are 7: 30 to 10:30 p.m. The two strongest networks, CBS 
and NBC, have virtually monopolized these hours on the stations which they 
own and operate or with which they are affiliated in the principal markets. 

To demonstrate this network domination of prime viewing time, an independent 
survey was made of the programing, during the typical week of February 19, 
1956, on the NBC and CBS stations in the following 40 principal markets: 


New York Kansas City Sacramento 
Chicago Seattle Nashville 
Los Angeles Atlanta Norfolk 
Philadelphia Portland, Ore. Providence 
Detroit Dallas Salt Lake City 
Boston San Diego Tulsa 

San Francisco Denver Davenport 
St. Louis Louisville Columbus 
Washington San Antonio Dayton 
Baltimore Tampa Cincinnati 
Minneapolis Rochester Cleveland 
Buffalo Omaha Birmingham 
Houston Syracuse 

Milwaukee Oklahoma City 


In each of these markets each CBS and NBC station is on the must-buy list 
of its network. The 40 cities are estimated to have 71.5 percent of all the 
television sets in the United States. There are 42 half hours per week in the 
time segment 7:30 to 10: 30 p. m., eastern standard time. For the 80 CBS and 
NBC stations in the 40 principal markets, a total of 3,360 half hours per week 
are available in the 7: 30 to 10:30 p. m., period. During the week of February 
19, 1956, CBS and NBC programs were accepted in 3,150 of the 3,360 half hours 
at the time ordered by the network. This is a saturation of 93.7 percent. 
Adding 85 half hours of programs cleared on a delayed basis, the percentage 
of saturation rises to 96.3 percent. There were also 157 additional half hours 
representing the overlap of network programs into time before 7:30 or after 
10:30 p. m. These figures do not include network programs which began and 
ended immediately prior to 7 : 30 p. m. or immediately after 10: 30 p. m. 

This saturation by the network companies of the prime evening hours on 
stations in the principal markets throughout the country is the best evidence 
of the strategic control by the network companies of the national television 
market. This strategic control is achieved by means of affiliation agreements 
between the network companies and the individual, separately owned stations 
throughout the country. Under these agreements, the individual affiliated sta- 
tions obtain a first call on the right to broadcast a network-distributed program 
in the station’s community. In exchange, the individual station surrenders its 
own freedom of action to sell broadcast time during the prime viewing hours, 
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and gives the network company an irrevocable option to sell the individual sta- 
tion’s broadcast time, subject to certain requirements of notice and the station’s 
limited and rarely exercised right to reject a particular network-distributed 
program. And finally, by specific understanding between the major network 
companies and their affiliates, the two most powerful network companies se! 
the time of the principal affiliates on a must-pay basis, under which the net- 
works and affiliates agree in effect that neither the network nor any station will 
deal with the advertiser unless the advertiser buys time on all fifty-odd stations 
in the basic affiliated group. 

The legality of the restraints thus agreed on under network affiliation ar- 
rangements has never been considered by a court. However, the Federal Com- 
munications Commission has issued regulations stating that no license shall be 
granted to a television broadcast station which restricts its freedom of action 
by an agreement or understanding with a network that goes beyond certain 
specified limits. These limits are set forth in the so-called chain broadcasting 
regulations of the Commission. 


TI. THE CHAIN BROADCASTING REGULATIONS 


The Federal Communications Commission has no direct control over a net- 
work as such, but only over the stations forming the network. It is authorized 
by the act (sec. 8083 (i) to make “special regulations applicable to radio stations 
engaged in chain broadcasting.” Its control stems basically from its power to 
grant, withhold, or revoke station licenses, and its chain broadcasting regula- 
tions take the form of rules it announces it will observe in station licensing. 


Provisions of the regulations 

The chain broadcasting regulations applicable to television, identical with 
those applicable to radio, appear in section 3.658 of the FCC rules governing 
radio broadcast services. They provide that no license shall be granted to a 
television station which has any affiliation contract, arrangement or understand- 
ing, express or implied, with a network organization under which— 

1. The affiliate station is prevented or hindered from, or penalized for, broad- 
casting the programs of any other network organization ; 

2. Another station located in the same community is prevented or hindered 
from broadcasting the network’s programs not taken by the affiliate, or another 
station located in a different community is prevented or hindered from broad- 
casting any program of the network, provided that an affiliate station may have 
the first call in its community on the network’s program ; 

3. The term of affiliation is more than 2 years; 

4. The station is hindered from scheduling programs before the network de- 
cides whether or not to utilize the time, or the station is required to clear time 
sought to be utilized by the network, provided that the station may grant an 
option to the network, subject to call on at least 56 days’ notice, permitting a 
network program to displace any other program (except a program of another 
network ), during a total of 3 hours within each of 4 segments (8 a. m. to 1 p. m.; 
1 to 6 p. m.; 6 to 11 p. m.; 11 p. m. to 8 a. m.) of the broadcast day; 

5. The station is prevented or hindered from refusing network programs that 
the station believes to be unsuitable or unsatisfactory or from rejecting a program 
that is considered contrary to the public interest or from substituting a program 
of outstanding local or national importance ; 

6. The station is prevented or hindered from, or penalized for, fixing or altering 
its rates for nonnetwork broadcast time. 

The regulatitons also provide that no station license shall be granted to a net- 
work organization in a locality where conditicas are such that competition would 
be substantially restrained by such licensing, and no license shall be granted to a 
station affiliated with a network organization maintaining more than one national 
network. 


Effect of the regulations 

The effect of the regulations becomes clearer if they are stated in terms of 
what may be made a matter of contract between a television station and a net- 
work. 

Under the territorial-exclusivity provision (sec. 3.658 (b)) the affiliate station 
is given the first call in its community upon network programs. There is no 
limit to the hours of network programs it may take. While the contract between 
the affiliate and the network may not provide for barring another station from 
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taking the network’s programs that are rejected by the affiliate, there is no re- 
quirement that the network offer such programs to another station, 

In the option-time provision (sec. 3.658 (d)) a station is free to bind itself to 
clear time on 56 days’ notice, at the call of the network, during 12 hours of the 
proadeast day. Nothing precludes the station from clearing time for a network 
on less than 56 days’ notice, from clearing time in hours other than the 12 desig- 
nated in the contract as being subject to preemption by the network, or, in fact, 
from devoting its whole broadcasting time to the network’s programs. 

The regulations bar any contract precluding a station from broadcasting pro- 
crams Of another network or from selling to another network time previously 
optioned to, but not preempted by, its own network. But nothing prevents the 
station from voluntarily limiting itself to the programs of only one network and 
from refusing to sell optioned time to any other network. 

The regulations provide that the network’s right to preempt the time of the 
affiliated station on 56 days’ notice may not be exercised so as to compe the sta- 
tion to displace a program of another network, although the station is free to do 
so if it wishes. But the regulations sanction the network’s right to displace any 
other type of pregram, such as a local program or a program being distributed 
nationally or regionally by a film syndicator or advertiser or other nonnetwork 
organization. In this way, the chain broadcasting regulations appear to forbid 
the use of time options as an unfair method of competition between networks, but 
to permit the use of the time option as a permissible method of competition 
between a network and a nonnetwork organization. 

The must-buy policy of NBC and CBS, under which advertisers are required to 
buy time on a minimum list of fifty-odd stations, is not specifically authorized or 
forbidded by the chain broadcasting regulations. 


Ill. HISTORY OF CHAIN BROADCASTING REGULATIONS 


As shown above, the FCC chain broadcasting regulations indirectly permit the 
TV networks to make affiliation agreements with statious severely limiting the 
freedom of both parties to deal with competing units in the market. These regu- 
lations were adopted in 1941, after a 3-year study. As originally promulgated, 
they applied only to radio. On November 28, 1945, they were made applicable 
to television in virtually the identical form without any new study of how well or 
hadly they suited the television industry. They have not been reexamined in 
detail, as applicable either to radio or to television, for 15 years. 

Furthermore, in the 3-year study on which the 1941 regulations were based, 
the Commission concluded that the key provision of affiliation agreements which 
limited the individual station’s freedom of action—the option-time provision—- 
was against the public interest. The regulations as originally proposed by the 
FCC flatly prohibited option-time provisions in network-affiliation agreements. 
It was only after strong objection by the two major radio networks that the FCC 
amended its regulations to permit a limited amount of option time. This step 
was taken without changing the Commission’s previous findings that option-time 
provisions were against the public interest. The change was made solely on the 
ground that option time was a convenience which would help the third and 
weakest of the then existing networks—the Mutual Broadcasting System—to 
strengthen its competitive position vis-a-vis its two stronger rivals. 

: The history of the 1941 chain broadcasting regulations is summarized briefly 
elow. 

$y 1988, the radio broadcasting industry had become a major medium of 
advertising, and the radio networks had become an important factor in the 
industry. On March 18, 1938, the Commission authorized an investigation to 
determine what special regulations applicable to radio stations engaged in chain 
broadcasting were required in the public interest, convenience, or necessity. A 
committee of three commissioners was appointed to supervise the investigation, 
hold hearings, and make a report. Hearings were held by the committee between 
November 14, 1938, and May 19, 1939. On June 12, 1940, the committee issued a 
report which included the following conclusions: 

1. Network organizations held a dominant position in the field of radio 
broadcasting ; 

2. The networks had developed around their owned and controlled sta- 
tions which had been operated largely for the benefit of the networks, and 
the interests of independent outlets had been subordinated ; 

A There had been a trend toward concentration of ownership of radio 
stations ; 
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4. The predominance of network organizations, evidenced by their dis- 
proportionate share of the income of the industry and their affiliation with 
the high-power clear channel and regional stations, presented inherent 
dangers to freedom of communication ; 

5. The affiliation contracts between network organizations and their out- 
let stations revealed many arbitrary and inequitable practices on the part 
of the networks; and such contracts were the “heart of the abuses of chain 
broadcasting.” 

Following the report of the committee, the full Commission received briefs 
and heard oral arguments on December 2-3, 1940. In May 1941, the Com- 
mission issued a comprehensive Report on Chain Broadcasting accompanying 
the issuance of proposed new regulations covering chain broadcasting. In addi- 
tion to prohibiting contracts tying stations to 1 network and contracts giving 
1 station exclusive rights to the network’s programs whether or not taken by 
the station, the Commission’s proposed regulations prohibited any option-time 
agreement requiring the station to clear time for network programs. 

In the May 1941 report the Commission, after reviewing the evidence as to 
time-option practices, came to the following conclusions (p. 65) : 

“A station licensee must retain sufficient freedom of action to supply the 
program and advertising needs of the local community. Local program service 
is a vital part of community life. A station should be ready, able, and willing 
to serve the needs of the local community by broadcasting such outstanding 
local events as community concerts, civic meetings, local sports events, and 
other programs of local consumer and social interest. 

“We conclude that national network time options have restricted the freedom 
of station licensees and hampered their efforts to broadcast local commercial 
programs, the programs of other national networks, and national spot transcrip- 
tions. We believe that these considerations far outweigh any supposed advan- 
tages from stability of network operations under time options. We find that 
the optioning of time by licensee stations has operated against the public interest.” 

The major networks strongly protested this report and the proposed regula- 
tions. During June 1941 the Senate Committee on Interstate Commerce held 
hearings on the subject. During July and August 1941 the Commission itself 
conferred with representatives of the networks. On August 14, 1941, the Mutual 
Broadcasting System filed a petition requesting amendment of the regulations 
dealing with network option time and with the duration of affiliation contracts. 
After hearing oral argument, the Commission on October 11, 1941, issued a 
Supplemental Report on Chain Broadcasting and amended the regulations in 
three respects: 

1. It clarified the territorial-exclusivity provision, making clear that an affiliate 
may be given the first call in its primary service area upon the programs of the 
network organization ; 

2. It extended from 1 year to 2 years the limit on the duration of affiliation 
contracts, ia accordance with a decision to extend the terms of station licenses 
from 1 year to 2 years; 

3. It abandoned the outright prohibition of option time in favor of a limita- 
tion formula (3 hours during each of 4 segments of the broadcast day, subject 
to a call period of at least 56 days), with the proviso that such options could 
not be exclusive against other networks and could not hinder the station from 
selling or optioning time to another network. 

In the October 1941 supplemental report the Commission did not withdraw 
from the unequivocal findings of its May report. Its October justification for 
permitting the time options was that “some optioning of time” would “operate 
as a business convenience,” would not interfere “too seriously” with the sta- 
tion’s local program requirements and spot business, and would be “instrumental 
in fostering competition among networks.” Thus, the basic finding that time 
options were against the public interest was left untouched, but yielded to a 
“business convenience” criterion. 

In October 1941 CBS and NBC brought suits to enjoin enforcement of the regu- 
lations, In February 1948 the Supreme Court upheld the rules against the net 
works’ objections (National Broadcasting Company v. United States, 319 U. S. 
190 (1948)). The rules then went into effect. The rules were not challenged on 
the ground that they failed to promote competition, or that they in effect sanc- 
tioned violations of the antitrust laws. 

On November 28, 1945, the Commission perfunctorily applied the same chain 
broadcasting regulations to television. Despite the application to a very differ- 





r dis- 
1 with 
herent 


Tr out- 
e part 
chain 


briefs 

Com- 
inying 
-addi- 
giving 
en by 
n-time 


as to 


'y the 
ervice 
villing 
nding 
3, and 


eedom 
ercial 
iscrip- 
\dvan- 
1 that 
rest.” 
egula- 
> held 
itself 
futual 
ations 
tracts. 
ued a 
ys in 


ffiliate 
of the 


jiation 
censes 


imita- 
ubject 

could 
. from 


hdraw 
on for 
perate 
e sta- 
nental 
t time 
1 to a 


 regu- 
e net 
Ley. S. 
red on 
, Sanc- 


chain 
differ- 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5535 


ent medium, there have been only minor changes in the regulations since 1941. 
No change whatsoever has been made in the option-time provision. The only 
change in the territorial-exclusivity provision was made in June 1955 when the 
Commission amended section 3.658 (b) so as to limit the geographic bounds in 
which a TV station may contract with a network for territorial exclusivity and 
first call, substituting the term “community” for the previously used “service 
area.” 

The provisions of the Federal Communications Act upon which the Commis- 
sion relied to support its 1941 chain broadcasting regulations, and which the 
Supreme Court considered when it upheld their validity, remain in effect in 
substantially the same form today. 

The Commission relied upon the following provisions of the act: 

1. Section 1, which states the general objectives of the act, including that of 
making “available, so far as possible, to all the people of the United States a 
rapid, efficient, nationwide, and worldwide wire and radio communication 
service * * *,” 

2. Section 303 (f) under which the Commission is directed to “make such reg- 
ulations not inconsistent with law as it may deem necessary * * * to carry out 
the provisions of this act.” 

3. Section 303 (g) under which the Commission is required to “study new uses 
for radio, provide for experimental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the public interest.” 

4. Section 303 (i) under which the Commission is given “authority to make 
special regulations applicable to radio stations engaged in chain broadcasting.” 

5. Section 303 (r) giving the Commission authority to “make such rules 
and regulations and prescribe such restrictions and conditions, not inconsistent 
with law, as may be necessary to carry out the provisions of this act.” 

6. Sections 301 and 307-312, defining the Commission’s function of licensing, in 
accordance with the general criterion of “public convenience, interest, and neces- 
sity.” Section 307 is particularly relevant by virtue of its provision that in 
considering applications for licenses and renewals thereof, the Commission “shall 
make such distribution of licenses * * * as to provide a fair, efficient, and 
equitable distribution of radio services.” 

7. Sections interpreted by the Commission as requiring free competition in 
the radio field, including the following : 

(a) Section 3 (h) providing that a person engaged in radio broadcasting shall 
not be deemed a common carrier ; 

(b) Section 313 making the antitrust laws applicable to persons engaged in 
radio communications and authorizing the courts to revoke the license of any 
person found guilty of violating the antitrust laws; 

(c) Section 311 directing the Commission to refuse a license to any person 
whose license has been revoked by a conrt and authorizing the Commission to 
refuse a license to any person found guilty by a Federal court of having violated 
the antitrust laws with respect to radio communication ; 

(d) Section 314 forbidding persons engaged in radio communications from 
engaging in communication by wire, or vice versa, if the effect thereof is sub- 
stantially to lessen conipetition or restrain commerce. 

Of the foregoing sections of the Federal Communications Act, relevant amend- 
ments have been made since 1941 only in section 311. When the Commission 
issued its 1941 Report on Chain Broadcasting, section 311 read as follows: 

“The Commission is hereby directed to refuse a station licensee and/or the 
permit hereinafter required for the construction of a station to any person (or 
to any person directly or indirectly controlled by such person) whose license has 
been revoked by a court under section 313, and is hereby authorized to refuse 
such station license and/or permit to any other person (or to any person directly 
or indirectly controlled by such person) which has been finally adjudged guilty 
by a Federal court of unlawfully monopolizing or attempting unlawfully to 
monopolize radio communication, directly or indirectly, through the control of 
the manufacture or sale of radio apparatus, through exclusive traffic arrange- 
ments, or by any other means, or to have been using unfair methods of competi- 
tion. The granting of a license shall not estop the United States or any person 
aggrieved from proceeding against such person for violating the law against 
unfair methods of competition or for a violation of the law against unlawful 
restraints and monopoly and/or combinations, contracts, or agreements in 
restraint of trade, or from instituting proceedings for the dissolution of such 
corporation.” 
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' By an act of July 16, 1952, section 311 was abbreviated to read as follows: 

“The Commission is hereby directed to refuse a station license and/or the 
permit hereinafter required for the construction of a station to any person (or 
to any person directly or indirectly controlled by such person) whose license 
has been revoked by a court under section 313.” 

The conference report (H. Rept. 2426, 82d Cong.) on the bill (S. 658) made 
clear that no legal significance should be attached to the elimination of the pro- 
vision that the granting of a license should not estop the United States or any 
private party from proceeding against a licensee or applicant for violation of 
the antitrust laws. 


IV. CHANGES IN INDUSTRY SINCE ADOPTION OF REGULATIONS 


The Federal Communications Commission formulated the. chain broadcasting 
regulations in 1941, 15 years ago, on the basis of a record which relied to a 
large extent on statistics for 1938, 18 years ago. They were devised for the AM 
radio industry, at a time when television was still in the experimental stage. It 
is obvious that television broadcasting is different, in major relevant respects, 
from radio broadeasting. It would be an extraordinary coincidence if regnila- 
tions devised for the 1941 radio industry were appropriate for the 1956 television 
industry. Aside from the obvious fact that rules designed for radio broadcasting 
are not necessarily appropriate for television broadcasting, it is clear that pres- 
ent conditions in television are sufficiently different from 1988-41 conditions in 
radio that an entirely fresh approach is needed. 


Difference in relative strength of networks 

In 1941 network radio broadcasting by competing chains had a history of only 
about 12 years. The existing networks varied widely in their competitive 
strength, and it was considered important to help the weaker networks compete 
with the stronger ones. The importance of fostering competition among net- 
works apparently was a more significant consideration to the Commission than 
the need for sustaining the independence of radio stations. The leading net- 
works had built up a commanding position through their affiliation agreements. 
But it was at least possible that drastic curbs on affiliation agreements might 
prevent the weaker networks from building up their own strength. The situa- 
tion was thus ripe for compromise, and the regulations as finally issued re- 
lected the spirit of compromise. 

To a large extent the regulations were aimed at one network organization— 
NBC. Its ownership of two networks was a primary target of the Commission. 
Aside from the emphasis on making two separate networks out of the NBC twin 
organizations, the FCC’s 1941 regulations were obviously framed to assist the 
weakest of the then existing networks-—Mutual—to strengthen itself. 

Today, both in radio and in television, no one network is itself dominant. But 
there has been no real increase in the number of networks. Despite the fact 
that the primary thrust of the regulations was to foster competition among 
networks, to support the weaker networks and to open the field to new networks, 
it is now evident that the practices sanctioned by the regulations do not expand 
the opportunities for new networks in proportion to the limitations on station 
responsibility and the restraints imposed on the competitive opportunities of in- 
dependent stations and independent program producers. 


Difference in outlets 

The evidence on which the Commission relied when it formulated the chai 
broadcasting regulations showed dominance by the two major network companies 
of the powerful radio stations throughout the country. In its May 1941 Report 
on Chain Broadcasting, the Commission used this evidence to show the need 
for regulations to make it possible for other networks to compete and for net- 
work affiliates to have a measure of responsibility and independence. It neg- 
lected the need for regulations to permit independent unaffiliated stations to 
operate successfully. This narrow approach in 1941, culminating in regula- 
tions that actually helped the networks primarily and network affiliates only 
secondarily, may well be attributed to the fact that the Commission was dealing 
with a medium where the supply of frequencies was potentially great. 

In television today, there are relatively few stations, particularly VHF sta- 
tions with sizable audiences, that are not owned by or affiliated with the 3 
existing networks, and among the 3 network companies, 2 of them, through 
ownership or affiliation agreements, have dominant control. In this respect, 
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the situation is somewhat similar to the dominance of radio outlets by NBC and 
CBS that the Commission emphasized in 1941. The difference in conditions is 
that unlike radio in 1941, television in 1956 shows little or no promise of deve'op 
ing the multiplicity of outlets needed to provide competition for the networks that 
have acquired overwhelming economic power under the umbrella of the chain 
proudeasting regulations. Even if the magic solution can be found to make the 
more plentiful UHF channels competitive with the scarce VHF channels, the 
number of potential outlets in every community of the country cannot be expected 
to be equal to the outlets, actual and potential, in radio. 

Difference in proportion of live programs 

In 1938 and even in 1941, the use of electrical transcriptions for distribution 
of programs was a relatively minor factor in radio broadcasting. In fact, the 
major networks adhered to a policy against the use of electrical transcriptions. 
This policy of the networks, kept in effect until 1946 or 1947, may have been 
based in part on the inferior quality of recordings. It may also have been 
dictated by the consideration that the use of recordings, tapes, or transcriptions 
might have served to eliminate the need for interconnected transmission and 
therefore to reduce the need for the network function. 

Whatever the reasons why recorded programs were not a part of network 
service in 1941, the significant point is that the chain broadcasting regulations 
were adopted against a background of simultaneous live transmission of radio 
programs. They were extended to television against a similar background. 

In television broadcasting today, film is an important and an increasingly 
important means of distribution. Film ean be distributed physically by mail or 
express to individual stations instead of being transmitted to the stations by 
cable or microwave relay.’ The greater the use of film, the less need there is 
for networks, and the less justification there is for permitting networks to control 
station time. ‘The more the networks rely on film, the more they become simply 
competitors of other program producers and distributors, but in a favored position 
because, under the regulations, they have the right to force their programs upon 
the affiliated stations. 

Difference in cost of programing 

The cost of producing a TV program today is far higher than the cost of pro- 
ducing a radio program in 1941. This cost can only be recouped by national 
distribution of the program paid for by advertisers. In radio, programs are not 
sO expensive that national distribution is essential. In television, however, 
national distribution is essential, and during the prime evening viewing hours, 
under the present chain broadcasting regulations, it can only be achieved through 
the networks. 

Dijference in availability of talent and sources of programs 

Because radio reaches its audience through the ear, it is a relatively limited 
medium in comparison with television. Similarly, the kind of talent and the 
kind of programs that are appropriate for radio are limited. In the 1938-41 
period of radio, therefore, just as there did not exist the tremendous pressure 
on the part of advertisers for broadcast time, there did not exist the tremendous 
reservoir of talent and program sources that exist today. 

Virtually every element of the entertainment industry looks upon television 
as an outlet for its talents. The availability of top-quality programs and top- 
quality talent, in a medium where they can be seen as well as heard, is as wide 
as the American creative power itself. There is no indication that when the 
chain broadcasting regulations were considered, the Commission felt that talent 
and program sources were being stifled for lack of outlets. The major consid- 
eration seemed to be that there was need for more networks and greater com- 
petition among networks, without regard to the effect of networking in general 
upon the performers and the independent producers. To perpetuate regulations 
which are designed to encourage networking and which in practice are fostering 
monopoly in networking disregards the fact that the potential supply of talent 
and programs is being denied release. 


1See the address of Thomas F. O’Neil, president of General Teleradio, to the Texas 
Association of Broadcasters, reported in Broadcasting Telecasting for November 21, 1955, 
pp. 30-31. Mr. O'Neil stated that the cost of distributing television film through the 
RKO film exchanges recently purchased by General Teleradio would be “substantially less 
than the amount that either CBS or NBC would pay for interconnection alone.” 
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Difference in use of option time 

In its supplemental report on chain broadcasting of October 1941, the Com- 
mission, while adhering to its position that time options restricted the freedom 
of licensee stations, interfered with their ability to serve local program needs, 
hampered their efforts to broadcast nonnetwork programs, and were not indis- 
pensable to network operations (as demonstrated by the fact that networks had 
successfully operated without option time), retreated to a position that “some 
optioning of time’ would be permitted “as a business convenience.” Before 
arriving at this rationalization, it observed that the networks used “only a frac- 
tion of the valuable broadcast hours which they placed under option.” 

The situation in television is far different today. The saturation of the prime 
evening hours under the option time provisions of the chain broadcasting regula- 
tions is almost complete. Even if it could be argued that the Commission contem- 
plated such complete network saturation in radio, which is unlikely, it could 
not have approved it in the vastly more powerful television medium if it had 
foreseen the limited number of TV stations. 


Crucial importance of television as an advertising medium 

In 1938-41, radio had become not only a vital means of communication, but 
also an important advertising medium. It was not, however, so powerful and 
so essential a selling tool that advertisers could not find other effective means 
of selling their products. The Commission’s May 1941 report on chain broad- 
casting did not concern itself with the position of radio among the available 
advertising media, or the extent to which network practices, existing and pro- 
posed, affected small, medium, and large businesses. 

In 1956, however, it is apparent, and undoubtedly can be demonstrated, that 
television is the most important medium of advertising. It is thus clear that 
if prime viewing time on television stations can be controlled by big advertisers, 
small and medium-sized business are placed in an almost impossible competi- 
tive position. That such a situation exists today in television is shown below.’ 
For example, Commissioner Hyde has recently testified that 25 advertisers 
control more than 50 percent of television commercial time. If a comparable 
situation had existed in 1941 and the Commission had taken it into considera- 
tion, it is inconceivable that the chain broadcasting regulations would have 
been written in precisely the way that they were written for radio. 


Effect of the regulations on television’s pattern of development 

The fact that television broadeasting in 1956 may have acquired many of 
the patterns and practices of radio broadcasting in 1941 does not demonstrate 
that the two industries are comparable and therefore should be subject to the 
same regulations. Any such similarity of practices may well be due to the 
fact that television network broadcasting has been permitted to develop under 
the protective umbrella of the chain broadcasting regulations, so that the regu- 
lations themselves have directed television into the footsteps of radio. 


Vv. EFFECT OF PRESENT NETWORK PRACTICES UPON VARIOUS SEGMENTS OF TELEVISION 
INDUSTRY 


To some degree the strong position in national and regional television markets 
achieved by the networks may result from the free play of competitive forces. 
But this strength has certainly not been achieved as a result of free competi- 
tion alone. The network companies have employed two highly restrictive forms 
of agreements in restraint of trade, which restrict the separately owned affiliated 
stations from dealing with independent sources of programs and independent 
purchasers of station time. These same restrictive arrangements compel inde- 
pendent program producers and independent purchasers of station time to deal 
primarily through the network, and hamper competitive dealings with inde- 
pendent unaffiliated stations. 

The two key restrictive practices are: 

1. The option time provisions of network affiliation agreements, which 
are specifically sanctioned by the existing chain broadcasting regulations, 
and 

2. The must-buy policy of two of the major networks, which is in no 
way authorized by the existing chain broadcasting regulations. 


2Pp. 49 to 53. 
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These restrictive practices, employed in conjunction, have effects that restrain 
competition at every level of the industry, and have enabled the networks to 
achieve dominant control over the national and regional television markets. 


Affiliated stations 

In the May 1941 report on chain broadcasting, the Commission concluded that 
time options were against the public interest because they impaired the station’s 
freedom to select programs of its own choice suited to the needs of the local 
community. Nevertheless, it permitted a limited degree of time optioning 
as a matter of business convenience, and to help build the strength of Mutual 
Broadcasting System to compare with that of the other networks. 

In television 14 years later, it is still inescapable that time options restrict 
the freedom of the station licensees and hamper their efforts to broadcast, or 
dissuade them even from trying to broadcast, local commercial programs, national 
spot programs and the programs of other networks. Most important, they 
prevent the affiliated station from accepting programs of independent producers 
and distributors, and from selling sponsorship of such programs direct to ad- 
vertisers, during the prime viewing hours covered by the option. 

It is well recognized that radio and television advertising is unlikely to be 
effective until it has been on the air a considerable length of time. If a network 
station has a good independent program in time that is subject under its affilia- 
tion contract to preemption by the network company, and sale of that program 
and time to a local advertiser or to a national spot advertiser must of necessity 
be subject to termination on 56 days’ notice. In many cases, the affiliate will 
sell time subject to termination on less than 56 days’ notice. In contrast, the 
station is obligated to carry a network commercial program in option time 
for the entire period that it is carried by the network itself, subject only to 
the limited cancellation privileges specified in the regulations. Thus, a network 
company can assure an advertiser that individual stations will carry a program 
as long as it is on the network. Because affiliation with a network is presently 
the easiest and quickest way to financial success, the station is prone to take 
network programs even in nonnetwork option time and, therefore, to reserve 
strict termination rights in contracts with nonnetwork advertisers in order to 
be able to carry network programs. 

The regulations state that a station must retain the right to reject network 
programs which the station believes to be unsatisfactory or unsuitable, the right 
to cancel network programs which it believes to be contrary to the public interest, 
and the right to substitute for a network program, a program of outstanding 
local or national importance. These are in effect the only cancellation rights as 
to network commercial programs carried in option time. 

Significantly, none of these rights permits the station to select an independently 
produced and distributed program for normal competitive reasons, such as the 
fact that the station thinks that the independent program is better than the 
network program, or the fact that the sponsor of the independent program will 
pay it more money than the network. The very purpose of the time option is to 
restrain this type of competition. It is hard to conceive of a more coercive and 
unjustified restraint on the freedom of the affiliated station than this form of 
time option, unless it is the must-buy policy employed in direct conjunction 
with the time option. 

Under the must-buy policy, the individual affiliated station agrees to abdicate 
its responsibility for selecting programs to an even greater degree. By affiliating 
with a network company which has the must-buy policy, an affiliated station in 
Louisville, in effect, agrees that it will not carry any program, no matter how 
desirable, unless the sponsor or owner of the program purchases time through 
the network company not only on the Louisville station but also on the fifty-odd 
other stations throughout the country included on the network’s must-buy list. 
It is difficult to see how such a naked tie-in agreement, which would be clearly 
illegal in any other industry,’ is justified by the facts of the television broad- 
casting industry. It is difficult to see how the Louisville station is serving the 
public interest of its own community, when it in effect refuses to broadcast a de- 
sirable program in Louisville unless the owner or sponsor agrees to buy time for 
the same program on another station in Seattle. 

The overall effect of the practices adopted by the networks under the umbrella 
of the regulations is to persuade the affiliate to take all of the network’s pro- 
grams throughout the broadcast day. During 12 hours of the broadcast day, 


* See the discussion in sec. VI, below. 
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the option binds the station to take what the network company offers. Since the 
station must accept network programs during the prime viewing hours when most 
of its revenue is obtained, the station has little incentive to develop an organiza- 
tion of its own to produce or buy nonnetwork programs for the relatively non- 
lucrative portion of the broadcast day not covered by the network option. Even 
in nonoption time, the pressure that can be exerted by the network company, the 
convenience of broadcasting a program produced by someone else, and the risks 
of losing affiliation are so great that the station generally takes any program 
offered by the network company. 

Abdication of the responsibility for program selection to the network company 
is the easy course for the station licensee and the natural goal sought by the 
networks, In testimony before the Senate Interstate and Foreign Commerce 
Committee in 1954, Mr. Frank Stanton, president of CBS, put the matter as 
follows: 

“Certainly it takes more work for a station which does not rely on a network. 
It is far easier to pateh in the network and have a full day and a full night’s pro- 
graming. I do not blame stations for preferring that course of life. I would 
myself. In fact, we try our best to make this an attractive way of life. ut 
it is well to emphasize that perhaps there is a substitute of self-reliance, good 
management, and plain hard work” (Senate Committee on Interstate and Foreign 
Commerce hearings before Subcommittee on Communications on the Status of 
UHF Television Stations and 8S. 8095, 838d Cong., 2d sess., p. 1001). 

Whether the station licensee voluntarily or involuntarily accepts the network 
“substitute” for “self-reliance, good management, and plain hard work,” station 
acceptance of the substitute is completely inconsistent with the general FCC 
policy of emphasizing the responsibility of the individual station licensee to 
operate in the public interest of his own community. The longer the station 
licensee continues to shirk the responsibility, the less chance there is that he can 
retain or recover the initiative to exercise independent judgment and to use the 
franchise in accordance with independent evaluation of the needs and desires of 
the community he serves. ‘ 

As a flagrant example of how far TV stations have already gone in abdicating 
their responsibility to their own communities, consider the case of Disneyland. 
This is a film program distributed by the ABC network. No one can possibly 
dispute its desirability as a program, particularly for young children. Being 
on film, it can be shown by television stations in different cities at the most 
suitable time for each community. But, in fact, it is shown at a most unsuitable 
time on ABC network-affiliated stations, particularly in the Far West. The 
option-time clause of the ABC affiliation agreements, and the abdication of sta- 
tion responsibility by the affiliated stations, are clearly to blame. 

In the East, ABC elected to distribute the program during option time from 
7:30 to 8:30 p. m. on Wednesday evening. Ali eastern affiliated stations ac- 
cepted the program at this time, despite the obvious unsuitability of forcing 
small chlidren either to miss Disneyland or to sit before the television set until 
8:30 on a school night. 

In the Far West, the situation is even worse. ABC distributes the Pabst 
Prize Fights live throughout the United States from 10 to 11 p. m. eastern time 
on Wednesday. This program is broadcast live over ABC affiliated stations in 
the Far West between 7 and 8 p. m. Pacific time, a period which falls within 
ABC’s option time. For this reason, ABC distributed Disneyland to its Far 
West affiliates for showing between 8 and 9 p. m. Wednesday night, also within 
ABC's option time. As a result, the children in the Far West must stay up half 
an hour later than children in the East to see Disneyland. 

Another sign of the decline of station responsibility for program selection is 
evident in the way NBC and CBS have virtually saturated the 3 hours of option 
time during the prime viewing hours of the evening. 

As shown at page 19 of this memorandum, during the representative week of 
February 19, 1956, NBC and CBS saturated 93 to 96 percent of the prime time 
(7:30 to 10:30 p. m., e. s. t.) of their basic must-buy affiliated stations in the 
40 markets where NBC and CBS each had a must-buy affiliate. These 40 markets 
contain 71.5 percent of all the television sets in the United States. 

There is no justification for this network saturation of prime viewing time. 
It cannot be demonstrated that affiliated stations accept each of the network 
programs because it is the best program available. In fact, the opposite is 
often indicated. In markets with more than three stations, where there are 
independent stations offering nonnetwork programs, the nonnetwork programs 
frequently draw greater audiences than network programs offered by the affiliated 
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stations at the same time. Typical examples in the Los Angeles area appear in 

the following table (based on the Audience Research Bureau rating for October 

1955) : 

Tuesday, 7:30 to 8 p. m.: Audience rating 
Waterfront .5 (KTTV). 
TE CCI Te a ra crete Seen eden opine 11.2 (ABC). 
My Favorite Husband .5 (CBS). 
Dinah Shore and News Caravan 7 3.3 (NBC). 

Tuesday, 8 to 8:30 p. m.: 

Science Fiction Theater 3.7 (KTTV). 
I Nn ne oe ee ae 10.5 (NBC). 
bi ee elle SR eS a LR 10.4 (ABC). 
Navy Log .9 (CBS). 
Tuesday, 8:30 to 9 p. m.: 
Wyatt Earp .4 (ABC). 
You'll Never Get Rich .2 (CBS). 
Liberace .0 (KTTV)2 
Martha Raye .7 (NBC). 

Friday, 9:30 to 10 p. m.: 

Penouse OF trates) 2 ee OG! i JE eee ee 13.8 (CBS). 
Confidential File 11.5 (KTTV).* 


Weleen Vibert 28 ey ee ns ae 11.5 (KTLA).* 
i 8 (KHJ)2 


(NBC). 
(ABC). 


(KTTV).’ 
Perry Como Show___-------------- it RL eS es 5.1 (NBC). 
Jackie Gleason Stage Show 2.6 (CBS). 
Spade Cooley .4 (KTLA)2 
Sunday, 9 to 9:30 p. m.: 
GE Theater 4 : j 5.4 (CBS). 
Bandstand Revue : 14.2 (KTLA). 
Dr. Hudson’s Secret Journal i 2.1 (KTTV). 
TV Playhouse ; .6 (NBC). 
Chance of a Lifetime_______~_ Ui JU _... 3.8 (ABC). 
Sunday. 9:30 to 10 p. m.: 
Confidential File .6 (KTTV). 
Aitvee Mitcheock Prescuteuo.. 1k oe ete 3.3 (CBS). 
Bandstand Revue 8.7 (KTLA). 
Py Piayheteetiis us Ys ie ee, bbe i, .4 (NBC). 
Rae Demat Ore bas Sah a ae i ea iis sau; ¢Bi 643@). 

? Nonnetwork. 

fYenerally speaking, these desirable nonnetwork programs are on film and are 
available to the network-affiliated stations in most of the major markets. In 
most of these markets there are no independent stations, and the distributor of 
the nonnetwork program undoubtedly would like to place it in that market on an 
affiliated station. Moreover, the distributor of the nonnetwork program will 
usually pay the full station rate, instead of the low percentage of the station rate 
(in the range of 30 percent) customarily paid by the networks. Yet, almost 
invariably the affiliated station accepts the network program instead of the supe- 
rior nonnetwork program. 

The ultimate effects of inroads on station responsibility arising from the FCC- 
sanctioned network practices can be seen vividly in the radio industry, where 
NBC’s Monitor program blankets the NBC stations during the entire weekend. 
Regardless of Monitor’s merits as a program, its very existence proves that when 
networks are given the opportunity to foree network programs upon the stations 
during certain hours and to induce the stations to take network programs during 
all the other hours, nothing can prevent complete saturation of the air with 
network programs. 

According to trade reports, Monitor was literally forced on many unwilling 
NBC radio affiliates by exerting pressure on NBC-TY affiliates owned by the same 
interests. If Monitor has already come to radio, how far off can it be for TV? 
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Independent producers 


The great source of competition with the networks in production of programs 
lies in the advertising agencies, established movie studios, and independent 
producers. 

To a considerable degree, these competitive sources of programs are subject 
to the dictates of the networks upon which they will be dependent for acceptance 
of the program and clearance of time for its broadcast. 

The established motion-picture companies and the so-called independent pro- 
ducers can operate successfully only if they can find a purchaser ready, willing, 
and able to pay the high price that is necessary to cover the high costs of pro- 
duction. The only buyers in a position to pay this high price for a program are 
the network organizations, the advertising agencies representing national net- 
work advertisers, and the national network advertisers themselves. In competing 
for a sale to a national advertiser or an advertising agency representing such an 
advertiser, the independent producer is competing with the network company 
itself. The power of the network company over the most desirable broadcast 
time gives it a decisive edge in dealing with a sponsor. 

Moreover, the network company is frankly interested in selling the sponsor 
a network-produced show in preference to an outside show. This network pref- 
erence for network programs may rest on the honest conviction of the network 
executives that their programs are better, as suggested by Dr. Frank Stanton’s 
statement that “We have found, by and large, that the greatest assurance of 
* * * quality programing is for us to do it ourselves” (hearings, supra, p. 990). 

It is obvious that the network company is not the only entity capable of pro- 
ducing good programs. Many of the best and most popular TV programs, such 
as Disneyland, the Groucho Marx Show, the $64,000 Question, Screen Directors’ 
Playhouse, and Ford Theater, are produced by independent firms. But it is also 
obvious that the network company has a clear financial interest in selling a spon- 
sor the network show, which represents a substantial network investment that 
‘annot be recovered unless the show is sold. Furthermore, the network company 
usually makes a profit in selling its own program over and above the profit it 
makes in selling the time on which either a network show or an independent 
show is broadcast. 

Thus, the independent program producer finds himself in the following dilemma: 

(a) He must distribute his program on a national scale during prime viewing 
time in order to recover the costs of production and a reasonable profit. 

(b) Because of the time-option provisions of network affiliation agreements, 
the must-buy policy, and the economic power of the network companies over the 
affiliated stations, prime viewing time on a national seale can today be cleared 
effectively only through the networks. 

(c) The independent program producer, or the national advertiser who wants 
to sponsor his program, must therefore deal with the network company in order 
to obtain national distribution during prime viewing time. 

(ad) The network company, however, is producing its own programs and trying 
to sell its own programs to the same sponsor. 

(e) AS a result, the independent program producer can only sell through his 
own major competitor—the network company—and sales can be made only when 
the network is unable to persuade the advertising sponsor to take a network- 
controlled show instead. 

Advertisers 

Out of 2,378 national advertisers, only 123 have budgets of $1,500,000 and over, 
and only 58 have budgets in the range of $1 million to $1,500,000. Over 75 percent 
have budgets of $250,000 a year or less. Yet, the time and program charges for 
a half-hour show over a national network during prime viewing time run be- 
tween $50,000 and $100,000 per week, or $2,500,000 to $5 million per year. A Fed- 
eral Communications Commissioner recently stated that only 25 advertisers con- 
trol more than 50 percent of commercial television time.* 

With increasing frequency the big-budget advertiser is not interested in a net- 
work-produced program, but either produces its own film program, or purchases a 
film program created by an independent producer. However, the big-budget 
advertiser usually needs nationwide or at least regional coverage during the prime 
evening broadcast hours. The advertiser might want to distribute a program on 
stations of his own choice, including some network-affiliated stations and some 


Senate Interstate Commerce Committee hearings on television industry, February 21, 
1956, transcript, p. 538. 
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independent stations, delivering the film to each station without using the network 
transmission facilities. But under the time-option provision in network affiliation 
agreements, the networks can control the prime hours on affiliated stations, and 
the big-budget advertiser must deal with the network to obtain national or regional 
coverage. And the under the networks’ coercive must-buy policy, the major ad- 
yertiser must buy the time of network affiliates both in markets in which the ad- 
vertiser is not interested and in markets where the advertiser would prefer a 
nonnetwork station. So long as this compulsion exists, the advertiser is forced 
either to purchase a program selected or produced by the network, or, at the very 
least, to accept the time and stations dictated by the network for any independently 
produced program he desires to sponsor. 

The only trace of competition, insofar as the major national advertiser is con- 
cerned, is the competition among the network companies. And whichever network 
company the advertiser deals with, he continues to be subject to dictation as to 
time, market coverage, and program content. Thus, from the advertiser’s view- 
point, the network practices reduce the opportunities for free selection of the tim- 
ing. description, and content of the message to be put before the purchasing public. 

Many big-budget national advertisers do, of course, continue to place announce- 
ments or even programs on a spot basis through national spot representatives of 
both network-afliliated and independent television stations. Even in this aspect 
of placement of advertising, however, the networks are permitted to engage in 
practices that restrain competition. The prime broadcasting hours are blanketed 
by network programs so that spot business is shunted to less desirable time. 
The threat of loss of network time acts to inhibit the advertiser from using the 
competing medium of spot advertising. Where the networks themselves act as 
spot representatives for affiliated stations, they are in a position to shift the 
interest of the advertiser back to network activity which is more profitable to 
the network and less profitable to the affiliated stations. 

The restrictions on the activities of major national advertisers have a less 
serious effect upon the economy as a whole than the limitations imposed upon 
relatively small advertisers. The high cost of network television time in the 
prime hours and the paucity of million-dollar advertising budgets suggest that 
network advertising is a privilege of the few, that big companies can use it while 
little companies cannot, that companies which sell on a regional rather than a 
national basis are virtually excluded from network television advertising, and 
that the preservation of competition in fields where consumer advertising is a 
key to success requires the creation and maintenance of effective forms of 
competition with the networks. 

The crucial importance of TV advertising as a competitive sales factor is 
well illustrated by the following statements of Sylvester Weaver, president of 
NBC, in a recorded interview published in the February 28, 1955, issue of 
Broadcasting-Telecasting magazine: 

“The only thing is—the radio formula was a very restricted national advertis- 
ing formula. In a large part, purposely restricted by those of ua who were in 
it because it was very effective for a top group of advertisers. There wasn’t any 
particular pressure to cut everybody else in on the melon. 

“Question. Is there a reason why you are thinking along these terms? Do you 
need money ? 

“Answer. We need more money, certainly. There are two reasons. One is 
that you do want the money because you can then have a better service and a 
more vital medium. The other one is a question of equity. 

“Television is so much more important than radio was that, while it really 
didn’t matter if the big advertisers took over radio, they (referring to smaller 
advertisers) did have a way of selling their goods effectively. That’s not true in 
television. Jf television were limited, for instance in the soup field, oniy to the 
big three, the other companies would go out of business, literally go out of busi- 
ness. They could not compete without television, in terms of selling. This is 
something the other media may not believe, but I’m sure it’s true and I am sure 
that most agency people would agree to it, too. 

“Question. It was also true in radio; wasn’t it? 

“Answer. It’s true that the other brands, the smaller companies, did use radio 
in one way or another, but it wasn’t vital. 

“Question. The Alka-Seltzer Co. started from scratch and practically consumed 
the entire headache market; didn’t it? 

“Answer. Yes; I see what you mean. In certain lines that moved into radio, 
they did absolutely take the entire market with broadcast advertising. I 
thought you meant that radio insured the position of the top people. I think 
that is true, but television is just so much more powerful.” [Emphasis added. ] 
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The present television network practices, sanctioned by the chain broadcasting 
rules, help the giant companies through nationwide network television advertis- 
ing to achieve even greater size and even greater domination in their own indus- 
tries. In every field where advertising is a significant factor in mass consumer 
sales, the companies that have already achieved bigness are those that can pay 
the heavy cost of network television advertising in the prime listening and view- 
ing hours. They are the ones that can bid highest for programs. Once they 
establish themselves on a network program protected by option time, they can 
displace the nonnetwork programs of their smaller competitors, and foreclose 
them from access to national or regional television advertising during the prime 
viewing hours. 


Independent stations 


The immediate impact of the coercive time option and must-buy agreements 
falls on the affiliated stations, the independent program producers, and the ad- 
vertisers, as shown in detail above. But this impact is felt most severely of all 
by the independent stations which never have direct contact with the network. 

Like the affiliated station, the independent station can make money only by 
selling time to advertisers. It can sell time to advertisers only if it can build a 
sufficient audience. It can build a sufficient audience only if it offers quality 
programs. In short, the independent station must obtain good programs and 
good sponsors to survive. 

The independent station can produce some inexpensive live programs of its 
own. But it cannot afford to produce expensive live programs by itself, since 
it has no way to recover the costs by national or regional distribution. The indi- 
vidual station must, therefore, rely on outside sources for most of its pro- 
grams. 

The networks are a major source of programs, but these programs are not 
available to the independent station, since they are subject to the first call of the 
affiliated station in the same area. Independent producers of filmed programs 
are another major source, but this source is also becoming less and less available 
to independent stations. The reason, of course, is that the independent program 
producers can only recover their costs by national distribution, and because of 
the time-option problem, national distribution can only be achieved throuch a 
network. Whenever the producer distributes his program through a network, it 
cannot be made available to the independent station that competes with the 
network affiliate. 

Some concrete examples are listed below. They are drawn from the experience 
of KTTV, a successful independent station in Los Angeles, whose audience rating 
is second only to the Los Angeles CBS station, and is higher than the Los Angeles 
NBC and ABC stations. 

1. Early in 1954 an independent film company, Television Pictures of America, 
Inc. (TPA), announced plans to produce a film series entitled “Halls of Ivy” 
starring Ronald Colman. KTTYV tried to obtain the program for its station but 
was told by TPA that a commitment would be needed for a larger group of mar- 
kets. Accordingly, KTTV entered into an agreement with TPA committing KTTV 
to buy the rights for California, Oregon, Washington, and Arizona, taking the 
risk that it would be able to sell the program to other stations in these States 
outside of Los Angeles. However, the agreement contained an escape clause 
requested by TPA, permitting TPA to cancel it if it could sell the program to 
a national advertiser who preferred to distribute it through a network. On the 
last effective day of the escape clause, TPA exercised its right to cancel, since 
it had sold the program to two national advertisers who distributed the program 
on a national network during option-time periods. 

2. In August 1954 KTTV entered into similar discussions concerning the film 
series Rin Tin Tin being produced by Screen Gems, Inc., a wholly owned subsid- 
iary of Columbia Pictures. Although KTTV was one of the first to negotiate for 
the series, the series was subsequently sold to a national advertiser who spon- 
sored it during option time on a national network. 

3. In May 1955 KTTV agreed with Official Films to purchase a new series en- 
titled the Adventures of Robin Hood starring Richard Greene. As in the case of 
Halls of Ivy, KTTV agreed to buy the rights for the entire west coast. However, 
once again the producer insisted on an escape clause permitting the cancellation 
of the program if a national advertiser bought the program for network distribu- 
tion. Within 2 days after the agreement was made, the series was sold to a 
national advertiser for network distribution, and the escape clause was invoked. 
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4. KTTV made offers to buy or invited offers to sell the Los Angeles rights 
to the following programs, before they were sold on a national basis: Captain 
Gallant of the Foreign Legion, Thunder (later retitled Fury), I Love Lucy (sec- 
ond run), It’s Always Jan. 

In each case, the distributor said the program was being held for national 
sale and would not be sold to an individual market. In each case the national 
sale was made, and all of the above programs are being broadcast by networks 
in network-option time. 

5. Similar conversations were had with the distributors representing proper- 
ties entitled “Dr. Hudson’s Secret Journal,’ “The Count of Monte Cristo” and 
“Jungle Jim.” In such cases KTTV was advised that the programs were being 
held for national sale. Following the selling season of the spring and summer 
of 1955, none of these three properties had achieved a national sale and each 
was subsequently offered for sale on a syndicated basis. KTTV did acquire the 
Los Angeles rights to each of these properties and each is currently running 
on the station in class A time. In each of these instances, therefore, KTTV’s 
ability to acquire the properties came about only after rejection by networks or 
network advertisers. 

The independent station is injured not only by the restrictive time-option 
agreement between the network and its affiliates, but also by the must-buy agree- 
ments between the networks and their affiliates. The must-buy arrangements 
hurt the independent station in two ways: 

(a) First, national advertisers are forced to buy network time on more sta- 
tions than they would buy with full freedom of choice. As a result, in some 
must-buy markets all the available stations are occupied with network pro- 
grams during the prime viewing hours, and are not available to participate in 
national syndications of nonnetwork programs along with independent stations 
in other cities. 

(b) Second, the national advertisers who own their own film programs and 
merely desire to buy network time are foreed to buy the time of a network 
affiliate in a city where the advertiser might prefer to deal independently with 
an independent station, without using network facilities at all. Thus, an ad- 
vertiser might want to buy time in 30 selected cities from network affiliates 
through the network, but in the case of Los Angeles might prefer to deal inde- 
pendently with KTTV, mailing the film directly to KTTV without using the 
uetwork organization. The advertiser cannot do this under the network “must- 
buy” policy, which compels him to use the network’s Los Angeles station as a 
condition of using the network affiliates in other cities. Thus, KTTV’s local 
competitor gets the program and the revenue not on its competitive merits in 
Los Angeles, but because it is tied into a “must-buy” package with stations in 
other cities. 


VI. PARALLEL BETWEEN PRESENT POSITION AND PRACTICES OF THE TELEVISION NET- 
WORKS AND THE ACTIVITIES OF MOTION PICTURE PRODUCERS AND THEATER CHAINS 
HELD ILLEGAL BY THE SUPREME COURT 


There is a striking parallel between the television industry and the motion 
picture industry. Both industries are primarily engaged in producing entertain- 
ment for the public. Both consist primarily of units which produce programs 
and units which show the programs to the public. In fact, an increasingly large 
percentage of the programs used by the television industry consists of motion- 
picture films, many of them produced by established units in the motion-picture 
industry. 

It therefore seems relevant to compare the structure of the television industry 
today with the structure of the motion-picture industry. It would be logical 
to expect that similar distribution practices were employed in both industries 
and that there would be similar struggles for market control. The inquiry he- 
comes especially relevant because the structure of the motion-picture industry 
has been rigorously tested under the antitrust laws, in a series of cases decided 
by the United States Supreme Court. 

The comparison shows that the structure and distribution practices of the 
television industry today are remarkably similar to the structure and distribu- 
tion practices of the motion-picture industry that the Supreme Court held in 
1948 to violate the antitrust laws. 

In the motion-picture industry five major film producing companies produced 
and distributed the bulk of the motion pictures. These companies also owned 
interests in many of the first-run motion-picture theaters in the United States, 
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and they had long term agreements with independent chains of first-run theaters. 
The major film producing companies and the first-run theater chains engaged in 
the following distribution practices, among others: 

(a) Block-booking and blind-selling agreements under which the theater chains 
committed themselves to take a block of the producing company’s films before 
they were produced, instead of selecting individual films on their merits. These 
agreements were the same in purpose and function as the time option provisions 
of the television network-station affiliation agreements. 

(b) Agreements between the independent theater chains and the film dis- 
tributors, under which the distribtuor was compelled to give first-run rights 
to all of the theaters in the chain, as a condition of placing the film in any one 
theater of the chain. These agreements were the same in purpose and function 
as the “must-buy” feature of the television networks’ agreements with sponsor- 
ing advertisers. 

In a series of cases, the Supreme Court ruled that both types of agreements in 
the movie industry were unreasonable restraints of trade under’section 1 of the 
Sherman Act, and were illegal per se. The Court found that these agreements 
illegally deprived competing independent theaters of the opportunity to obtain 
the defendant producers’ pictures individually on a first-run basis, and illegally 
deprived competing film distributors of the opportunity to have their films dis- 
tributed in theaters controlled by the defendant theater chains. The Court also 
ruled that through the use of these unreasonable restraints the defendant com- 
panies were guilty of attempts to monopolize the business of motion picture ex- 
hibition under section 2 of the Sherman Act. The Court approved decrees 
nullifying the illegal agreements and enjoining the making of similar agreements 
in the future. (See United States v. Paramount Pictures, Inc., 334 U. S. 131 
(1948) ; United States v. Griffith, 334 U. 8. 100 (1948).) 

There are only three major respects in which the structure of the movie in- 
dustry found illegal so recently differs from the structure of the television in- 
dustry today. One of these differences is irrelevant from an antitrust stand- 
point. The other two differences are hardly in favor of the network position. 
These differences are as follows: 

1. In the motion-picture industry the income is ultimately derived from the 
sale of theater admissions to the public. In the television industry income is 
ultimately derived from the sale of program sponsorship to advertisers. In 
both cases, however, income depends directly upon the quality of the program 
and the number of people who can be persuaded to see it. From an anti-trust 
standpoint, the difference is not significant. 

2. There are many more motion-picture theaters in the United States, including 
many more first-run theaters, than there are television stations. At the time of 
the movie antitrust cases, there were over 18,000 theaters, of which over 3,000 
were first-run theaters. In contrast, there are only 450 commercial television 
stations in the United States. Thus, access to the market—the viewing public— 
is obtained through a much smaller number of individual units than in the 
motion-picture industry. This fact, of course, makes denial of access to the 
market a far more serious antitrust problem in the television industry than in 
the movie industry. 

8. Although there are many more motion-picture theaters than tlevision 
stations, the total television audience is far larger than the total movie audience, 
both in number of individual viewers and in number of daily or weekly viewing 
hours per individual. The combination of a larger audience accessible through 
a smaller number of outlets increases the competitive advantages to be obtained 
by controlling access to the market and increases the importance of preventing 
the use of illegal means to acquire that control. 

The Supreme Court opinions in the movie cases are almost exact legal and 
factual precedents for determining whether the conduct of the networks and 
their affiliated stations amounts to illegal restraints of trade and attempts to 
monopolize the television industry. As shown below, these opinions clearly es- 
tablish that the existing time option provisions of the network affiliation agree- 
ments and the must-buy policy of NBC and CBS are illegal restraints of trade 
under section 1 of the Sherman Act, and that the use of these restrictive arrange- 
ments constitutes an illegal attempt to monopolize under section 2. 


The time option as a form of block booking 
In the Paramount case, the Supreme Court defined block booking in the movie 
industry as follows: 


“Block booking is the practice of licensing, or offering for license, one feature 
or group of features on condition that the exhibitor will also license another fea- 
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ture or group of features released by the distributors during a given period. 
The ioe are licensed in blocks before they are actually produced” (334 U. S. 
at 156). 

This definition also fits the time option practice in the TV industry. For the 
time option, the definition might be paraphrased as follows: 

“The network-time option is the network practice of agreeing or offering to 
transmit to a station one program or a group of programs on condition that the 
station will also accept for broadcast another program or group of programs 
to be transmitted by the network at its option during specitied periods of the 
broadeast day. The station grants the option and agrees to accept the pro- 
grams during specified periods before the programs are actually produced.” 

The Supreme Court found that: 

“Block booking prevents competitors from bidding for single features on their 
individual merits” (334 U. S. at 156). 

Time options have the same result in the television industry. 

The Court also found that block booking permits the film owner to use his 
monoply of a desirable film to compel exhibitors to take less desirable firms, 
thus giving these less desirable films an undeserved market advantage over 
films of competing producers. The Court said: 

“Where a high-quality film greatly desired is licensed only if an inferior one 
is taken, the latter borrows quality from the former and strengthens its monopoly 
by drawing on the other. The practice tends to equalize rather than differen- 
tiate the reward for the individual copyrights. Bven where all the films in- 
cluded in the package are of equal quality, the requirement that all be taken 
if one is desired increases the market for some. Each stands not on its own 
footing but in whole or in part on the appeal which another film may have. 
As the district court said, the result is to add to the monopoly of the copy- 
right in violation of the principle of the patent cases involving trying clauses” 
(3384 U. S. at 158). 

The same reasoning, of course, applies with full force to television programs. 
The fact that affiliation agreements are not based on copyright licensing is 
irrelevant. Television programs on film are individually copyrighted, and 
scripts of live programs can be and often are covered by copyrights. Further- 
more, whether or not a program enjoys the monopoly of a copyright, every indi- 
vidual program itself enjoys an inherent economic monopoly. It can be imi- 
tated but not duplicated. There is only one Disneyland, one Arthur Godfrey, 
one George Gobel, one I Love Lucy, etc. These programs enjoy economic 
monopolies that are not materially affected by the existence or nonexistence 
of a legal copyright. 

It also seems clear that the Supreme Court affirmed the finding of the district 
court that block booking was illegal per se and that the rule of reason was 
not applicable. United States v. Paramount Pictures, Inc. (66 F. Supp. 323, 348 
(1946) ; 70 F. Supp. 53, 72 (1947) (Conclusion of Law No. 11)). This seems 
an inescapable inference from the fact that justification of block booking on 
grounds of convenience or necessity was specifically rejected as irrelevant by 
the Court, as follows: 

“Columbia Pictures makes an earnest argument that enforcement of the re- 
striction as to block booking will be very disadvantageous to it and will greatly 
impair its ability to operate profitably. But the policy of the antitrust laws 
is not qualified or conditions by the convenience of those whose conduct is 
regulated. Nor “can a vested interest in a practice which contravenes the 
policy of the antitrust laws receive judicial sanction” (334 U. S. at 159). 

And in International Salt Co. v. United States (332 U. S. 392 (1947)), the 
Court upheld summary judgment in a section 1 proceeding based on Interna- 
tional’s practice of requiring lessees of its patented machines to purchase its 
unpatented salt. The Court held that it was “unreasonable, per se, to foreclose 
competitors from any substantial market” and that proof of the alleged reason- 
ableness of the practice need not be considered. 

This is in striking contrast to the Federal Communications Commission’s 
treatment of time options in 1941. It will be recalled that the Commission, 
after issuing chain-broadcasting findings and proposed regulations in May 1941 
that specifically condemned the time option as against the public interest and 
prohibited its further use, later modified these findings and regulations so as 
to permit limited use of the time option. The Commission explained its action 
on the ground that the use of time options was undoubtedly a convenience and 
would help the weakest of the existing radio chains to strengthen its competi- 
tive position. 
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This action was taken 7 years before the Supreme Court issued its motion- 
picture opinions in 1948. It seems most unlikely that the Commission would 
have taken such action if the Supreme Court opinions had been before it at 
the time. 


Film master agreements and the networks’ must-buy policy 


In United States vy. Griffith (334 U. 8. 100 (1948)), the Supreme Court con- 
sidered the legality of master agreements between independent theater chains 
and motion-picture film distributors, under which the theater chain was licensed 
to exhibit the distributors’ films on a first-run basis in all of the theaters in the 
chain. Some of the theaters were in single-theater towns, with no competition, 
while others were in multiple-theater towns where they competed with theaters 
owned by others. 

The Supreme Court found that it was illegal per se for the theater chains to 
exact agreements from the distributors granting first-run rights for all the the- 
aters in the chain. The Court reasoned as follows: 

“A man with a monopoly of theaters in any one town commands the entrance 
for all films into that area. If he uses that strategic position to acquire exclusive 
privileges in a city where he has competitors, he is employing his monopoly 
power as a trade weapon against his competitors. It may be a feeble, ineffective 
weapon where he has only one closed or monopoly town. But as those towns 
increase in number throughout a region, his monopoly power in them may be used 
with crushing effect on competitors in other places. He need not be as crass as 
the exhibitors in United States v. Crescent Amusement Co., supra, in order to 
make his monopoly power effective in his competitive situations. Though he 
makes no threat to withhold the business of his closed or monopoly towns unless 
the distributors give him the exclusive film rights in the towns where he has 
competitors, the effect is likely to be the same where the two are joined. When 
the buying power of the entire circuit is used to negotiate films for his com- 
petitive as well as his closed towns, he is using monopoly power to expand his 
empire. And even if we assume that a specific intent to accomplish that result 
is absent, he is chargeable in legal contemplation with that purpose since the 
end result is the necessary and direct consequence of what he did. United States 
v. Patten, supra (p. 543). 

“The consequence of such a use of monopoly power is that films are licensed 
on a noncompetitive basis in what would otherwise be competitive situations. 
That is the effect whether 1 exhibitor makes the bargain with the distributor or 
whether 2 or more exhibitors lump together their buying power, as appellees did 
here. It is in either case a misuse of monopoly power under the Sherman Act. 
If monopoly power can be used to beget monopoly, the act becomes a feeble 
instrument indeed. Large-scale buying is not, of course, unlawful per se. It 
may vield price or other lawful advantages to the buyer. It may not, however, 
be used to monopolize or to attempt to monopolize interstate trade or commerce. 
Nor, as we hold in United States vy. Paramount Pictures, Inc., post (p. 13), may 
it be used to stifle competition by denying competitors less favorably situated 
access to the market” (334 U. 8. at 107). 

In the Paramount case, the Supreme Court considered master agreements 
covering all of the theaters in a particular chain from another aspect. As in 
Griffith, the Court found such agreements illegal insofar as they combined 
theaters in single-theater towns with theaters in multiple-theater towns. Be- 
fore reaching this issue, however, the Court first found such master agreements 
illegal on a separate and independent ground, as follows: 

“In the first place, they eliminate the possibility of bidding for films theater 
by theater. In that way they eliminate the opportunity for the small competitor 
to obtain the choice first runs, and put a premium on the size of the circuit. They 
are, therefore, devices for stifling competition and diverting the cream of the 
business to the large operators” (834 U.S. at 154). 

The above language reads exactly on the must-buy policy of the two major 
television network companies. Each television station is a pro tanto monopoly 
granted by license of the Federal Government. In any market, the number of 
stations is limited by law. In some markets on the must-buy lists of both NBC 
and CBS, the stations affiliated with these network companies are the only sta- 
tions in the market. Even when there are competing stations in the same mar- 
kets, the must-buy policies of the two network companies, in the words of the 
Paramount opinion, “eliminate the opportunity for the small competitor [inde- 
pendent television station] to obtain the choice first-runs [sponsored programs] 
and put a premium on the size of the circuit [network].” 
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Moreover, whereas the master agreements in Griffiths were condemned even 
in the absence of threats to withheld access to the monopoly theaters unless the 
distributors granted exclusive rights to the chain’s theaters in competitive towns, 
the network must-buy policy is clearly based on a most explicit threat not to sell 
time on the network’s monopoly stations unless the advertiser also purchases time 
on the network’s stations in competitive markets. 

Finally, Griffith and Paramount both condemn a must-buy policy as illegal, 
even when interpreted as an individual refusal to deal. It is even more clear 
that a must-buy policy is illegal when, as in the case of the TV networks, it 
results from a: collective refusal to deal under an explicit or implied agreement 
amongia group of individual sellers. In United States vy. First National Pictures, 
Inc. (282 U. 8.44 (1930)), the Supreme Court held it illegal for the dominant 
motion-picture distributors to agree on a standard form of licensing contract 
for dealing with exhibitors, and to refuse to deal with exhibitors who declined 
to sign this contract. In Fashion Originators Guild of America v. Federal Trade 
Commission (312 U. 8. 457 (1941) ), the Court applied the same doctrine to con- 
demn an agreement among dress manufacturers to refuse to deal with pur- 
chasers who also bought dresses from so-called style pirates. The Court ruled 
that even if style piracy was a legal wrong, the defendant manufacturers had no 
right to prevent the wrong by a collective refusal to deal, Collective refusals 
to deal are illegal per se, and the alleged reasonableness of the refusal is irrele- 
vant. Columbia Steel Co. vy. United States (334 U. S. 495, 522 (1943) ). 

The network must-buy policy is plainly a collective refusal to deal. The net- 
work in effeet agrees with its affiliates that it will not sell time to the sponsor 
for any one station on the must-buy list, unless the sponsor buys time on all 
the other stations on the list. Each affiliated station agrees with the nework 
and the other affiliates that it will not sell time for the program of an advertis- 
ing sponsor (even a program owned or produced by the sponsor) during option 
time unless the sponsor places the program on all the other affiliated stations in 
the network’s must-buy list. While the affiliated station is technically free to 
accept the sponsor’s program during option time if the network has not yet 
cleared another program, the station must displace the sponsor’s program and 
refuse to deal with him as soon as the network exercises its option right. 

Under the above-cited cases, such collective refusals to deal are illegal 
per se under the Sherman Act, even when they have sume higher motive than 
the elimination of competition, so long as the elimination of competition is the 
necessary result. 

Monopoly in the motion-picture and television industries 

In the motion-picture industry cases cited above, the Supreme Court ruled 
not only that the practices employed by the defendants were illegal restraints 
of trade under section 1 of the Sherman Act, but also that, through use of these 
restraints, the defendants had achieved, and in some cases had exercised, an 
illegal power to monopolize in violation of section 2 of the Sherman Act. 

The same conclusion seems warranted in the television industry. Through 
the use of affiliation agreements containing time options and through the must- 
buy policy, the major network companies achieved and have exercised the power 
to monopolize the business of television broadcasting. In the words of the Para- 
mount case, they have combined the individual monopoly power conferred by 
each of a large number of FCC station licenses to “beget monopoly.” They 
have clearly acted in collaboration with their affiliates to deny fair competitive 
opportunities to independent TV stations, to independent producers of television 
programs, and to the advertisers who employ the television medium. By the 
control of television station time in all the major markets—achieved through the 
time option and the must-buy policy—they have prevented the independent 
television station, the independent program producer, and the advertiser from 
dealing with each other so as to compete with the network companies in na- 
tional or regional broadcasting of television programs. 


Present validity of the motion-picture opinions 


The principles laid down in the Paramount and Griffith cases have not been 
changed or questioned in subsequent opinions of the Supreme Court. The case 
of Times-Picayune Publishing Co. v. United States (345 U. S. 594 (1953) ), some- 
times cited as weakening these principles, does not in any way dilute the force 
of the Paramount and Griffith motion-picture cases as precedents establishing 
that the television network practices are violations of the antitrust laws. 

In the Times-Picayune case, the charge was that a New Orleans newspaper 
company, owning the only morning newspaper and 1 of 2 evening newspapers 
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in the city, required advertisers to purchase space in both of its newspapers as 
a condition of buying space in either newspaper. This was alleged to be an un- 
reasonable restraint of trade under section 1 of the Sherman Act and an at- 
tempt to monopolize under section 2. 

The Court, after reviewing the relevant precedents including the motion- 
picture cases, stated as a principle that a tying arrangement (where the sale 
of a product or service is conditional on the buyer’s purchasing some other 
product or service) is a per se violation of section 1 of the Sherman Act, where 
(1) the seller enjoys a monopolistic position in the market for the “tying” product 
and (2) a substantial volume of commerce in the “tied” product is restrained 
(345 U. S. 594 at 609). The Court then found that because the defendant’s 
morning newspaper’s advertising linage hovered around 40 percent of linage 
in all New Orleans dailies, it did not “in the absence of patent or copyright con- 
trol” have “that market ‘dominance’ which, in conjunction with a ‘not insub- 
stantial’ volume of trade in the ‘tied’ product, would result in a Sherman Act 
offense’ (345 U. 8S. 594, 612-613). Furthermore, the Court held that there was 
no “tying” because the 2 newspapers owned by 1 company were selling indis- 
tinguishable products to advertisers—the products were identical and the mar- 
ket the same (345 U. 8S. 594, 614). It then found that there was insufficient 
evidence of deleterious effects on the defendant’s competitors to show unreason- 
able restraint of trade (345 U. 8S. 594, 621-622). There was no illegal collective 
refusal to deal because there was just one corporation and no group or con- 
certed refusal (345 U. 8S. 594, 627). Nor was there an attempt to monopolize 
in violation of section 2 of the Sherman Act because the acquisition of the two 
newspapers and the requirements that advertisers use both were motivated by 
legitimate business aims rather than specific intent to monopolize (345 U. S. 
594, 627). 

The Times-Picayune case involved facts so widely different from the facts in 
the motion-picture cases and the facts in the television industry as to be 
irrelevant. The acquittal in Times-Picayune was based on the absence of a 
showing of a monopoly of the tying product, which in the motion-picture cases, 
was inherent in the copyrights of the producers (United States v. Paramount 
Pictures, supra) on the one-theater towns of the theater circuits (United States 
v. Griffith, supra). The requisite monopoly in the television industry, on which 
the network-company practices are based, is established not only by the copy- 
right and inherent uniqueness of each program but also by the protected posi- 
tion of each station under a system where necessarily there can be only a 
limited number of stations. Furthermore, “tying” clearly exists in the tele- 
vision industry because the television programs block booked under the time 
option differ from one another, and because the market varies from that covered 
by a single station to the combined markets of the 50 stations on the “must buy” 
list or of the two-hundred-odd affiliates comprising the entire network. And even 
if these obvious monopoly features are not sufficient to make illegal per se both 
the “block booking” form of “tying arrangement” represented by the network 
option time options and the concerted refusal to deal represented by the “must 
buy” policy, it is clear that, unlike the New Orleans newspaper situation, the 
network companies have achieved dominance of the television-advertising mar- 
ket, have restrained a substantial volume of commerce, and have seriously and 
adversely injured the independent stations and independent program producers 
with whom they compete. Finally, the existence or nonexistence of an intent 
to monopolize is irrelevant under section 1, and since dominance has in fact 
been achieved, intent is equally irrelevant under section 2. 

An essential difference in the Times-Picayune case is that it involved a single 
seller, not a group of sellers acting collectively. Collective agreements among 
separate business entities are repugnant to the antitrust laws, whether they 
occur in the movie industry, as in the Paramount and Griffith cases, in the 
television industry, as in the present situation, or in the newspaper industry 
involved in the Times-Picayune case. In Associated Press v. United States (326 
U. S. 1 (1945) ), the Supreme Court struck down the provisions of the Asosciated 
Press bylaws which made it more difficult for a nonmember newspaper to join 
if it competed with an existing member, and which blocked “all newspaper 
nonmembers from any opportunity to buy news from AP or any of its pub- 
lisher members.” 

The Court summarized the illegal effect of these bylaws as follows: 

“The net effect is seriously to limit the opportunity of any newspaper to enter 
these cities. Trade restraints of this character, aimed at the destruction of 
competition, tend to block the initiative which brings newcomers into a field 
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of business and to frustrate the free-enterprise system which it was the purpose 
of the Sherman Act to protect” (326 U. S. 13-14). 


> * * * * * € 


“The Sherman Act was specifically intended to prohibit independent 
from becoming ‘associates’ in a common plan which is bound to reduce their 
competitor’s opportunity to buy or sell the things in which the groups compete” 
(326.U..8. 15). 

The time option and “must buy” arrangements between the network com- 
panies and the affiliated stations clearly have the same restrictive effects on 
independent television stations and independent program producers, 


VII. THERE IS NO ADEQUATE ECONOMIC JUSTIFICATION FOR THE TIME OPTION AND 
“MUST BUY” ARRANGEMENTS BETWEEN NETWORKS AND AFFILIATES 


In antitrust litigation, the familiar defense has been that the monopoly or re- 
straint is necessary and desirable in the economic and practical context of the 
particular industry. To some extent this plea has been recognized in the “rule 
of reason”—not every contract in restraint of trade is illegal. On the other 
hand, many restrictive trade practices are illegal per se, and no rationalization 
in the form of alleged beneficial results can legitimize them. 

As shown in the preceding section, there are strong reasons for believing that 
under the rule of the Paramount and Griffith motion-picture cases, the time 
option and “must buy” arrangements between the network companies and the 
separately owned affiliates are per se unlawful restraints of trade under section 
1 of the Sherman Act. Accordingly, neither the economic convenience or even 
alleged economic necessity of these arrangements nor their long period of use can 
justify their continuance. In the Paramount case, the Supreme Court specifi- 
cally rejected a justification of block booking along these lines (334 U. 8S. 159), 
quoted above. 

In 1941, 7 years before the Supreme Court decided the Paramount and Griffith 
cases, the Federal Communications Commission, after finding time options to be 
against the public interest, nevertheless sanctioned their limited use on a “busi- 
ness convenience” basis. Today, the rule of the Paramount and Griffith cases 
prevents the Commission from permitting the continued use of time options and 
the “must buy” policy, no matter how necessary or convenient these practices 
may be claimed to be for successful television operations in the public interest. 

Nevertheless, the network companies will probably maintain that the time 
option and the “must buy” policy are not illegal per se, but that they are reason- 
able and lawful restraints justified by some special economic circumstances of 
the television industry. Accordingly, it seems appropriate to consider whether 
there is any economic justification for continuing these restrictive practices. 

Initially, it must be emphasized that the burden of proof is on the network 
companies and whatever affiliates may support them. The basic principle of our 
laws is that free competition ultimately best serves the public welfare. There is 
a presumption that whatever progress and success have been achieved under 
monopolistic conditions, greater progress and success could have been achieved 
if those conditions had not been permitted to exist and thrive, and greater prog- 
ress and success can be achieved in the future if these conditions are arrested and 
their promoters deprived of the fruits of monopoly. 

Against that background, it cannot be established, even if economic justification 
were a relevant factor, that the present time option and “must buy” arrangements 
are necessary to the operation of the television industry. 

Justification of time options 

(a) From the standpoint of the affiliated station—It is obvious that the con- 
tinued use of time options is harmful to the affiliated station. It restricts the 
station’s freedom of choice in selecting programs and sponsors. It insidiously 
saps the initiative of the station to broadcast what the station considers the best 
available program for the local community. If the time option did not exist, the 
affiliate would be free to carry the network program which it now carries during 
the time option period, or it could decide instead to accept some other program 
which it considered to be a better and more profitable program to carry. For 
each individual time period, the station would make its own free choice in the 
market. It could continue to negotiate for the right of first call in its area on 
the network program, but it would not be compelled to accept the network pro- 
gram. This would clearly be a much healthier state of affairs for the station and 
for its listening audience. The only conceivable way in which the affiliated station 
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could benefit from the time option would be if the option enabled the network to 
offer the affiliate a better choice of programs than the station could obtain other- 
wise. As shown below, this is not the case. 

(0) From the standpoint of the network.—The networks have argued that 
the time option is essential to permit the production of high quality network 
programs. The argument runs essentially as follows: 

1. High quality programs are expensive to produce; 
2. The costs of production can only be recouped by nationwide distribution 
and advertising sponsorship; and 
3. Nationwide distribution can only be achieved through the use of the 
time option. 
Points 1 and 2 of this argument can readily be conceded, but point 3 can clearly 
be refuted. 

Before dealing with this argument on its merits, it is pertinent to note that 
the networks made the same argument against the limitations on the time option 
which the FCC imposed when it issued the present chain broadcasting regula- 
tions in 1941. These regulations made time options nonexclusive against other 
network companies, and required 56 days’ notice of exercise instead of the 28 
days’ notice which was the practice at that time. The network companies sought 
court injunctions against the 1941 Regulations, and the presidents of NBO and 
CBS submitted sworn affidavits in support of the injunction pleas. 

President Trammell of NBC swore that the nonexclusive feature would result 
in “making it financially and physically impossible to handle a sufficient volume 
of business to support the existing programs of the network organization.” He 
swore that the requirement of 56 days’ notice “will have the practical effect of an 
absolute prohibition against network optional time.” He swore that “the inevi- 
table consequence” of the option time restrictions “‘will be the destruction of 
nationwide network broadcasting to the irreparable injury of NBC.” 

President William 8. Paley of CBS swore that making the option nonexclusive 
against other network companies “will make the clearing of time for the ar- 
rangement of a national network program an almost impossible task.” He swore 
that the requirement of 56 days’ notice would mean that “network broadcasting 
will be working under an unnecessary handicap which will weaken it in compe- 
tition with other media and cause it to lose important business.” ° 

The history of radio and television network broadcasting since the 1941 regula- 
tions were issued shows how fallacious were these sworn predictions of doom. 
Any new network company predictions as to the effect of abolishing option time 
should be viewed with corresponding skepticism. 

The primary network company argument in support of the time option is that 
it is essential to clear time for simultaneous broadcasting throughout the country. 
Simultaneous broadcasting is often necessary for live programs. But as shown 
earlier in this memorandum (p. 16), approximately half of the programs offered 
by the network companies during prime viewing time are on film. There is no 
practical need to broadcast a film program simultaneously at the same hour of 
the same night in every market throughout the country or throughout a region. 
Furthermore, reels of film can be delivered to individual stations throughout 
the country or a region less expensively than a show can be electronically trans- 
mitted to affiliated stations by a network. 

Where simultaneous broadcasting is necessary for a live program or even 
for a film program, time can be effectively cleared by network companies without 
relying on time options. For example, a network company could enter into bi- 
lateral contracts with affiliated stations for firm periods, such as 13, 26, 39, or 
52 weeks, covering a specified time period for a specified program or programs. 
While the network company would bind itself to furnish a particular program 
at the stated time and the station would bind itself to carry the program at 
the stated time, changes in programs could be made by mutual agreement, 
and the station would reserve its customary right to substitute an occasional 
special program of outstanding public importance. The network company would 
continue, as it does now, to communicate with its affiliated stations with respect 
to clearance of programs. There is not the slightest doubt but that affiliated 
stations throughout the country would accept high-quality or popular network 
programs for simultaneous broadcasting even if they were not under the 
compulsion of a time-option clause. Sporting events such as the World Series 


5 The complete texts of the pertinent portions of the Trammell and Paley affidavits appear 
in appendix A. 
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and public-interest events such as political conventions would win clearance on 
their merits as they do now in nonoption time. 

The great difference would be that the networks would no longer be the 
sole effective means of nationwide clearance. Advertisers and independent pro- 
gram producers would have alternative means for distributing programs, dealing 
directly with the stations or with some central clearinghouse that could com- 
municate with stations as effectively as a network company. 

At the present time, it is the inferior network shows—those which the 
affiliated station might reiect in favor of a better independent program, if 
legally and economically free to do so—that the time option protects. For 
example, in the 7-station Los Angeles market, where the network companies 
must compete with independently produced programs offered by the 4 non- 
network stations, audience ratings in October 1955 (American Research Bu- 
reau) showed that during prime evening option time there were 9 network pro- 
grams°* having ratings of 6.5 or less, placing them in 125th or lower place 
out of 247 evening programs, with 50 or more nonnetwork programs having 
higher ratings. It seems obvious that the affiliated stations in any community 
would not accept such inferior network shows if they were not compelled to do 
so by the time option and by the economic pressure of the network companies. 
Abolition of time options would help to end this protection of the inferior 
network programs against the competition of superior nonnetwork shows. 

The network companies may conceivably argue that it is economically neces- 
sary for them to protect inferior shows and to be able to market the inferior 
product by compelling the affiliate stations to accept it. But the network com- 
panies have never made such an argument. The network companies are proud 
of the quality of their programs, and often with excellent reason. Elimination 
or reduction of time options would permit them to prove that their programs 
are good enough to be accepted on their own merits, in competition with inde- 
pendent programs, instead of being forced on the affiliates by compulsion. 

(c) From the standpoint of the advertiser—It has been argued that simul- 
taneous broadcasting of a television program throughout the country is essential 
to the success of the advertising message, and that this can be achieved only 
through the time option. 

It is very doubtful whether simultaneous broadcasting is essential to the ad- 
vertiser. The country is separated into four different time belts, and many 
network shows that are broadcast in the eastern time zone at 8 are viewed 
in the Middle West at 7, in the mountain zone at 6, and in the Far West at 5, 
with apparently satisfactory results. 

So long as a particular program and advertising message are regularly deliv- 
ered at the same hour of the same day in each particular market, it should make 
no difference that the hour and day in one market are different from the hour 
and day in a completely separate market. Particular hours of particular days 
are better for a particular advertising message in some markets than in others. 
Thus, the winter evening viewing habits of people in New England are very 
different from those of the people in Florida and California. For particular 
local reasons, such as a locally televised sporting event or a competing non- 
televised event, Monday evening in some markets may be better than Friday or 
Saturday evening, while the opposite may be true in other markets. 

Accordingly, the only case in which an advertiser really needs simu'taneous 
broadcasting of the program and advertising message throughout the country is 
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the case of the live program. In the case of high-quality live programs, simul- 
taneous clearance can be worked out without difficulty, without need of the time 
option. Clearance of poor-quality live programs may depend on time options, 
but poor-quality programs are of little interest to the advertiser ; the only reason 
the advertiser sponsors them today is that the network company controls the 
prime viewing hours throughout the country, and will only sell these hours to 
the advertiser if the advertiser accepts the inferior program. In fact, there is 
good reason to believe that advertisers would be better able to obtain high 
quality live and film programs and to clear them throughout the country on a 
simultaneous basis if time options did not stand in the way. 

It is the mass circulation of inferior network programs, protected by the time 
option, that makes it difficult—and sometimes impossible—for an advertiser to 
clear time for a high-quality program produced by a nonnetwork source. The 
abolition or restriction of time options would give advertisers a much wider 
choice of programs from independent sources. These programs could be cleared 
for simultaneous broadcasting throughout the country on stations affiliated with 
networks, whenever the affiliated station can be convinced that a particular pro- 
gram is the best program available for the particular time period. 

The clearance procedure could be the same as that projected above for the 
networks. Contracts could be made with the stations for firm periods such as 
13, 26, 39, or 52 weeks covering a specified time period for a specified program. 
These contracts would be immune from encroachment by network companies. 
With prime viewing time opened up for nonnetwork programs, the economic in- 
centive would exist for establishing improved methods of rapid communication 
with stations throughout the country, as, for example, through a clearinghouse. 

It is often argued that time options are necessary in order to enable network 
companies to assure advertisers that a program can be placed at a particular 
time so as to take advantage of the audience attracted by the preceding and 
following programs. This is the so-called audience-flow concept. Even if this 
concept were valid, it is questionable whether for particular advertisers or for 
advertisers as a whole, it outweighs the limitations on access to television sta- 
tions that the time-option system imposes. In fact, however, the audience- 
flow concept is a fiction. Audience ratings and independent surveys show that 
the American people watch the television programs they like and refrain from 
watching programs they dislike, regardless of what program follows or pre- 
cedes. The public is not too lazy to turn the dial; in fact, it takes delight in 
doing so. In October 1955, for example, the $64,000 Question on CBS was 
phenomenally popular. In New York, Los Angeles, Chicago, Seattle, Atlanta, 
Houston, Providence, and Dayton, its ratings ranged from 44.5 (in Houston) to 
59.5 (in Chicago). The preceding program, featuring Red Skelton, had ratings 
ranging from 32.4 (in Dayton) to 14.0 (in Houston). The following program 
had ratings ranging from 7.1 (in Houston) to 27.7 (in Atlanta). The highest 
rating for the following show was achieved in Atlanta, not by a CBS network 
program but by an independently produced film program. 

Any survey of audience habits, whether based on ratings or on interviews of 
a cross-section of the public, would show that the primary factors determining 
the number of people who watch a television program are the quality of the 
program, the quality of programs on other television channels at the same time, 
and the quality of available nontelevision entertainment at the same time. 

Even if there were any validity to the audience-flow argument of the network 
companies, it is a principle that is economically and legally indefensible. It is 
essentially an argument that a network company can assure to an advertiser a 
larger audience than the program itself would ordinarily merit because it can 
capitalize on a captive audience obtained by the quality of a preceding program 
On this theory, the time option becomes a device that enables the network com- 
panies to sell time for inferior programs, and to give these inferior programs 
an unfair competitive advantage over other programs exhibited at the same 
time, which the inferior program could not obtain on its own merits. 


Justification of the must-buy policy 


The usual justification offered for the must-buy policy is that the network can 
only retain its affiliations with television stations, and obtain sufficient revenue 
to produce high-quality programs, if each network program is distributed to all 
of the affiliated stations on the must-buy list, and the advertising sponsor pays 
for time on all such stations. 

The short answer to this argument is that the American Broadcasting Co., 
which does not follow the must-buy policy, is a successful and increasingly suc- 
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cessful network. It is therefore clear that the must-buy policy is not essential 
to the success of a network. It may be true that ABC is not yet as strong a 
network as NBC or CBS. It may also be true that the must-buy policy adds to 
the profits of NBO and CBS. But if these are the facts, they prove merely that 
the must-buy policy is an exercise of monopoly power by the dominant network 
companies. It is not a policy that must be followed to achieve network success, 
but it is a policy that can be used by a strong network company to compel ad- 
vertisers to purchase station time on stations that the advertisers do not want. 

If further proof is needed, consider the situation in radio. If the must-buy 
policy is essential to achieve network success in television, the same must be true 
to achieve network success in radio. For some time, the NBC and CBS radio 
networks did follow the must-buy policy. In recent years, however, the number 
of radio stations in all markets has increased to a point where some advertisers 
prefer to deal with unaffiliated stations rather than to buy the entire NBC or 
CBS must-buy network. As a result, NBC and CBS have recently abandoned 
the must-buy policy for their radio networks. 

Nothing could prove more clearly that the must-buy policy is an instrument of 
monopoly power, that its exercise proves the existence of monopoly power, and 
that it cannot be imposed on the networks’ customers once the networks’ 
monopoly has been ended. 

So far as the stations themselves are concerned, the must-buy lists of NBC 
and CBS cover only about one-third of the stations with which each network 
has affiliation agreements. Most of these stations have a strategic position in 
a major market. More often than not, they would probably be taken by the net- 
work advertiser regardless of any must-buy policy. When they are not taken, 
their strategic position would enable them to sell the time to some other sponsor 
for possibly a better program and at a net rate higher than the network com- 
pensation. Thus, the must-buy policy is not a necessity for the one hundred-odd 
CBS and NBC stations covered. Furthermore, many of the one hundred-odd 
affiliates of each network that are not included in must-buy lists are operating 
profitably. 

VIII. THE REMEDY 


To remove the restraints on competition in the television industry, prompt 
and substantial amendments of the chain broadcasting regulations are necessary. 
This action is appropriate, whether the restraints are considered as violating 
the antitrust laws or as violating the Communications Act policy of free com- 
petitive broadcasting, with responsibility lodged in the station licensee. 

The parallel between the television industry today and the movie industry that 
was forcibly reorganized under the Supreme Court’s 1948 decision suggests that 
parallel remedies should be applied. In the motion-picture case block booking 
for the distribution of pictures and must-buy arrangements for the circuits of 
theaters were outlawed. In addition, in order to restore competitive conditions 
in the industry and to deprive the violators of the fruits of their illegal activities, 
the motion-picture producers were required to divest themselves of their owner- 
ship interest in motion-picture theaters (Paramount Pictures, Inc. vy. United 
States, 85 F. Supp. 881 (S. D. N. Y. 1949)). In effect, the Court prohibited one 
entity from producing motion pictures and at the same time owning, or having 
a long-term affiliation agreement with, the theaters in which the pictures were 
exhibited. 

The essentially similar facts of the television industry might well justify the 
similar relief of divorcing the production function of the network companies from 
their distribution function and their ownership of stations, At the very least, 
it is essential to eliminate discriminatory time options, must-buys, and exclusive 
dealing relationships between television stations and network companies, so that 
independent television program producers and independent television stations 
can compete freely with network companies, network-owned stations, and net- 
work-afliliated stations in the production and sale of television programs, and 
the sale of station time to nationwide, regional, and local advertisers, and so 
that the viewing public can enjoy the best programs available from any creative 
source. 

At the minimum, the chain broadcasting regulations should, therefore, be 
amended as follows: 

(a) To abolish the time option, section 3.658 (d) of the regulations should be 
amended to forbid any form of option under which a station agrees in advance 
to clear time for a network program or in any way to permit a network company 
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to clear time on terms more favorable than those granted or offered to any other 
source of programs. 

The Commission’s authority to issue such a regulation is clear. Language 
similar to that of section 3.104 of the regulations proposed in the May 1941 
report on chain broadcasting would be appropriate. This language reads as 
follows: 

“No license shall be granted to a [television] broadcast station having any 
contract, arrangement, or understanding, express or implied, with a network 
organization which prevents or hinders the station from scheduling programs 
before the network finally agrees to utilize the time during which such programs 
are scheduled, or which requires the station to clear time already scheduled when 
the network organization seeks to utilize the time.” 

(b) To end the must-buy policy of CBS and NBC, a new subsection should 
be added to section 3.658 prohibiting a station from being a party to direct or 
indirect arrangements with other stations, or with an affiliated network com- 
pany, under which the station, or the network company on its behalf, refuses to 
clear time for an advertiser unless the advertiser agrees to purchase time on one 
or more separately owned stations. 

The Commission clearly has power to impose such a regulation. The Commis- 
sion has authority to forbid the inclusion of particular terms in affiliation agree- 
ments between licensed stations and network companies, and bas exercised this 
authority, in section 3.658 of the existing regulations, to prohibit 6 different 
types of provisions in affiliation agreements. The must-buy policies of NBC 
and CBS, as presently applied, are clearly based on an express or implied under- 
standing between the network company and the affiliated stations on the must- 
buy list, that forms a part of the affiliation arrangements between them. The 
making of such arrangements can therefore be prohibited by the Commission. 

The proposed new subsection of section 3.658 might read as follows: 

“No license shall be granted to a television broadcast station having any con- 
tract, arrangement, or understanding, express or implied, with 1 or more other 
television broadcast stations or with a network organization, under which such 
station (or the network organization on Such station’s behalf) refuses to clear 
time for a sponsored television program unless the sponsor agrees to purchase 
time for the same program on 1 or more separately owned television broadcast 
stations.” 

(c) To prohibit exclusive dealing relationships between a television station 
and any outside programing source, section 3.658 (a) of the regulations, which 
now forbids a station to enter into arrangements with one network company 
that directly or indirectly prevents the station from accepting programs of other 
network companies, should be expanded so as to forbid a station from entering 
into any direct or indirect exclusive dealing arrangement with any single outside 
program source, The section should also state that it is prima facie evidence 
of an exclusive dealing arrangement for a station, during any segment of the 
broadcast day, or during the prime viewing hours of 7:30 to 10:30 p. m., to 
devote more than 75 percent of its time to programs from a single program 
source. 

In order to give the station flexibility in accepting unusually good or unusually 
important programs from a single outside source, the percentage could be com- 
puted on an average basis during each 52-week period, and special exceptions 
could be made for major public events, such as political conventions, 

The purpose of this regulation would be to assure reasonable access to the 
market for all program sources by preventing the existing economic power of 
the network companies, or the future economic power of any other outside pro- 
gram source, from being used to compel stations to accept programs on an exclu- 
sive dealing basis from a single outside source. 

Exclusive dealing has long been recognized as contrary to the public interest, 
in the chain broadcasting field as in other fields, and there are several provisions 
of the existing chain broadcasting regulations specifically designed to prevent 
the growth of exclusivity. For example, section 3.658 (a) prevents any arrange- 
ments between a network company and a station under which the station is 
prevented or hindered from, or penalized for, broadcasting the programs of any 
other network organization. Similarly, section 3.658 (d) states that time options 
granted to one network company may not be exclusive as against other network 
companies, and may not prevent a station from optioning or selling any or all 
of its time to other network companies. The above proposal would simply extend 
the same principles of protection against exclusivity to programs of non-network 
organizations. 
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The 75 percent prima facie evidence test would be based on a presumption 
that when a station takes more than this percentage of programs from a single 
source over a 52-week period, it is responding to excessive economic pressure 
from this source and is abdicating its local responsibility for program selection. 
The presumption would be rebuttable, and the Commission would not have au- 
thority to suspend or revoke a station’s license until after a full hearing, at 
which the station has the opportunity to prove that it is selecting each individual 
program on is competitive merits, as compared to the merits of other programs 
available for the same time period, and is not abdicating its local responsibility 
by entering into a direct or indirect exclusive dealing arrangement or course of 
conduct with a single outside program source. 

There are a number of statutory and regulatory precedents for fixing a par- 
ticular percentage point as the place where the burden of proof shifts from one 
party to the other. For example, section 9 of the Investment Company Act 
states that “control” shall be presumed when any person owns more than 25 
percent of a company’s voting securities, but that the presumption may be re- 
butted by evidence. And section 2 of the Public Utility Holding Company Act 
states in effect that ownership of 10 percent of the stock of a public utility 
company shall make the owning company a “holding company,” unless the own- 
ing company presents proof of other circumstances establishing that it is not 
a “holding company.” * And 75 percent appears to be a reasonable point at which 
to shift the burden of proof on exclusive dealing since there is good judicial au- 
thority that it constitutes exclusive dealing for a buyer to follow the practice 
of purchasing 80 percent of its requirements from a single supplier (United States 
v. Riehfleld Oil Corp., 99 F. Supp. 280, 295 (S. D. Cal., 1951), affirmed 343 U. 8. 
922 1952) ). ‘ 

The proposed amendment of section 8.658 (a) might read as follows: 

“No license shall be granted to a television broadeast station having any 
exclusive contract, arrangement, or understanding, express or implied, with a 
network organization or other producer or distributor of programs under which 
the station is prevented or hindered from, or penalized for, broadcasting the 
programs of any network organization or other producer or distributor of pro- 
gams. Proof that a station, during any segment of the broadcast day (8.a. m. to 
1p. m.;1to6)p.m.; 6 to 11 p.m.; 11 p. m. to 8 a. m.) or during the period 7: 30 
to 10: 30 p. m., has devoted an average of more than 75 percent of its time over a 
calendar year to broadcasting the programs of any network organization or other 
producer or distributor of programs shall be prima facie evidence of the existence 
of a contract, arrangement, or understanding, express or implied, prohibited by 
this subsection. In computing this percentage no account shall be taken of time 
devoted to broadcasts of public events, news summaries, and major sports events, 
regardless of the identity of the program producer or distributor.” 


APPENDIX A 


ExTRACT From AFFIDAVIT OF NILES TRAMMELL, PRESIDENT, NATIONAL BROADCASTING 
Company, Sworn To Octoser 30, 1941, Recorp, Pr. 239-242 


(National Broadcasting Company et al. v. United States of America, U. 8. Supreme 
Court, October Term, 1942, Case No. 554) 


Option Time: At present NBC is able to sell network time for commercial 
programs to national advertisers on the basis of an assured national circulation 
for specified hours of the day by giving its affiliated stations 28 days advance 
notice. NBC's ability to do this is basically dependent upon the time option 
provision in its contracts with affiliated stations, as hereinabove described, which 
enables NBC to sell network programs within the optional [fol. 240] time 
period and enables the affiliated station to use the balance of the day for such 
local programs as it sees fit. 

As originally promulgated on May 2, 1941, paragraph 3.104 of the Commission’s 
Order, as stated in the verified Complaint herein, prohibited the inclusion of 
any optional time provision in any contract of affiliation between a network or- 
ganization and a standard broadcast station. As amended on October 11, 1941, 
said paragraph, as stated in said Complaint, prohibits the inclusion of an optional 
time provision in any contract of affiliation valid as against any other network 


715 U. S. C., see. 59b (a) (7) (A) and (a) (8) (A). See Blectric Bond ¢ Share 
Company vy. SEC, 92 F. (2d) 580, 592 (2 Cir. 1937), affirmed 303 U. S. 419 (1937). 
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organization, national or regional. Said paragraph, as amended, moreover, pro- 
hibits a station from agreeing to clear its time of nonnetwork programs for NBC 
upon less than 56 days’ notice. The same paragraph prohibits any option pro- 
vision in any such contract which may “prevent or hinder the station from op- 
tioning or selling any or all of the time covered by the option, or other time, to 
other network organizations.” 

Said paragraph 3.104 divides the broadcast day into four segments (8 A. M, 
to 1 P. M.; 1 P. M. to6 P. M.; 6 P. M. to 11 P. M.; 11 P. M. to 8 A. M.) and per- 
mits a station to agree to clear time or nonnetwork commitments upon 56 days’ 
notice, so long as the time subject to call on this so-called option does not exceed 
a total of three hours within each of said four segments. 

The effect of the amended paragraph 3.104, like that of the original, will be 
destructive of nationwide network broadcasting, to the detriment of the other 
radio services supported thereby. The vice of this amended paragraph is its 
failure to recognize that national network organizations must be able to clear 
time on affiliated stations in order to render a nationwide service and that the 
identity or character of the organization which interferes with such clearance is 
immaterial. In addition to NBC there are at present two nationwide networks, 
one operated by Columbia Broadcasting System, Inc., and the other by Mutual 
Broadcasting System, Inc., as well as a number of regional networks, and each 
of these networks, whether national or regional, will be able to block an NBC 
network program under the amended Order. 

In operating under the Order, NBC would be forced to negotiate a sale of 
network time to a national advertiser, for example, on the Blue network, 
upon an “if, as and [fol. 241] when” basis with respect to each of the 99 
affiliated stations until all of the stations indicated that the particular time 
desired by the advertiser would be available. 

National network advertising contracts are customarily entered into for a 
period of one year, subject to the right of the advertiser to cancel at the end 
of any thirteen-week period. Under the Commission’s Order, before NBC could 
agree to enter into an advertising contract with an advertiser for a commercial 
program, it would first have to communicate with each station to determine 
whether such station had available the particular period of time desired. 

At the present time an advertiser using the Red network during the valuable 
evening hours is required to contract for the use of a minimum of fifty stations, 
of which only six are operated by NBC itself. Consequently, if optional time 
is prohibited, each and every advertising contract negotiated for such hours 
on the Red network would require negotiation by NBC with a minimum of 44 
stations. In the normal course of its business, each of these stations would, 
under the Commission’s amended Order, be scheduling the programs of other 
networks. Despite these conflicting demands, therefore, NBC would have to 
obtain the unanimous consent of not less than 44 persons, firms, and corporations 
for each program scheduled. 

This problem is intensified in cases where the advertiser desires a lineup of 
100 stations or more. The further fact must be considered that clearance must 
be accomplished for each of the many network programs broadcast. In order to 
save itself and its affiliated stations from damage, NBC would have to accom- 
plish this feat a sufficient number of times annually to assure itself of a gross 
income of more than $17,900,000, which amount is spent in maintaining NBC’s 
network and key station broadcasting services inclusive of wirelines. 

Optional time is as necessary for the practical operation of network broad- 
easting as traffic lights are for the practical flow of vehicular traffic. The 
Order is no more workable than an ordinance permitting each vehicle to operate 
the traffic lights to suit its own convenience, and the same chaos will result 
from its enforcement. 

Elimination of network optional time on a firm basis under the Order of 
the Commission will cause irreparable [fol. 242] injury to NBC and its affiliated 
stations by making it financially and physically impossible to handle a sufficient 
volume of business to support the existing programs of the network organiza- 
tion. Abolition of such optional time will inevitably lead to increased expenses 
to NBC and its affiliated stations as well as a reduction in network revenue 
and a consequent diminution in the quality of programs, thus setting in motion 
a vicious descending spiral. Such injury will result from the Commission’s 
Order even though NBC and its affiliated stations take no action other than 
to amend their respective affiliation contracts so as to bring them into con- 
formity with the Commission’s Order. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5559 


The requirement that the station may agree to clear its time of nonnetwork 
programs only upon 56 days’ notice will have the practical effect of an absolute 
prohibition against network optional time. It is a matter of common knowledge 
in the advertising business that national advertisers insist that a specific adver- 
tising program be placed before the public shortly after the contract is signed. 
This insistence is not peculiar to radio advertisers. For example, magazines 
having a national circulation have found it necessary to shorten the period 
between the deadline for advertising copy and publication. 

The 28-day notice required in existing option-time provisions was not deter- 
mined theoretically, but is the result of an experienced balancing of the needs 
of the stations and needs of the advertisers, since the networks must satisfy 
the legitimate needs of both in order to exist. The 56-day period flagrantly 
disregards the practical necessities of the advertising business. National net- 
work organizations will have to satisfy the advertisers by clearing time on less 
than 56 days’ notice under penalty of losing to competitive advertising media 
the revenues which support the existing broadcasting services. As a result, 
NBC will have to negotiate for time on its affiliated stations on the basis of the 
28-day notice period which has resulted from experience and in so doing will 
be unable to clear such time as against local commercial programs, local sus- 
taining programs, and other nonnetwork programs, any one of which may defeat 
the scheduling of a network program. 

The inevitable consequence will be the destruction of nationwide network 
broadcasting to the irreparable injury of NBC. 


Extract FroM AFFIDAVIT OF WILLIAM S. PALEY, PRESIDENT, CotuMBIA BrROAD- 
CASTING SYSTEM, INC., SwoRN TO OcTOBER 30, 1941, REcorpD, Pp. 238-241 


(Columbia Broadcasting System, Inc. v. United States of America, U. 8. Supreme 
Court, October term, 1942, case No. 555) 


THE PROHIBITION AGAINST EXCLUSIVE OPTIONS 


Rule 3.104 contained in the order of May 2, 1941, prohibited the station from 
granting the network an exclusive option upon a certain portion of the station’s 
time. It read: 

“3.104. No license shall be granted to a standard broadcast station having 
any contract, arrangement, or understanding, express or implied, with a net- 
work organization which prevents or hinders the station from scheduling pro- 
grams before the network finally agrees to utilize the time during which such 
programs are scheduled, or which requires the station to clear time already 
scheduled when the network organization seeks to utilize the time.” 

By the order of October 11, 1941, this Rule was amended to read: 

“3.104. No license shall be granted to a standard broadcast station which 
options for network programs any time subject to call on less than 56 days’ 
notice, or more time than a total of three hours within each of the four segments 
of the broadcast day, as herein described. The broadcast day is divided into 
4+ segments, as follows: 8 a. m. to 1 p. m.; 1 p. m. to 6 p. m.; 6 p. m. to 11 p. m.; 
11 p. m. to 8 a. m. Such options may not be exclusive as against other net- 
work organizations and may not prevent or hinder the station from optioning 
or selling any or all of the time covered, by the option, or other time, to other 
network organizations.” 

Rule 3.104 as amended continues the absolute prohibition against the giving 
by stations of exclusive options to networks, but provides that an “option,” not 
exclusive against other network organizations, may be given by a station to 
national or regional networks (all the Rules are made applicable to regional 
networks as well) for the broadcasting of network programs during not more 
than three hours in each of the four segments into which the broadeast day 
is divided. The Order defines an “option” as 

“[fol. 243] any contract, arrangement, or understanding, express or implied, 
between a station and a network organization which prevents or hinders the 
station from scheduling programs before the network agrees to utilize the 
time during which such programs are scheduled, or which requires the station 
to clear time already scheduled when the network organization seeks to utilize 
the time.” 
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When a network’s option upon the time of a station ceases to be “exclusive as 
against other network organizations,” it ceases to be an option. It becomes a 
mere opportunity for the network to offer a program or program series to the 
stations and try to conclude a contract with enough stations in important mar- 
kets to satisfy the advertiser. The Commission’s October Opinion on Rehearing 
relates: 

“The Commission is not convinced by the contention of NBC and CBS that the 
optioning of time by networks is indispensable to network operations, particu- 
larly since the chain broadcasting regulations, neither in their original form nor 
as herein amended, place any restrictions on the bona fide purchase of station 
time by networks. Networks have heretofore successfully operated without 
option time. However, it is clear that some optioning of time by networks in 
order to clear the same period of time over a number of stations for network 
programs will operate as a business convenience.” 

This “nonexclusive option” will not enable networks “to clear the same period 
of time over a number of stations for network programs.’ If Columbia’s option 
during the period from 8 to 10 p. m. on a Tuesday evening means that the time 
of the outlets is available for Columbia’s sponsor: provided, that five other net- 
work organizations (national and regional) do not make the station contracts 
first, then Columbia must contract with its sponsor subject to a sheer gamble 
that the time can be cleared and the advertising contract performed. 

The prohibition of exclusive option time will make the clearing of time for the 
arrangement of a national network program an almost impossible task. Adver- 
tisers do not determine to use network broadcasting to sell their products only 
24 hours prior to the time of the program. It sometimes takes months of plan- 
ning, market study and research [fol. 244] program planning and negotiations 
before an advertiser decides whether or not to use network broadcasting and 
thereafter what stations and programs to utilize. The national advertiser must 
have nationwide coverage, both because he sells nationally and because he must 
give substantially the same support to the distributor and the retailer in all parts 
of his territory. Advertising efforts must be carefully and scientifically planned. 
Frequently they are related to an advertiser’s whole manufacturing and mer- 
chandising operations as much as a year in advance. Under such circumstances it 
is practically impossible to sell an advertiser the use of networks, a program idea, 
program talent and the like, when the network is not able to know and inform 
the advertiser in advance, what stations and what time the network has to 
offer; in short, what circulation he could get for the money he would spend. 
Under the Rule in question, the network might spend months of effort in convinc- 
ing the sponsor, in helping him select the territory in which to broadcast his 
program, the stations to utilize, the character of the program, and the talent, and 
then find itself unable to provice either the stations or the time desired by the 
advertiser in the markets which he desires to cover. 

It wou'ld be impossible in practice to operate a network such as that of CBS if 
CBS did not know in advance what circulation it could deliver, what stations it 
had to offer and what time on those stations was available for use by prospective 
advertisers. This is precisely the kind of assurance the visual media are able to 
provide and the kind of assurance which the advertiser requires before he is able 
to make any intelligent selection of his medium, before he does, in fact, select, his 
medium. 


NOTICE TO AFFILIATES OF NETWORK COMMERCIAL COMMITMENTS 


Existing contracts provide that the affiliate may require not less than 28 days’ 
notice from the network before the affiliate will be called upon to broadcast a net- 
work commercial program. Amended Rule 3.104 provides that the period of notice 
shall be increased to 56 days, aud the Commission explains (Exhibit C to verified 
complaint, p. 8). 

“This lengthening of the call period will give stations greater freedom in sched- 
uling local and nonnetwork national [fol. 245] programs during the hours of the 
broadcast day which are subject to network option; for such programs, even 
though subject to be moved, may be assured of at least eight weeks of continuous 
broadcasting. Nor does it seem that the increase in the call period will seriously 
affect national network business; for the national networks have pointed out 
that theirs is a long-range business and that large-scale national advertising net- 
work programs are usually planned and arranged for many months and even a 
year or two ahead of the actual commencement of the broadcasts. Under such 
circumstances, it does not appear that a 56-day call period will impose any serious 
hardship upon national network operations.” 
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In the foregoing the Commission strikes a needless blow at the flexibility of the 
highly competitive network advertising business. I have already pointed out the 
frequent need for the ability to negotiate with advertisers well in advance with 
the assurance of being able to deliver if we make a sale. On the other hand, a 
variety of reasons in the industrial world will cause advertisers to desire to start 
an advertising campaign swiftly. Newspapers and magazines will continue to 
be able to accommodate such advertisers, whereas network broadcasting will be 
working under an unnecessary handicap which will weaken it in competition 
with other media and canse it to lose important business. 


Before the Committee on Interstate and Foreign Commerce of the United States 
Senate 


REPLY MEMORANDUM OF LAW SUBMITTED BY KTTYV, INC. IN ANSWER TO THE MEMO- 
RANDA OF LAW FILED BY NBC anp CBS ON APPLICABILITY OF ANTITRUST LAWS 
To ACTIVITIES AND PRACTICES OF TELEVISION NETWORKS 


Lloyd N. Cutler, Marshall Hornblower, Samuel A. Stern 


Donaid F. Turner, Cambridge, Mass.; Cox, Langford, Stoddard & Cutter, 1625 I 
Street NW., Washington 6, D. C.; of counsel 


INTRODUCTORY STATEMENT 


Under date of March 26, 1956, KTTV, Inc., filed with the committee a brief 
prepared by its counsel entitled ““Memorandum Concerning the Need for Amend- 
ing the FCC’s Chain Broadcasting Regulations To Prevent Violations of Antitrust 
Law in the Television Industry.” 

Under date of May 25, 1956, National Broadcasting Co., Inc. (NBC), filed with 
the committee a brief prepared by its counsel entitled “Memorandum of Law on 
the Applicability of the Antitrust Laws to Option Time and the ‘Basic Network’ 
Sales Policy of Television Networks.” 

Under date of June 4, 1956, Columbia Broadcasting System, Inc. (CBS), filed 
with the committee a brief prepared by its counsel entitled “Opinion of Counsel 
and Memorandum Concerning the Applicability of the Antitrust Laws To the Tele- 
vision Broadcast Activities of Columbia Broadcasting System, Inc.” 

The KTTV brief charged that certain practices of the network companies vio- 
late the antitrust laws, and should be prohibited by appropriate amendments of 
the FCC Chain Broadcasting Regulations. 

The particular practices so attacked are: 

(1) The block booking of network programs under the option-time pro- 
visions of the agreements between the network companies and their affiliated 
stations, and 

(2) The must-buy policy of the network companies, adopted with the 
knowledge and approval of the affiliated stations concerned, under which 
advertisers are required to purchase time on approximately 50 or more named 
stations throughout the country as a condition of purchasing network option 
time on any one or more of these stations. 

The NBC and CBS briefs contend that no antitrust law violations result from 
either of the practices alleged. This memorandum replies to the contentions made 
in the NBC and CBS briefs.’ 


I. BLOCK BOOKING OF NETWORK PROGRAMS UNDER THE OPTION-TIME PROVISIONS OF 
AFFILIATION AGREEMENTS IS A PER SE VIOLATION OF THE ANTITRUST LAWS 


(A) The question whether the block booking of network programs violates the 
antitrust laws is not affected by the provision of the FCC Chain Broadcasting 
Regulations permitting limited use of option-time clauses, or by the Supreme 
Court decision upholding the Regulations against network attack 

In May 1941, the Federal Communications Commission issued a Report on 

Chain Broadcasting. In this report the Commission concluded that time options 

in radio broadcasting operated against the public interest, and proposed new 


2The CBS brief also defends the network companies against other allegations of anti- 
trust law violations not advanced in the KTTYV brief, and therefore not dealt with in this 
reply memorandum. 
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regulations forbidding their use. In October 1941, however, after the Mutual 
Broadcasting System had urged that option time be authorized to a limited 
extent, the Commission issued a supplemental report amending its proposed 
regulations so as to contain the present provisions permitting a limited degree 
of option time, and promulgated the regulations as so amended. Thereupon, 
NBC and CBS brought suits to enjoin enforcement of the regulations as arbi- 
trary and beyond the FCC’s power. In February 1943 the Supreme Court re- 
jected the network contentions (National Broadcasting Co. v. United States, 
319 U. 8. 190 (19438) ). 

The NB6€ brief appears to argue that this action by the FCC in the field of 
radio broadcasting, subsequently validated by the Supreme Court, shields the 
block booking of television network programs under the time-option clause from 
any finding of illegality under the antitrust laws. Any such contention fails on 
the following counts: 

(1) Section 313 of the Federal Communications Act makes the antitrust laws 
specifically applicable to persons engaged in radio communications. The act does 
not authorize the FCC, by regulation or otherwise, to sanction any act that is 
illegal under the antitrust laws. As FCC Chairman McConnaughey agreed in 
recent testimony, the Commission “not only has the obligation * * * to main- 
tain a system of broadcast compatible with the antitrust laws, but it also must 
assure that none of its regulatory activities immunize practices which otherwise 
violate the antitrust laws” (transcript of hearings before special subcommittee 
of the House Judiciary Committee, June 27, 1956, p. 17). Nor does the Commis- 
sion consider that action by it can make antitrust prosecution impossible (id. at 
p. 100). 

(2) When the Supreme Court upheld the validity of the chain broadcasting 
regulations in the National Broadcasting Co. case, it held only that the Com- 
mission had power to issue regulations prohibiting certain provisions in agree- 
ments between network companies and licensed radio stations, and that the 
Commission had not exercised this power arbitrarily. The legality of time op- 
tions under the antitrust laws was not in issue; it was neither argued nor de- 
cided in that case. 

(3) Nothing to the contrary appears in Federal Broadcasting System v. Amer- 
ican Broadcasting Company (167 F. 2d 349 (2d Cir. 1948), cert. den., 335 U. S. 
821 (1948) ) cited by NBC. The only issue decided in that case was that plaintiff 
was not entitled to a preliminary injunction to compel the continuation of 
special nonaffiliate agreements between plaintiff station and two defendant 
networks, which had simultaneously canceled their agreements. Plaintiff al- 
leged that the cancellations were pursuant to a conspiracy. The court of ap- 
peals held merely that an insufficient showing of conspiracy had been made out 
to warrant extraordinary relief. Plaintiff urged incidentally that agreements 
between the defendant networks and new affiliates contained features violating 
the antitrust laws. In rejecting this argument as a basis for the preliminary in- 
junction before trial of the merits, the court observed that the FCC had speci- 
tically sanctioned many provisions of the affiliation contracts. The court did not 
rule on the merits of plaintiff’s contention that these contracts contained features 
violating the antitrust laws, nor did the court state that, if any such violations 
were found to exist, they would be shielded from attack because of the FCC's 
regulations. No allegation as to the block booking of television programs was 
made in the complaint, and the question was not considered by the court. 

(4) Finally, the chain broadcasting regulations cannot be interpreted as a 
judgment by the FCC that although the block booking of feature film programs 
is illegal under the antitrust laws, this principle of law is inapplicable to the 
facts of the television industry. At the time the chain broadcasting regulations 
for radio were issued in 1941, the latest lower court opinion on the subject of 
film licensing had found block booking legal under the Sherman Act. Federal 
Trade Commission v. Paramount Famous-Lasky Corporation (57 F. 2d 152 (2d 
Cir. 1932)).2. The chain broadcasting regulations were made applicable to tele- 
vision in 1945. The Supreme Court’s decision in the Paramount case, outlaw- 


2 As shown in appendix A to this memorandum, Judge Manton’s opinion for the court 
in this 1932 case justifies the block booking of feature films on almost the identical 
gzrounds now advanced by the network companies to justify the block booking of tele- 
vision programs. In the subsequent Paramount case, the three-judge district court said 
tn 1946 it was “not inclined to follow’? Judge Manton’s earlier opinion (United States v. 
Paramount Pictures, Inc., 66 F. Supp. 323, 349 (S. D. N. Y. 1946)). The Supreme Court 
subsequently affirmed the Paramount decision, thus in effect overruling Judge Manton's 
earlicr holding. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5563 


ing block booking as a per se violation of the Sherman Act, did not come down 
until 1948 (United States v. Paramount Pictures, Inc., 344 U. 8S. 131 (1948) ). 


(B) There is no significant difference between the block booking of network pro- 
grams under the time-option clause and the block booking of feature films held 
illegal in the Paramount case 
(1) It is immaterial that the option-time clause in network affiliation agree- 

ments does not specifically state that the use of one program is conditional upon 

the acceptance of another program, since there was a similar absence of a specific 
contract condition in the block-booking agreements held illegal in the Paramount 
case. 

Both the NBC and CBS briefs point out that the “block booking” held illegal 
by the Supreme Court in the Paramount case was defined as the “licensing, or 
offering for license, one feature or group of features on condition that the ex- 
hibitor will also license another feature or group of features released by the 
distributors during a given period” (334 U. S. at 156). They argue that since no 
such condition appears in the option-time clause of a network affiliation agree- 
ment, the block booking doctrine does not apply. 

In fact, there was no such specific “condition” in the contracts between dis- 
tributors and theater owners involved in the Paramount case. The court was 
not striking down the provisions of a contract. The court was condemning a 
practice of negotiating a contract—namely, the practice of refusing to make a 
contract covering one picture or group of pictures unless the theater owner 
agreed to accept another picture or group of pictures. Once this condition was 
accepted by the theaters, there was no need for including it as an explicit con- 
dition in the contracts. These contracts simply stated that the distributor 
agreed to furnish, and the theater agreed to accept a certain number of features 
offered by the distributor during the contract period.® 

The affiliation agreements between network companies and stations contain 
similar provisions. In the case of CBS, for example, the affiliation agreements 
obligate the station to accept “all network-sponsored programs offered and fur- 
nished to it by CBS television during ‘network option time.’” As in the case 
of film block booking, this contract is signed as the result of negotiations in 
which the network company offers to make a particular program or group of 
programs available only if the station signs an affiliation agreement obligating 
it to carry all network programs offered during option time. 

That this is the actual pattern of the negotiations is clearly indicated by the 
record before this committee. Thus, Mr. John Hayes, of WTOP-TV, Washing- 
ton, D. C., a CBS affiliate, answered the questions of committee counsel as 
follows: 

“Mr. Cox. Now, your reason for desiring the affiliation is to get the network 
programing service featuring principally these highly popular programs; isn’t it? 

“Mr. Hayes. Yes, sir. 

“Mr. Cox. And in order to get that plus its facilities for bringing you live on 
the spot events as they occur and certain sustaining programs, you option your 
time and agree to take the other programs in the schedule which are not perhaps 
so popular as I Love Lucy and Studio One and some of the other outstanding 
features, you express yourself as being willing in general to clear the time on 
your station for these other programs which you consider good although they are 
not as good as the top programs of the network? 

“Mr. Hayes. Yes, Mr. Cox.” (Transcript, p. 3842.) 

Similarly, the testimony of the network companies before this committee shows 
that what the network companies offer to their affiliates is not a choice of dis- 
connected individual programs, but a “balanced program service’; that in order 
to prevent the erosion of this service it is necessary for affiliated stations to 
accept substantially all of the programs offered during option time; and that if 
the station fails to do so, the affiliation agreement will not be continued. The 
following excerpts are illustrative: 

Robert Kintner, president of ABC: 

“What we are saying to the affiliates in network option time: that we collec- 
tively will program this period. You will have the final decision [as] the 
affiliate, but as the fair partner to ABC as a network you will go along with us 
to a reasonable degree. When that disappears, I believe the relationship dis- 
appears” (transcript, p. 3781). 


%’The contracts are summarized in the appendix to the Supreme Court brief of the 
United States in the Paramount case. 
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Frank Stanton, president of CBS: 

“Networks supply a balanced program schedule .on an effective nationwide 
basis which dovetails with the local schedule of the independently owned and 
operated stations comprising the network” (transcript, p. 3206). 

* x * * * x * 

“While [option time] is not a rigid right, it is vital to the network and to the 
affiliates because it is the mechanism by which the network has some reasonable 
assurance of general clearaace by stations” (transcript, p. 3273). 

Robert Sarnoff, president of NBC: 

“The network service is based on a planned schedule. It is not just a random 
assortment of different programs, but an organized structure of programing— 
similar to the makeup of a national magazine, but of greater scope and variety 
than any single magazine” (transcript, p. 3527). 

+ * % + * * * 

“Tt is based on that experience. It is also based on the fact that we have option 
time which works to clear national lineups for us. 

“Senator Pastore. Well, it is also predicated upon the fact that there is a 
feeling on the part of the broadcasting station unless they play ball with you, 
you are not going to play ball with them when renewal time comes around. I 
mean, let’s face it. Isn’t that an important element involved? 

“Mr. SARNOFF. Well 

“Senator Pastore. I mean at the time the station ties itself up as an affiliate 
with you, it knows it has certain responsibility that it has to meet certain of 
your requirements and requests in order to keep affiliated with you? 

“Mr. SARNOFF. Well, let me put it this way, Senator. The station affiliates 
with us because it wants our service. We affiliate a station because it plays an 
important role in filling out the market coverage for our advertisers. If we 
do not provide the service that satisfies the station, then he won’t want our 
service and he won’t want the affiliation. 

“Tf he is unable or unwilling to carry our programs so that we are unable to 
deliver to the advertiser that market he is of no value to us. It is as simple as 
that” (transcript, pp. 3663-3664). 

* * * te * te s 

“Mr. Cox. As a matter of actual practice, isn’t your ultimate recourse in the 
event a station operator for whatever reason, whether he believes it in the in- 
terest of his local public or whether he is simply interested in the additional 
revenues he may get, if he refuses to clear systematically for the network, your 
final recourse is not legal action but to seek another affiliation arrangement?’ 

“Mr. Sarnorr. That is right” (transcript, p. 3660). 

The testimony of the affiliated stations before this committee shows that they 
also understand the network is providing them not with individual programs 
from which they may select freely, but with a block of programs, and that the 
duty of a good affiliate is to accept substantially all of the programs offered. 
For example: 

John Hayes, WTOP, Washington, D. C. (CBS) : 

“Senator Pastore. I am not trying to connote anything evil in this because, 
after all, let’s realize the fact that we have to look at this whole picture realis- 
tically. But in the community of Washington, if you exercised your exemption 
to this option on prime time too often would there be any question in your mind 
that CBS would be looking for another channel in this community, rather than 
yours? 

“Mr. Hayes. Well, I would think, Senator Pastore, if we did that, we would 
question in our own mind whether we would remain an affiliate. 

“Senator Pasrorre. They would ask themselves the same question, whether 
they ought to keep you as an affiliate? 

“Mr. Hayes. Yes, sir. I think if you start from the premise we are working 
partners with each other, we would each be questioning what is going on” 
(transcript, pp. 3831-3832). 

“ % % * % * * 

“Mr. Cox. Are you saying that without the option in some way there would 
be an increased tendency on the part of affiliates to fail to clear network pro- 
grams? 

“Mr. Hayes. Yes, sir” (transcript, p. 3859). 

~ * * * 
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“Mr. Cox. Well, that is, in other words, you think that the option as it pres- 
ently works [serves] to effect clearance for a program that would not have made 
it on its own merits. 

“Mr. Hayes. No sir, I don’t think that at all. I think that—we are talking 
about, not about a specific program, we are talking about an overall compre- 
hensive program schedule. When you start talking about overall program plan- 
ning, it is very difficult to pull this one program out of that particular place on 
the er and say this is acceptable, this is not quite as acceptable, this is less 
acceptable. 

“It belongs in a particular place, and at that particular place it is probably 
more acceptable than it would be elsewhere” (transcript, p. 3860). 

Harold Essex, WSJS-TV, Winston-Salem, N. C. (NBC): 

“Option time merely amounts to giving to the executive head of the group 
of stations or its central organization or the independent company performing 
the programing and sales functions for the group first call on about half of 
each station’s daily time on the air” (transcript, p. 4287). 

Owen L. Saddler, KMTV, Omaha, Nebr. (NBC) : 

“The thing is that option time does work directly to that because a network 
will program within its option time. It will not program normally within— 
to a great extent within station time. Therefore, they are block programing and 
are seeing that we do have an overall qualitative type program which you have 
said” (transcript, pp. 4381-4382). [Hmphasis supplied.] 

The foregoing testimony shows that in television networking today, there is 
at least an implied requirement that the affiliated station use more than 1 net- 
work program, and a refusal by the network to furnish 1 or more programs unless 
other programs are accepted. This negotiating pattern for the block booking 
of television programs clearly falls within the following language of the Para- 
mount case: 

“We do not suggest that films may not be sold in blocks or groups, when there 
is no requirement, express or implied, for the purchase of mere than one film. 
All we hold to be illegal is a refusal to license one or more copyrights unless an- 
other copyright is accepted” (United States v. Paramount Pictures, Inc., 334 
U. S. at 159). [Emphasis supplied. ] 

Perhaps the clearest evidence of the close parallel between block booking in 
television and block booking in the film industry is found in the testimony pre- 
sented to this committee by Mr. Joe Floyd, of KELO-TYV, Sioux Falls, 8S. Dak., 
and KDLO-TV, Florence, N. Dak., both NBC affiliates. Mr. Floyd is a motion- 
picture theater operator as well as the operator of two television stations. He 
told the committee that ever since the Supreme Court’s decision in the Paramount 
case, the film producers no longer “* * * program or furnish pictures day in 
and day out to the major theaters they formerly owned or were affiliated 
with * * *. All television stations should learn by this experience * * *” 
(transeript, pp. 4361-4362). 

(2) It is immaterial that the option-time clause gives the station the right to 
reject programs which it reasonably believes to be unsatisfactory, unsuitable, or 
contrary to the public interest, since a similar right of rejection was included in 
many of the very block-booking agreements held illegal in the Paramount case. 

Both the NBC and CBS briefs argue that the block-booking doctrine does not 
apply to network affiliation agreements because these agreements expressly grant 
the stations the right to reject programs for stated reasons. The NBC and CBS 
briefs contend that these provisions have been liberally construed by the network 
companies, and that even during prime evening option time, a substantial per- 
centage of network programs are rejected by the station. Thus, President Frank 
Stanton, of CBS, testified that even on the 52 CBS must-buy stations, a total of 
91 ordered hours were not cleared, as ordered, in one week during prime evening 
option time (transcript, p. 3385). Since CBS ordered 815 hours on the 52 sta- 
tions in evening option time during this week, the percentage of rejections was 
only 11 percent (CBS brief, p. 24).* 

This fact does not distinguish the block booking of television programs from 
the Paramount case; rather it makes the parallel closer. The district court opin- 
ion in the Paramount case specifically states that many of the block-booking 
agreements between distributors and theaters included a right on the part of the 
theater to reject a percentage of the feature films covered by the contract, and 


‘The true pereentngn of rejection was even lower, since the CBS statistics (CBS brief, 


p. 24) do not include the number of hours cleared in evening option time although not 
at the exact time ordered. 
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that the defendant distributors were liberal in permitting theaters to exercise this 
right. Judge Hand said: 

“In many cases licenses for all the films had to be accepted in order to obtain 
any, though sometimes the exhibitor was given a right of subsequent cancellation 
for a certain number of pictures * * *. The * * * distributors have retained, 
up to the present time, their previous methods of licensing in blocks, but have 
allowed their customers considerable freedom to eancel the license as to a per- 
centage of the pictures contracted for” (66 F. Supp. at 348). 

Nevertheless, Judge Hand found for the three-judge district court that the 
block-booking agreements were illegal restraints of trade under section 1 of the 
Sherman Act. 

In their briefs before the Supreme Court, two of the Paramount case defend- 
ants, Universal and Columbia, argued (just as NBC and CBS argue today) that 
block booking should be sanctioned because their practice had. been to allow the 
theaters a specific contractual right. of rejection., Columbia, pointed out that of 
the 44 pictures it sold annually, the average number accepted by each theater 
customer under Columbia’s block-booking contracts was only 32 (Columbia brief 
in the Supreme Court, United States v. Paramount Pictures, Ine., p. 25). Colum- 
bia thus showed a nonclearance percentage of 25 percent, more than twice the 
percentage claimed by Dr. Stanton for CBS.. Although the contractual right of 
rejection and its liberal interpretation by the distributors were specifically called 
to the Supreme Court’s attention, the Supreme Court affirmed the district court’s 
tinding that the practice of block booking was illegal even, when the block-booking 
contracts contained a specific right of rejection. 

Furthermore, the station’s right of rejection under the time-option clause 
of an affiliation agreement,is far from complete. The, clause specifically obli- 
gates the station to accept all network programs offered during network option 
time. The clause then states, several lines later, that “nothing herein’ shall 
prevent the station from rejecting or refusing network programs which the 
station “reasonably believes to be unsatisfactory or unsuitable.”* Reading 
this clause literally, the station must have reasonable grounds to believe that 
the network program is affirmatively unsatisfactory or unsuitable. This lan- 
guage does not specifically authorize a station to reject a network program which 
is satisfactory or suitable in the abstract, but which the station believes is in- 
ferior to or less desirable than some other program which happens to be availa- 
ble for broadcast at the same time. At least one station operator testified that 
as he interpreted the option he had no such right.° 

This right of rejection is much more limited than the station’s right to ac- 
cept or refuse programs in nonoption time—a fact which the time-option clause 
of the CBS affiliation agreement appears to recognize when it states that ‘“Sta- 
tion may, of course, at its election, accept and broadcast network-sponsored pro- 
grams which CBS television may offer within hours other than network option 
time.” [Emphasis supplied. ] 

Thus the station appears to enjoy a right of “election” to accept or reject 
network programs in nonoption time which is different from and broader than 
its right to accept or reject network programs during option time. 

The limited nature of the station’s right of rejection in option time is well 
illustrated by the testimony of network affiliates before this committee. Several! 
affiliates testified that the right of rejection did not apply when the network 
program was as good as an available ouside program. For example, John 
Hayes, WTOP-TV (CBS), Washington, D. C.: 

“Third, the affiliate determines that both the network program and the non- 
network program are satisfactory and are essentially of the same quality. 
Here, under the affiliate-network partnership arrangement and the regulations 
of the FCC, the option will indeed operate to the advantage of the network 
program” (transcript, p. 3865). 

W. D. Rogers, Jr.,. KDUB-—TV, Lubbock, Tex. (CBS) : 

“If the program the network requests us to clear is suitable and acceptable 
in comparison with the program we are carrying, I don’t see a thing wrong 
in preferring the network program * * *. We are merely acting in good faith 


5This is the basic rejection right, The station may also reject a network program 
considered to be contrary to the public interest or a program for which the station has 
a substitute of outstanding importance. 

®* Testimony of William L. Putnam, WWLP, Springfield, Mass. (NBC affiliate) (tran 
script, pp. 4388-4389). 
to keep up our end of the working partnership with the network” (transcript, p. 
3939). 





shall 

the 
ding 
that 
lan- 
hich 
3 in- 
nila- 
that 


) ac- 
ause 
‘Sta- 
pro- 
tion 


~ject 
than 


well 
eral 
vork 
John 


non- 
lity. 
ions 
vork 


able 
rong 
aith 


gram 
| has 


tran 


it, Dp. 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5567 


H. Moody McElveen, Jr., WNOK-TYV, Columbia, 8S. C. (CBS): 

“If, on the other hand, CBS offers us a program that we feel is as good as 
what we now have in the period or what we could obtain to put in the period, 
we would still accept it. 

“Now, we feel that is where the network has the advantage because of the 
option. We feel they are entitled to that advantage. That is what actually 
they get from us, that is, our giving part of this agreement” (transcript, p. 
4013). 

Thus, it appears that an affiliate may not reject a network program that is 

inferior to an available nonnetwork program, so long as it cannot reasonably 
be said to be unsuitable or undesirable. But even if this is not so, the right of 
rejection under the time option clause clearly cannot be invoked when the net- 
work program is of the same quality as an available nonnetwork program. 
And this limitation upon the right of rejection is enough to make the practice 
an unlawful restraint under the rule of International Salt Co. v. United States 
(332 U. 8. 392 (1947)). In that case, the Supreme Court specifically ruled that an 
illegal tying agreement (obliging the user of the defendant’s patented machine 
to purchase the defendant’s unpatented salt) was not saved by giving the buyer 
a right to reject. the defendant’s salt if he could purchase salt from another 
seller at a lower price, but not if the competing product is available at the same 
price. The court said that such a provision— 
“* * * does not avoid the stifling effect of the agreement on competition. The 
appellant had at all times a priority on the business at equal prices. A competi- 
tor would have to undercut appellant’s price to have any hope of capturing the 
market, while appellant could hold that market by merely meeting competition. 
We do net think this concession relieves the contract of being a restraint of trade, 
albeit a less harsh one than would result in the absence of such a provision” 
(332 U. 8. at 397). 

In a recent case, on motion for summary judgment, a similar tying agree- 
ment was held per se ilegal (United States v. Northern Pacific R. Co. (W. D. 
Wash., June 23, 1956) CCH Trade Reg. Rep., sec. 68, 401). Northern Pacific 
sold or leased land subject to a requirement that “the grantee or lessee * * * 
route via NP railway shipments of commodities produced by or on the land sold 
or leased, provided neither a lower rate nor better service be available from a 
competing line.’ This requirement was found to “prohibit grantees and lessees 
of NP lands from a free choice in the selection of transportation routing,’ and 
to result from market control of a particular commodity, the land. As such, it 
was held unreasonable per se under International Salt, supra, and allied cases. 
The court found the practice clearly within the rationale of the tying cases ex- 
pounded in Times-Picayune Publishing Co. v. United States (345 U. 8S. 594, 605- 
606 (1953) ). 

(3) It is immaterial that the film block booking agreements involved licenses 
of films by distributors to theaters, while the option-time agreements involve 
purchases of station time by network companies to broadcast sponsored net- 
work programs which are not technically licensed to the station. 

The NBC brief seeks to distinguish its option time arrangements with affiliated 
stations from the film block-booking practice condemned in the Paramount case 
on the ground that (NBC brief, p. 15): 

“NBC does not license or sell anything to its affiliated stations during option 
time. It obtains time from them on a minimum option basis; and during that 
time, subject to their veto, it presents the programs which generate the circula- 
tion it sells to its advertisers.” 

This difference, however, is merely a difference of form. Both the movie 
theaters and the television stations are in the business of showing programs to 
the publie for a profit. Both the theaters and the stations obtain their programs 
from a supplier, the theater from a film distributor, and the station from a 
network company. In both cases, the supplier agrees to furnish the programs 
only on a block basis.’ The effect on competition between program sources, and 
between theaters or stations in seeking programs, is exactly the same, regardless 
of the legal form under which the programs are supplied. 

In Federal Trade Commission v. Motion Picture Advertising Service Co. (344 
U. §. 392 (1953)), the Supreme Court held that section 1 of the Sherman Act 
was violated by exclusive agreements between motion-picture theaters and the 
producer of commercial advertising film, requiring the theaters to use only the 


*The CBS affiliation agreement provides that the network “offers” and “furnishes” pro- 
grams to the station which “accepts” and “broadcasts” them. 





5568 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


commercial films produced by the defendant. The Court said that its conclusion 
was not affected by whether these agreements should properly be interpreted as 
agency agreements or as some other form of distribution arrangement. The 
Court said: 

“The vice of the exclusive contract in this particular field is in its tendency 
to restrain competition and to develop a monopoly in violation of the Sherman 
Act. And when the Sherman Act is involved the crucial fact is the impact of 
the particular practice on competition, not the label that it carries. (See United 
States v. Masonite Corp., 316 U. 8. 265, 280,” 344 U.S. at 397). 

(4) The necessary monopoly control over the tying product is the same in the 
block booking of television programs under the time option clause as in the block 
booking of feature films; the monopoly arises both from the legal copyright of 
the program and from its inherent uniqueness. 

In the Paramount case, the Supreme Court ruled that block booking of feature 
films was illegal because each film was the subject of a separate copyright, 
and because by insisting on furnishing the films in blocks, the copyright owner— 
“* * * ‘adds to the monopoly of a single copyrighted picture that of another 
copyrighted picture which must be taken and exhibited in order to secure the 
first.’ That enlargement of the monopoly of the copyright was condemned below 
in reliance on the principle which forbids the owner of a patent to condition 
its use on the purchase or use of patented or unpatented materials * * *. We 
approve that restriction” (334 U. 8. at 157-158). 

In the furnishing of television programs, the situation is identical. As 
shown at page 16 of the KTTV brief, during prime evening option time approxi- 
mately 50 percent of the program offered by the three major networks are on 
film. Most of these film programs are copyrighted. The copyrighted film pro- 
grams include many of the most popular and desirable programs on the air, such 
as I Love Lucy, You'll Never Get Rich (Sergeant Bilko), Lassie, Disneyland, 
and many others. Even in the case of live shows, many of the scripts are copy- 
righted.’ Thus, by refusing to offer these copyrighted programs to stations 
unless the stations enter into affiliation agreements, obliging them to accept sub- 
stantially all of the copyrighted or uncopyrighted programs offered by the net- 
work during option time, the networks are illegally “add[ing] to the monopoly 
of a single copyrighted [program] that of another copyrighted [program] 
which must be taken and exhibited in order to secure the first.” 

The CBS and NBC brief deals with this issué¢ in different ways. The NBC 
brief (p. 15) admits that its programs “may contain copyrighted program ma- 
terial,” but contends that this is irrelevant since “such material is not being 
licensed to the stations.” The NBC brief argues that for this reason “there is 
no exploitation of the copyright and consequently no possibility of an unlawful 
extension of a copyright monopoly.” 

This is pure legal formalism. When NBC sold the right to an advertiser 
to sponsor Dragnet, which is copyrighted and on film, over 148 affiliated stations 
in 1955, for more than $50,000 per half hour per week, NBC was exploiting the 
copyrighted program. If it was exploiting the copyrighted program, it was 
exploiting the copyright. The only reason for taking out the copyright in the 
first place is to protect the creator’s legal monopoly over the program. 

The CBS brief wisely ignores the point that many of its network programs are 
copyrighted. Instead, CBS contends that it “has no monopolistic leverage or 
dominance in the program field [since] CBS controls onky a small percentage 
of the total programs available for or broadcast on television” (CBS brief, pp. 
57-58). 

The short answer to this contention is that each television program is a unique 
work,* very similar to the unique dress designs considered in Fashion Originators 
Guild v. Federal Trade Commission (114 F. 2d 80 (2d Cir. 1940) aff'd U. S. 
457 (1941)). In that case, the courts condemned an agreement among compa- 
nies producing original “exclusive” dresses not to sell their products to other 
companies identified as “style pirates.’ The court rejected an argument that 
the agreement was lawful because the members of the Guild controlled only a 
small percentage of the total number of dresses produced. The court said: 


7And where, as is frequent on the west coast, network programs are kinescoped for 
rebroadcast, the kinescope film can be copsriees 

*An Arthur Godfrey program or a Jack Benn progres has an inherent uniqueness. 
It can be imitated, but it cannot be reprodu best recognition of its unique 
quality is the practice of the network companies in signing their greatest stars to long- 
term exclusive service contracts, extending as much as 20 years. (See testimony of Mr. 
Sarnoff, transcript, p. 3651.) 
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“Finally, it is of no consequence that the Guild does not supply the whole 
market for women’s dresses; it aims at a monopoly however small its share of 
total sales. The reason is as follows: Although all dresses made after one design 
are fungibles, the different designs themselves are not fungibles. Bach has its 
own attraction for buyers; each is unique, however trifling the basis for preferring 
it may be. Hence to attempt to gather to oneself all possible reproductions of a 
given design is to attempt to create a monopoly, as at once appears from the fact 
that a copyright for it—and a fortiori a design patent upon it—would be ranked 
as a monopoly. It is true that the sanction of that monopoly may be very weak ; 
it depends upon the design’s attractions above other designs, often not a very 
important margin of advantage. But the same is true of nearly all monopolies, 
for there are substitutes for most goods” (114 F. 2d at 85). 

The same approach was taken recently in United States v. Northern Pacific 
R. Co., supra. Northern Pacific contended that the Government had failed to 
show that the land Northern Pacific sold or leased subject to the tying require- 
ment (use of its line for shipment of the products of the land) bore a dominant 
proportion to the total amount of land in the area. The court answered: 

“This contention ignores the plain language of the [Supreme Court tying] 
decisions, providing that market dominance of ‘the tying commodity’ is required. 
The tying commodity need only be the particular property or product to which 
furced purchase of the second commodity is tied ; certainly it does not necessarily 
include all of the similar and competing commodities which may be in the market. 
Restraints of trade to be illegal under section 1 of the Sherman Act must neces- 
sarily tend to monopoly but need not fully or substantially achieve it * * *. 

“The tying commodity in the present case is the land presently or formerly 
owned by NP. Unrestricted fee simple title to land vests in the owner absolute 
domination of the market in such land. By the ownership of the lands and 
resulting dominance in the market therefor defendants were able to impose the 
traffic clauses in question in the grantees and lessees of the land.” 

Curiously, the argument advanced here by CBS was made, unsuccessfully, by 
Universal Pictures in the Paramount case. Universal contended before the 
Supreme Court, in defense of block booking, that a film distributor does not have 
monopoly power over his copyrighted film product because: 

“The number of such products which may be created is unlimited. He is in 
the same position as is an owner of particular chattels, who necessarily has a 
monopoly over the particular chattels, but not over the production and sale of 
any other chattels of like kind’ (Universal brief in the Supreme Court, United 
States v. Paramount Pictures, Inc., p. 92). 


(C) Block bocking, whether of feature films or of television programs, is clearly 
illegal per se under section 1 of the Sherman Act 


The NBC brief (pp. 12-13) attempts to cast doubt on the contention of the 
KTTV brief that, in the Paramount case, the Supreme Court ruled that block 
booking of feature films was illegal per se. 

The CBS brief does not raise any such question. At page 54, the CBS brief re- 
fers to a “second category of acts said to be illegal per se,” and saiy that “It is in 
this category of cases that the so-called tie-in rule discussed below * * * [has] 
been evolved.” At pages 55 and 56 the CBS brief states that in the Paramount 
case the Supreme Court considered the “tie-in practice referred to as ‘block book- 
ing,’” and “found the practice to be illegal.” Thus, the CBS brief appears to 
concede that in the Paramount case the Supreme Court found block booking to 
be an illegal tie-in and that illegal tie-ins fall within the class of restraints 
regarded as illegal per se. 

This concession by CBS is nothing more than the truth. In the Paramount 
case the courts clearly banned block booking as illegal per se. This fact readily 
appears from the opinions of the Supreme Court and the lower court in the Para- 
mount case, from the briefs in the Paramount case, and from a subsequent 
opinion of the Supreme Court referring to Paramount. 

(1) Supreme Court opinion in the Paramount case: 

The Supreme Court in the Paramount case stated that the condemnation of 
block booking copyrighted pictures was based “on the principle which forbids the 
owner of a patent to condition its use on the purchase or use of patented or 
unpatented materials” (334 U. 8S. at 157). 

In United States v. Columbia Steel Company (334 U. 8. 495 (1948)), decided 
at the same term as the Paramount case, the Court listed as an example of the 
“class of restraints that are illegal per se,” cases where the defendants “have 
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licensed a patented device on condition that unpatented materials be employed 
in conjunction with the patented device” (334 U. S. at 522). 

Moreover, the Supreme Court in the Paramount case was affirming a decision 
of the three-judge district court holding block booking illegal. As shown below, 
the district court clearly found that block booking was illegal per se. 

(2) Opinion of the district court in the Paramount case: 

That the district court found block booking to be illegal per se is clearly shown 
by the following extract from its opinion: 

“The plaintiff argues that the Sherman Act forbids block booking in toto * * *. 
In our opinion, this contention is sound, and any form of block booking is illegal 
by which an exhibitor, in order to obtain a license for one or more films must 
accept a license for one or more other films’ (66 F, Supp. at 348). 

The district court’s conclusions of law also contained the flat statement that: 

“Block booking, as hereinabove defined, violates the Sherman Act” (conclusion 
of law No. 11) (70 F. Supp. at 72). 

The preceding conclusion of law No. 10 stated that: 

“* * * franchises [agreements giving a theater rights on the films of a par- 
ticular distributor for more than one season} have tended to restrain trade and 
violate section 1 of the Sherman Act” (70 F. Supp. at 72). 

This conclusion as to franchises was reversed by the same Supreme Court 
opinion which affirmed the finding on bléck booking. The Supreme Court said: 

“But we cannot say on this record that franchises are illegal per se when 
extended to any theater or circuit, no matter how small * * *. Hence, we set 
aside the findings on franchises * * *.” (334 U. 8. at 156.) 

If conclusion of law No. 10 quoted above, reversed by the Supreme Court, was 
interpreted by the Court as a ruling that franchises were illegal, per se, there 
can be no doubt that conclusion of law No. 11, affirmed by the Supreme Court, is 
a categorical ruling that block booking is illegal per se. 

(3) Briefs of the parties in the Paramount case: 

When the Paramount case was appealed to the Supreme Court, only two of 
the defendants, Universal and Columbia urged reversal of the district court find- 
ing on block booking. The Columbia brief describes the district court ruling as 
follows: 

“* * * The district court held that block booking per se was an illegal practice 
because in essence it amounted to a ‘tie-in’ or conditioning” (Columbia brief in 
the Supreme Court, United States v. Paramount Pictures; Inc., p. 33). 

(4) Subsequent Supreme Court opinion citing the Paramount case: 

In Times-Picayune Publishing Co. v. United States (345 U. 8. 594 (1953) ), the 
Supreme Court referred to the block-booking ruling in the Paramount case in lan- 
guage that can only be interpreted as a reaffirmation that block booking is illega! 
per se. The Court said: 

“And since the Court [in the International Salt Co. case, 332 U. 8. 392] deemed 
it ‘unreasonable, per se, to foreclose competitors from any substantial market,’ 
neither could the tying arrangements survive section 1 of the Sherman Act. (332 
U. 8S. at 396.) That principle underpinned the decisions in the movie cases, hold- 
ing unlawful the ‘block booking’ of copyrighted films by lessors, United States v. 
Paramount Pictures (334 U. 8S. 131, 156-159 (1948) ) as well as a buyer’s wield- 
ing of lawful monopoly power in one market to coerce concessions that handi- 
capped competition facing him in another, United States v. Griffith (334 U. 8. 100, 
106-108 (1948))” (345 U. S. at 608). 

Thus the Court in the Times-Picayune case did nothing to undermine the force 
of the per se rule in situations like Paramount, i. e., the use of monopolistic lever- 
uge in a unique product, like a copyrighted movie or television program, to re- 
strain commerce in a tied product, like other movie or television programs. 


(D) The block booking of television programs between a single network company 
and a single affiliated station is illegal per se regardless of the exisience of a 
conspiracy among television networks or among television stations 

Both the NBC and CBS briefs attempt to avoid the conclusion that the block 
booking of television programs is illegal per se by pointing out that in the Para- 
mount case conspiracies were found to exist among the defendant companies in 
the distribution of feature films and the ownership of theaters, and that no suc!) 
conspiracies exist among the television networks or among the owners of tele- 
vision stations. The CBS brief states that conspiracy was “the basic fact’’ found 
in the Paramount case (CBS brief, p. IX). The NBC brief says that “the bulk of 
the [Paramount] opinion is a finding of conspiracy” and that the effect of this 
finding on the Court’s approach to block booking “is, of course, impossible to say” 

(NBC brief, p. 13). 
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It is of course true that in the Paramount case both the district court and the 
Supreme Court found that the defendants had engaged in an unlawful conspiracy. 
But wholly apart from whether or not a similar conspiracy exists in the television 
industry, it is piain that the Paramount ruling as to the illegality of block book- 
ing did not rest in any way on the finding that the defendants had illegally con- 
spired with one another in other fields. 

Thus, the district court in the Paramount case held, in conclusions of law Nos. 
7, 8, and 9, that the defendants had unreasonably restrained trade and com- 
merce in several enumerated ways, each described in a separate subparagraph. 
Several of these subparagraphs begin with the word “conspiring.” For ex- 
ample, paragraph 7 (b) speaks of “conspiring with each other to maintain a 
nationwide system of runs and clearances.” Paragraph 8 (a) speaks of “con- 
spiring with each other to maintain a nationwide system of fixed minimum 
motion-picture theater admission prices” (70 F. supp. at 72). 

Paragraph 8 (g), however, dealing with block booking, holds merely that 
the defendants have restrained trade by— 

“(g) Individuaily conditioning the offer of a license for one or more copy- 
righted films upon the acceptance by the licensee of one or more other copy- 
righted films, except in the case of the United Artists Corporation” (70 F. supp. 
at 72). [Italies added.] 

Furthermore, conclusion of law No. 11 states, without reference to conspiracy, 
that: “11. Block booking as hereinabove defined, violates the Sherman Act.” 

It is equally plain that the Supreme Court’s conclusion on the illegality of 
block booking did not rest in any way on the existence of a conspiracy among 
the defendants. Block booking is discussed in a separate numbered section of the 
Supreme Court's opinion, extending over four pages (334 U. S. 156-160). In these 
four pages, there is not a single reference to conspiracy. 


(EZ) Since the block booking of television programs under the time option clause 
of the affiliation agreements is illegal per se because of its inherently restric- 
tive character, the alleged absence of proof of actual adverse effects, even if 
true, is irrelevant. 


The NBC and CBS briefs lay great stress upon the claim that, contrary to 
the evidence as presented in sections V and VII of the KTTYV brief, block book- 
ing of television programs under the network time-option clause does not unduly 
hinder the operations of independent television stations, independent program 
producers, and small and medium-sized advertisers. 

The principal factual evidence advanced in support of these arguments is con- 
tained in the tables which appear on pages 24 and 25 of the CBS brief. These 
tables were referred to frequently in the other memorandums submitted by CBS 
and in the testimony of Dr. Frank Stanton. The tables analyze the programs 
carried by CBS affiliates during a week in May of 1956 ‘which is believed to be 
typical’ (CBS brief, p. 23), and purport to show that during the 21 hours of 
evening option time in this week on each of the 52 basic CBS affiliates, 30.4 
percent of the time was available to nonnetwork programs. 

This computation rests on two basis fallacies. First, it considers as available 
for nonnetwork programs prime evening option time which is actually occupied 
by CBS network programs which straddle both option time and station time. 
Second, by selecting a week in May of 1956, during the daylight saving time 
period, CBS achieves a distortion of the actual clearance and availability pic- 
ture which would not appear if CBS had selected a week when standard time 
prevailed throughout the country. 

These two basie fallacies on which the figures relied upon by CBS rest are 
explained in detail in the KTTV memorandum, filed with the committee, ac- 
companying this brief, dated October 29, 1956, entitled “Comments on the 
Testimony of Dr. Frank Stanton Concerning the Statement of Richard A. Moore.” 

But even if the contentions of the networks, to the effect that block booking has 
not had adverse effects, were correct, they would be irrelevant. As has been 
shown above, the block booking of television programs is illegal per se under 
section 1 of the Sherman Act. This means that it is one of the offenses which, 
in the words of the report of the Attorney General’s National Committee to 
Study the Antitrust Laws, is “ ‘conclusively presumed’ unreasonably to restrain 
competition (the so-called unreasonable per se offenses)” and as the report states 
(p. 12): “* * * where such restraints are established, in purpose or in effect, 
inquiry under the rule of reason ends.” 

Block booking practices are illegal per se because, like the bylaws in the Asso- 
ciated Press case: “* * * on their face, and without regard to their past effect, 
[they] constitute restraints of trade” (326 U. S. at 12.) [Italic supplied]. And, 
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like the bylaws in the Associated Press case, block booking is: “* * * a course of 
conduct which will necessarily restrain or monopolize a part of trade or com- 
merce” (326 U. 8S. at 12). 

Even if it were true that 30.4 percent of evening option time was available 
for nonnetwork programs, the existence of the time option makes such availability 
depend on the whim of the network; and whenever the option is exercised, the 
network program prevails, regardless of quality or price. 

The conclusion that block booking is illegal per se because of its inherently 
restrictive effect therefore puts an end to any inquiry as to what the actual past 
effect may have been. Such a practice is presumed to be unduly restrictive of 
competition, regardless of past effect. 

(F) Bven if block booking of television programs under the time option clause 
were not illegal per se, the alleged business necessity or justification for the 
practice, if any, would be irrelevant in the face of proof that the practice 
unduly restrains competitors 

The bulk of the NBC and CBS briefs consists of an attempt to establish that 
under the rule of reason the supplying of a television block-program service 
under the time option clause of network-station affiliation agreements is either 
necessary to carry on the business of networking, or, at least reasonable under 
the special economic facts of the television industry. 

This attempted justification rests on a misconception of the scope of the rule 
of reason. Even if the block booking of television programs were not a per se 
violation of the antitrust laws, the discretion of the courts under the rule of 
reason remains a limited one. Business justification may be utilized to illuminate 
ambiguous intent, Times-Picayune v. United States, 345 U. S. at 623), or to help 
predict consequences where the consequences are uncertain, Chicago Board of 
Trade v. United States (246 U. 8. 231, 239 (1918)), but it becomes irrelevant 
where the restraint is clear. 

“(The Court’s] discretion is confined to consideration of whether in each case 
the conduct being reviewed under the [Sherman] Act constitutes an undue 
restraint of competitive conditions, or a monopolization, or an attempt to monop- 
olize. This standard permits the courts to decide whether conduct is signifi- 
cantly and unreasonably anticompetitive in character or effect ; it makes obsolete 
once prevalent arguments, such as, whether monopoly arrangements would be 
socially preferable to competition in a particular industry, because, for example, 
of high fixed costs or the risks of ‘cut throat’ competition or other similar unusual 
conditions.” Report of the Attorney General’s National Committee To Study 
the Antitrust Laws, page 12 (1955). 

The only difference between a “per se” case and an “unreasonable restraint” 
case is that in the former, the unreasonableness of the restraint is presumed from 
its inherent character, while in the latter the unreasonable effects must be shown. 
Thus, the Court’s disposition of the “economie convenience” arguments in the 
Paramount case was appropriate even if the Court had not deemed block booking 
to be illegal per se. 

The rule of reason arguments made by NBO and CBS are virtually the same as 
those made in the Paramount case by the two defendant film distributors, Colum- 
bia and Universal, who unsuccessfully appealed from that portion of the district 
court decision holding block booking illegal per se. Columbia and Universal, 
in their briefs before the Supreme Court, made the following points: 

(1) “Eeonomic necessity for licensing a season’s product at one time finds 
its roots in the limited capital of the smaller companies like appellants” (Colum- 
hia brief, p. 14). 

(2) “[Columbia] needs block booking because it has to have some assurance of 
a market in order to hazard its capital in producing many pictures at a substantial 
cost. * * * If Columbia were not able to sell its season’s product at one time 
it could not operate profitably” (Columbia brief, p. 18). 

(3) “If [Columbia were] compelled to sell picture by picture, there would 
practically be as many [sales] campaigns as pictures” (Columbia brief, p. 20). 

“[Universal’s} business reasons for endeavoring to license its season’s product 
as a block, before production, are obvious since the licensing of [average] pic- 
tures one by one after production, would be exorbitantly expensive and highly 
speculative’ (Universal brief, p. 91). 

(4) “The exhibitors * * * want [block booking]. It gives them an assurance 
of product” and avoids the necessity of separate arrangements for each picture 
(Columbia brief, p. 20). 

“[Universal’s] customers [want] to stock up for an entire season so that 
they will not run short of pictures” (Universal brief, p. 90). 
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(5) “The exhibitor * * * is given a liberal right of selection—the right to 
reject a certain number of pictures” (Columbia brief, p. 23). “[{T]he average 
selectivity on all contracts made by [Columbia] was 32 pictures out of 44” (Id., 
p. 25). 

In the Paramount case, the Supreme Court disposed of Columbia’s arguments 
in terms that apply equally well to the similar current arguments of NBC and 
CBS: 

“Columbia Pictures makes an earnest argument that enforcement of the 
restriction as to block booking will be very disadvantageous to it and will greatly 
impair its ability to operate profitably. But the policy of the antitrust laws is 
not qualified or conditioned by the convenience of those whose conduct is regu- 
lated. Nor can a vested interest in a practice which contravenes the policy of 
the antitrust laws receive judicial sanction” (334 U. 8. 159). 


II. THE MUST-BUY POLICY IS A PER SE VIOLATION OF THE ANTITRUST LAWS 


The NBC and CBS briefs contend that the must-buy policy does not violate 
the antitrust laws for two reasons: 

(a) The policy is said to be decided by the network company, without the 
participation of the affiliated stations. The policy is therefore said to be out- 
side the rule which brands collective refusals to deal as illegal per se. 

(b) Considered as an individual refusal to deal by the network company, the 
must-buy policy is said to be lawful because none of the stations offered only 
on a package basis has a monopoly in its own market, and the policy is not in- 
tended to affect, and has no substantial effect on, competition. 

As shown below, neither of these defenses holds water. 


(A) The bold contention that the must-buy policy is an individual action of the 
network company, in which the affiliated stations do not participate, cannot 
stand against facts which establish a collective refusal to deal that is per se 
illegal 

(1) CBS admits that in the case of one.affiliated station, the affliation agree- 
ment contains an express provision obligating the network to include the station 
on the must-buy list (CBS memorandum entitled “Network Practices,” June 
1956, p. 127).° In fact, in later testimony CBS’s president admitted that “there 
may be 1 or 2 cases where it is a matter of contract,” and that “this may have 
been a factor of some importance in the very early days.” ” 

(2) Affiliated stations continually urge the network companies to include 
them on the must-buy lists (testimony of Mr. Robert Sarnoff, transcript, p. 
36938 ). 

(3) The inclusion of a station on the must-buy list is published by the network 
on its rate card and is known to the station. 

(4) Virtually all NBC and CBS must-buy stations themselves publicize the 
fact that they are included in the NBC or CBS must-buy list. They do so in 
their own rate cards, in the data they prepare for publication in the Standard 
Rate and Data Guide, and in the advertisements they publish in the trade press. 

(5) By optioning time to its network, with knowledge that the network sells 
this time to advertisers only on an all-or-none basis, each must-buy station clearly 
consents to its inclusion in the must-buy package, and takes the essential action 
that is required for the must-buy policy to be effective. 

(6) The must-buy station, acting individually by signing an affiliation agree- 
ment including option time, and subsequently by clearing virtually all network 
programs offered during option time, places itself, by its own affirmative action, 
in a position where it must and does refuse to deal with advertisers seeking to 
a. the same station time that is being cleared for a network program on a must- 
uy basis. 

The courts have never required proof of formal agreements spelling out the 
precise conduct of each party in order to establish the existence of a conspiracy 
in restraint of trade. The courts are prepared to infer the existence of the 
conspiracy from the actions of the parties, taken with knowledge of the conse- 
quences. As the Supreme Court said in Interstate Circuit, Inc. v. United States 
(306 U. S. 208, at 226-227 (1939) ) : 


tte sane does not disclose whether NBC has any similar agreements with any of 
8a es. 

” Hearings before snecial subcommittee of House Judiciary Committee, September 26, 
1956, transcript, pp. 2220-2201. 
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“It was enough that, knowing that concerted action was contemplated and 
invited, the distributors gave their adherence to the scheme and participated 
in it. Each distributor was advised that the others were asked to participate ; 
each knew that cooperation was essential to successful operation of the plan. 
They knew that the plan, if carried out, would result in a restraint of commerce, 
which, we will presently point out, was unreasonable within the meaning of the 
Sherman Act and, knowing it, all participated in the plan. The evidence is 
persuasive that each distributor early became aware that the others had joined. 
With that knowledge they renewed the arrangement and carried it into effect 
for the two successive years, 

“Tt is elementary that an unlawful conspiracy may be and often is formed 
without simultaneous action or agreement on the part of the conspirators * * *. 
Acceptance by competitors, without previous agreement, of an invitation to 
participate in a plan, the necessary consequence of which, if carried out, is 
restraint of interstate commerce, is sufficient to establish an unlawful con- 
spiracy under the Sherman Act.” 

As the Supreme Court said in United States v. Masonite Corp. (316 U. 8. 265 
(1942) ), dealing with a resale price fixing plan under the guise of del credere 
agency: 

“It is not clear at what precise point of time each appellee became aware of 
the fact that its contract was not an isolated transaction but part of a larger 
arrangement. But it is clear that, as the arrangement continued, each became 
familiar with its purpose and scope” (316 U. 8. at 275). 

Nor is the existence of the collective agreement disproved by the mere fact, 
emphasized in the NBC and CBS briefs, that NBC and CBS each reserves the 
sole right to decide whether a particular station will be included on its must- 
buy list. At best, this means only that the collective agreement as to the inclu- 
sion of any particular station on the list cannot come into effect until the net- 
work company has agreed. 

The Supreme Court dealt with a similar argument in United States v. Mason- 
ite Corp., supra, involving license agreements between Masonite and its competi- 
tors in manufacturing cardboard under Masonite patents, under which the com- 
petitors sold as del credere agents of Masonite at prices fixed by the latter. 
The defendants argued that since Masonite alone fixed the prices, there was no 
collective price-fixing agreement among them. The Court found that all of the 
defendants were parties to a single price-fixing conspiracy, and gave the follow- 
ing reasons: 

“Nor can the fact that Masonite alone fixed the prices, and that the other 
appellees never consulted with Masonite concerning them, make the combination 
any the less illegal. Prices are fixed when they are agreed upon. United States 
v. Socony-Vacuum Oil Co., supra (p. 222). The fixing of prices by one member 
of a group, pursuant to express delegation, acquiescence, or understanding, is 
just as illegal as the fixing of prices by direct, joint action” (316 U. S. at 
275-276). 

The CBS brief (pp. 65 to 66) attempts to demonstrate that collective refusals 
to deal have not been held to be illegal per se. Even Associated Press v. United 
States (326 U. S. 1 (1945)) is swept aside with the statement that “none of the 
several opinions in the case suggested that such a refusal was illegal per se” 
(CBS Brief, p. 66). But this is a patently erroneous reading of the cases. In 
United States vy. Columbia Steel Co. (384 U. 8. 495, 522-523 (1948) ), the Supreme 
Court said: 

“A restraint may be unreasonable either because a restraint otherwise reason- 
able is accompanied with a specific intent to accomplish a forbidden restraint or 
because it falls within the class of restraints that are illegal per se. For ex- 
ample, where a complaint charges that the defendants have engaged in price 
fixing, or have concertedly refused to deal with nonmembers of an association, or 
have licensed a patented device on condition that unpatented materials be em- 
ployed in conjunction with the patented device, then the amount of commer: 
involved is immaterial because such restraints are illegal per se.” [Emphasis 
added. ] 

The Court then cites Associated Press v. United States, supra, as authority for 
the per se illegality of group refusals. At best, the CBS position is a nonjudicia! 
dissent from the Supreme Court’s own appraisal of its own opinions, including 
Associated Press. 

Later opinions of the Supreme Court confirm that collective refusals to dea! 
are illegal per se. In Kiefer-Stewart Co. v. Seagram & Sons (340 U. §. 211 
(1951) ), Justice Black held for a unanimous Court that the concerted refusal of 
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the two defendants to sell to plaintiff was within the prohibitions of the Sherman 
Act. At the trial the judge had instructed the jury that any evidence as to illegal 
acts of the plaintiff “was no defense to the present cause of action.” The Court 
upheld this ruling: 

“We hold that the instruction was correct. Seagram and Calvert acting indi- 
vidually perhaps might have refused to deal with petitioner or with any or all of 
the Indiana wholesalers. But the Sherman Act makes it an offense for respond- 
ents to agree among themselves to stop selling to particular customers” (340 U. 8. 
at 214). [Emphasis added.] 

This from a four-page opinion in which the “Rule of Reason” is not even men- 
tioned, much less applied. 

As recently as 1952 the Court reaffirmed this position. In Times-Picayune 
ee Oo. v. United States (345 U. S. 594 (1953) ), Justice Clark said for the 
majority : 

“Refusals to sell, without more, do not violate the law [but] group boycotts, 
or coneerted refusals to deal, clearly run afoul of section 1, Kiefer-Stewart Co. v. 
Seanram & Sons (340 U. S. 211, 214 (1951)) ; Associated Press v. United States 
(326 U. S. 1 (1945) ) ; see United States v. Columbia Steel Co. (324 U. 8. 495, 522 
(1948) * * *) (345 U.S. at 625). 

It is interesting to note that the CBS brief cites no case in which group refusals 
to deal have been upheld by the Supreme Court. And even the lone court of 
appeals case cited by CBS as involving a situation parallel to the network must- 
buy practices, Prairie Farmer Pub. Co. v. Indiana Farmer’s Guide Pub. Co. (88 F. 
2d 979 (7th Cir., 1937) ), did not involve a refusal to deal, concerted or individual. 
The defendant papers, through their advertising agency, offered a group rate 
which made it more economical to deal with all of them as a group, rather than 
to combine advertising in some of them with advertising in plaintiff's paper. But 
there is no indication that an advertiser willing to pay the increased cost of a split 
idvertising program would have been refused space in papers of group members 
(as results under the must-buy policy for television option time), merely because 
he purchased space in plaintiff's paper instead of the competing paper which was 
a member of the group. 

In any event, the Prairie Farmer case is of the same vintage as Judge Manton’s 
now diseredited opinion in Paramount Famous-Lasky Corp., supra, page 5, up- 
holding the block booking of motion pictures (see p. 5, above) and seems equally 
invalid as a modern precedent. For example, it was heavily relied upon by the 
defendants in the Associated Press case “ and was cited by Justice Roberts in his 
dissent (326 U. S. at 33) as supporting the legality of the bylaws there in ques- 
tion, but was disregarded by the majority of the Court. 


(B) If, as the network companies argue, the must-buy policy is the action of 
the network alone, it is still a type of individual refusal to deal that clearly 
violates the antitrust laws 


Each station on the must-buy list is a monopoly to a degree. Even in 7- or 
{-station markets, each station is given, by the FCC allocation and license, a 
monopoly on a particular channel, free of threat that any competitor can obtain 
the same channel in the same market and free of threat of competitors on other 
channels except the limited number allocated by the Commission. The network, 
in its must-buy practice, is thus using its control of time on one monopoly station 
to force advertisers to buy time on other stations in the chain. 

The monopolistic leverage inherent in the must-buy practice is accentuated by 
the fact that, according to the current must-buy lists of NBC and CBS, there 
are at least 10 markets in which there are only 2 stations, one of which is an NBC 
affiliate included in the NBC must-buy list and the other is a CBS affiliate in- 
cluded in the CBS must-buy list. 

By their parallel option-time practices, the two networks together control 
the prime time in these markets on a completely closed basis. By their 
parallel must-buy practices, they refuse to deal with advertisers for time in 
these closed markets unless the advertisers purchase time on the other stations 
on the must-buy lists located in open markets where competing non-NBC and 
non-CBS stations exist. Each network uses its strategic position in the limited- 
station markets to force the advertiser to buy time on the network affiliates, 
rather than the competitors of these affiliates. 

In United States y. Griffith (334 U. 8. 100 (1948) ), the Supreme Court held 
that a motion picture exhibitor, controlling a circuit of theaters in one-theater 


"™ Associated Press Brief in the Supreme Court, pp. 71 72; Associated Press Reply 
Brief in the Supreme Court, pp. 13—14, 23-24. 
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and multitheater towns, could not use the buying power of the entire circuit 
to negotiate films for competitive as well as closed towns. This was so even if 
the exhibitor made no threat to withhold the business of the one-theater towns 
unless exclusive rights were granted in competitive towns. This was so whether 
1 circuit made the bargain with the distributor or whether 2 or more lumped 
their buying power. This was so even though the exhibitor had no patent or 
copyright monopoly, and even though there was no governmental limitation on 
the opening of competing theaters in the monopoly towns. 

In United States v. Paramount Pictures, Inc. (334 U. S. 181 (1948)), the 
Supreme Court considered two types of agreements under which theater eircuits 
pooled the bargaining power of the theaters in the circuit: (1) Formula deals, 
in which the theater circuit’s license fee for a given feature film was measured 
by a specified percentage of the film’s national gross and the circuit was 
allowed to allocate playing time and film rentals among its various theaters; 
and (2) master agreements covering the exhibition of features in a number 
of theaters, with the exhibitor permitted to allocate film rentals and playing 
time among the theaters. The Court gave two reasons for holding each of these 
practices to be an illegal restraint of trade (334 U. 8. at 154-155) : 

“In the first place, they eliminate the possibility of bidding for films theater 
by theater. In that way they eliminate the opportunity for the small competitor 
to obtain the choice first runs and put a premium on the size of the circuit. They 
are, therefore, devices for stifling competition and diverting the cream of the 
business to the large operators. In the second place, the pooling of the purchas- 
ing power of an entire circuit in bidding for films is a misuse of monopoly power 
insofar as it combines the theaters in closed towns with competitive situations. 
The reasons have been stated in United States v. Grifith, ante, page 100, and 
Schine Chain Theatres, Inc., v. United States, ante, page 110, and need not be 
repeated here. It is hardly necessary to add that distributors who join in such 
arrangements by exhibitors are active participants in effectuating a restraint of 
trade and a monopolistic practice.” 

Thus, there were two grounds in the Paramount case for holding these arrange- 
ments illegal. The Court did not rely solely on the Griffith situation of using 
monopoly towns to obtain advantage in nonmonopoly towns. Whether or not 
monopoly towns existed, the purchase of films for an entire circuit, by eliminat- 
ing the opportunity of the small competitor to bid for films on a theater by theater 
basis, was in itself sufficient to constitute a violation of law. 

In the television industry the networks’ must-buy lists combine monopoly and 
limited monopoly stations. Control of broadcast time in closed or relatively 
closed markets is used to control time in other markets, whether closed or rela- 
tively open. In open markets the must-buy practice prevents a competing station 
in the same market as a member of the must-buy group from obtaining a national 
advertiser’s order in prime viewing time, even when the advertiser, and not the 
network, owns the program. Even if this competing station is closed out by the 
individual action of the network company, rather than concerted action with its 
affiliates (who proudly regard each other, for other purposes, as “partners” ”), 
the absence of concerted action does not save the must-buy policy from the impact 
of the Sherman Act. 

And the fact that the two network companies do not agree between themselves 
as to their must-buy policies, and the fact that neither by itself controls a major- 
ity of the television stations or has a majority share of United States television 
advertising revenues, are irrelevant for purposes of considering the cumulative 
effect of inherently anticompetitive practices in which they each engage. The 
illegal market restraint of an anticompetitive practice can be established, under 
the antitrust laws, by considering the cumulative dominance in the market 
achieved by the companies that follow the same practice, without the necessity 
of showing that they combined or conspired. In Federal Trade Commission v. 
Motion Picture Advertising Service Co., Inc. (344 U. 8. 392 (1953) ), the respond- 
ent, a producer and distributor of advertising films, entered into contracts with 
theater owners under which the theater owner agreed to display no advertising 
films other than respondent’s. Respondent operated in only 27 States and had 
exclusive contracts with less than 40 percent of the theaters in its area of opera- 
tions. However, three other companies in the same business followed the same 
practice. The 4 together had arrangements with about 75 percent of the theaters 
in the country which displayed advertising films. The Court held that the exclu- 


2 As in the testimony quoted at pp. 9, 10, 11, and 17. 
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sive contracts were not merely “unfair methods of competition” under the Fed- 
eral Trade Commission Act, but that they also violated the Sherman Act. The 
Court said (344 U. S. at 395) : 

“The [Federal Trade] Commission found in the present case that respondent’s 
exclusive contracts unreasonably restrain competition and tend to monopoly. 
Those findings are supported by substantial evidence. This is not a situation 
where by the nature of the market there is room for newcomers, irrespective of 
the existing restrictive practices. The number of outlets for the films is quite 
limited. And, due to the exclusive contracts, respondent and the 3 other major 
companies have foreclosed to competitors 75 percent of all available outlets for 
this business throughout the United States. It is, we think, plain from the 
Commission’s findings that a device which has sewed up a market so tightly, for 
the benefit of a few falls within the prohibitions of the Sherman Act. 

The must-buy practices of NBC and CBS cover a total of 111 = ee in 63 
markets. In more than 40 of these markets, with over 70 percent of the 
television homes of the United States, NBC and CBS each have a must-buy 
affiliate. The must-buy policy prevents the advertiser from dealing with what- 
ever non-NBC and non-CBS stations exist in those markets. And in at least 
10 of these markets, the NBC and CBS affiliates are the only stations that exist. 
If an advertiser wishes to purchase prime time in these markets, he must obey 
the must-buy policy and take the NBC or CBS affiliates in the other markets 
where other stations exist. Even if each network company is considered 
to be following this practice independently of the other and without “concert” 
with its affiliates, each is violating the antitrust laws by simultaneously follow- 
ing a practice which requires the advertiser to purchase the time of their affiliates 
and shuts out each affiliate’s local competitors. 

The Motion Picture Advertising case shows that in an industry where the 
number of outlets is limited, restrictive practices are particularly subject to 
Sherman Act attack. Now that block booking of programs and theaters has 
been outlawed in the movie industry, where there is an economic opportunity 
for as many outlets as the public demands, the parallel block booking of tele- 
vision programs is patently intolerable in the television industry where each 
outlet operates under Government license, and there is an absolute ceiling on 
the number of outlets. Where there are inherent impediments to competition, 
as there are in the television industry by reason of the limited number of 
channels available, the courts are particularly careful to insure that the re- 
maining possibilities of competition are protected against restraint. (See Sugar 
Institute v. United States, 297 U. 8. 553, 600 (1936).) Congress, in section 313 
of the Federal Communications Act, has given a clear mandate that the antitrust 
laws shall be applicable to television broadcasting. Thus, both the cases and 
the statute require that anticompetitive practices in the television industry be 
effectively prohibited. 


CONCLUSION 


The record before this committee establishes that, under present-day 
conditions : 

(a) Under the time-option clause of the network-affiliate contracts, most of 
prime evening time in most of the principal television markets with 1, 2, or 3 
stations is now occupied by network-distributed programs. 

(b) Because prime evening time on a national basis is controlled by the net- 
works under their time options, independent program producers cannot produce 
first-class television shows for national distribution during prime evening time 
unless these shows are distributed over networks. 

(c) Because the only high quality shows the independent producers can afford 
to produce are those that are sold for network distribution, independent stations 
cannot purchase first-class television shows of a quality high enough to com- 
pete with network distributed shows in prime evening time. 

(d) Because the independent stations do not have first-class shows to offer 
during prime evening time, and because the network affiliates sell their time 
only on a national “must-buy” basis, regional and local advertisers cannot 
sponsor first-class television shows during prime evening time. 

(e) The great majority of the American public is therefore limited during 
prime viewing hours to a choice of programs selected by three network companies 
in New York. 

The evidence before the committee clearly establishes that the root of these 
evils is the complete network control over prime time on affiliated stations. The 
evidence also shows that the warp and woof of this fabric of network control 
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ane the time option and the must-buy agreements between the networks and their 
affiliates. 

Agreements of this type between business associates have always. been con- 
demned as illegal restraints under section 1 of the Sherman Act, whenever their 
actual or potential effects on competitors have been of the types listed above. 
oat Supreme Court said in Associated Press v. United States (826 U. S. 1 
( )): 

“The Sherman Act was specifically intended to prohibit independent businesses 
from becoming ‘associates’ in a common plan which is bound to reduce their 
competitor’s opportunity to buy or sell the things in which the groups compete. 
Victory of a member of such a combination over its business rivals achieved by 
such collective means cannot consistently with the Sherman Act or with prac- 
tical, everyday knowledge be attributed to individual ‘enterprise and sagacity’ ; 
such hampering of business rivals can only be attributed to that which really 
makes it possible—the collective power of an unlawful combination” (326 
U. S. at p. 15). 

Nor can the illegality of these restrictive network practices be wished away 
by the network contention that the time option agreements, for example, are 
really not enforced by the networks, that affiliated stations, as good partners act- 
ing in their own self-interest, usually clear network programs on their merits, 
and that the option functions merely as a “shield” to be used only when and 
if the rate of program rejection becomes so high as to threaten the “erosion” of 
the network schedule (tr. pp. 3273-3274, 3489, 3499; CBS’ memorandum entitled 
“Network Practices,” June 1956, p. 110.) 

Unfortunately for the networks, the Sherman Act does not authorize con- 
tractual “shields” against the dangers of competition. The Sherman Act was 
intended to strike down such shields, even though they are not actually being 
used and are merely being held in reserve. To quote again from the Supreme 
Court’s opinion in the Associated Press case: 

“The [lower] court also found that AP’s restrictive bylaws had hindered and 
impeded the growth of competing newspapers. This latter finding, as to the 
past effect of the restrictions, is challenged. We are inclined to think that it is 
supported by undisputed evidence, but we do not stop to labor the point. For the 
court below found, and we think correctly, that the bylaws on their face, and 
without regard to their past effect, consitute restraints of trade. Combinations 
are no less unlawful because they have not as yet resulted in restraint. An 
agreement or combination to follow a course of conduct which will necessarily 
restrain or monopolize a part of trade or commerce may violate the Sherman Act, 
whether it be ‘wholly nascent or abortive on the one hand, or successful on the 
other’ ” (326 U. S. at 11-12 (emphasis added) ). 

The “erosion” argument is the heart of the network case, and the issue can well 
be joined at this precise point. By “erosion,” the network companies mean a 
wearing away of their program schedules as the result of competition—in the 
form of free and direct dealings between affiliated stations, independent program 
producers and advertisers in the sale and programing of prime evening time, 
rather than dealings channeled through the network company as intermediary. 
The network companies may legitimately seek to preserve their role as intermedi- 
ary by offering a better service at a lower price. But they may not, consistent 
with the Sherman Act, shield their role as intermediary by restrictive contractual 
arrangements with their affiliates, under which the network service is accepted, 
and competitors are excluded, regardless of quality or price. 

The businessman’s desire for a shield against erosion is precisely what the 
Sherman Act is about and why it exists. The act enunciates a public policy that 
favors erosion by the natural process of competition, and opposes shields against 
competition. 

If the principles of the Sherman Act are valid for every other industry in 
the country, including the newspapers, the theater, the movies, why should tele- 
vision be an exception? Congress considered this question when it passed the 
Communications Act, and decided that no exception should be made. 

Surely the great national television companies have sufficient economic 
strength, sufficient creative and administrative talent, and sufficient devotion tv 
the basic principles of a free economy, to be able to lay down their contractual 
shields and compete. 

If the network companies do compete on a fair and equal basis with the 
hundreds of other business organizations in the television industry——stations, 
program producers, and advertisers—the entire history of this Nation indicates 
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that all of the most efficient elements in the industry will flourish, quality will 
improve, creative innovations will appear, and both the industry and the public 


will gain. 
APPENDIX A 


PARALLEL BETWEEN BLOCK-BooKING DEFENSE OF TELIVISION NETWORK COMPANIES 
AND ARGUMENTS IN OVERRULED PARAMOUNT Famovus-LaskKy CASE 


In United States v. Paramount Pictures, Inc. (334 U. 8. 131 (1948)), the Su- 
preme Court affirmed the three-judge district court’s holding that block booking 
of movie films by distributors was illegal under the Sherman Act. The district 
court, in arriving at its holding as to block booking, United States v. Paramount 
Picturea, Inc. (66 F. Supp. 323, 348-350 (S. D: N. Y. 1946) ), expressly disapproved 
an earlier decision, Federal Trade Commission v. Paramount Famous-Lasky 
Corp. (57 F. 2d 152 (2d Cir. 1932)), in which it was held that block booking was 
not an unfair method of competition under section 5 of the Federal Trade Com- 
mission Act. The opinion of the district court in the Paramount Pictures case 
was written by Judge Augustus Hand, who had previously concurred in the 
Paramount Famous-Lasky decision. 

In the Paramount Famous-Lasky case, the court described the block-booking 
practice as follows (57 F. 2d at 155) : 

“A block is a group of films offered as a unit, containing a number of individual 
motion pictures which are available for lease by exhibitors for 3 months or for 
1 year. Such blocks contain 13 or 26 films, or 52 or 104 films, according to 
whether the theater changes films once or twice a week. The individual films 
in blocks being offered are not always identical. The blocks offered to an ex- 
hibitor contain certain films which the exhibitor may not want to lease, but he 
must lease all or none. He may not select some of the individual films and 
reject others contained in the block unless he exercises the option to pay prices 
found by the Commission to be arbitrarily fixed from 50 te 75 percent higher than 
the estimated prices of such films as part of the block. If the exhibitor declines 
to take all, the block is successively offered to his competitors until a lease is 
made. Only if all competitors refuse the block are the individual films offered 
to exhibitors upon some other basis arrived at by negotiation between the pro- 
ducer and exhibitors.” 

The Federal Trade Commission's position was stated as follows (ibid) : 

“The Commission determined this method of distribution to be unfair, and 
that the purpose and effect of the alternative offer is to coerce and intimidate an 
exhibitor into surrendering his free choice in the leasing of films, and into leas- 
ing films in blocks as offered, thereby denying to such exhibitor the opportunity 
and profit of leasing and exhibiting certain other films of higher qualities and 
which such exhibitor’s patrons demand and which such exhibitor desires to 
exhibit. It is thus concluded by the Commission that this distribution policy 
lessens competition and tends to create a monopoly in the motion-picture industry 
by tending to exclude from the market and industry independent producers and 
distributors of films, and denies to the exhibitors freedom of choice in leasing 
films.” 

The only relevant difference between the block-booking practice involved in 
the 1982 Paramount Famous-Lasky case and the block-booking practice involved 
in the 1946-48 Paramount case is that in the latter the exhibitor could reject a 
percentage of the block of films he had been required to lease. Yet this right of 
rejection did not save the practice from: being held illegal. 

There is a striking similarity between the arguments advanced in the opinion 
of Judge Manton in the Paramount Famous-Lasky case to uphold the legality 
of block-booking feature films, and the arguments advanced in the NBC and CBS 
briefs to defend the legality of block-booking television programs. The close- 
ness of the parallel is shown by the following table: 


PARAMOUNT FAMOUS-LASKY OPINION NBC anp CBS Briers 


The court said there were 7 other The television network companies 
major and some minor producers com- allege that there is competition among 
peting with the defendant; there was the three networks; that there is no 
free competition among producers and monopolization. 
distributors ; there was a lack of mon- 
opolization by the defendant and lack of 
ability to achieve monopolization. 
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PARAMOUNT FAMOUS-LASKY OPINION 

The court said there was no effective 
or destructive injury to theaters as 
shown by the fact that three-fourths 
of those showing defendant’s pictures 
had shown less than 25 percent thereof. 

The court said that defendant’s block 
booking had not been shown to have 
had any effect on the smaller producers ; 
that all producers had been able suc- 
cessfully to distribute. 

The court said defendant's block 
booking had not been shown to have 
injured theaters. 

The court said that the theater had 
the choice of two alternatives—to take 
the block and forestall any competitors, 
or to refuse and, if competitors also re- 
fuse, to pay a higher price per individ- 
ual film; that these were ordinary inci- 
dents of bargaining and selling between 
seller and buyer. 

The court said that since there was no 
evidence of combination between de- 
fendant and other large producers, the 
fact that defendant’s block booking 
tended to exclude independent produc- 
ers was insufficient to constitute a vio- 
lation of law. 

The court said that defendant’s block 
booking was not “inherently unlawful 
and unfair,” so that its legality de- 
pended upon its effect. 


The court said that only a small per- 
eentage of contracts actually made 
were for blocks; that most were for a 
few pictures only. 

The court said that no illegal tying 
contract was involved because the leas- 
ing of pictures in blocks was not tying 
them together; defendant’s pictures 
were not indispensable to any exhibi- 
tor; defendant had no monopoly; and 
the fact that the films were copyrighted 
did not create the monopoly necessary 
for an illegal tying contract. 
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NBC anp CBS Briers 
The television network companies al- 
lege that some of their affiliates have 
not carried some of the block-booked 
network programs. 


The television network companies al- 
lege that their booking practices have 
not and do not affect competing inde- 
pendent producers. 


The television network companies al- 
lege that stations are not injured by 
their booking practices. 

The television network companies al- 
lege that stations enter into affiliation 
agreements and accept option-time block 
booking voluntarily. 


The television network companies al- 
lege that there is no combination among 
themselves, so that their booking prac- 
tices are not illegal. 


The television network companies ar- 
gue, despite the ruling in the Paramount 
case (overruling the Paramount Fa- 
mous-Lasky case) that block booking is 
illegal per se, that their booking prac- 
tices are not inherently unlawful, so 
that their legality depends upon their 
effect. 

The television network companies ar- 
gue that their blocking practices apply 
only in a fraction of the broadcast 
hours. 

The television network companies al- 
lege that their practice of offering pro- 
grams is not tying them together; that 
their programs are not indispensable to 
any station; that they have no monop- 
oly ; that the fact that each of their pro- 
grams is unique and is or can be copy- 
righted does not create the monopoly 
necessary for an illegal tying contract. 
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REPLY TO COMMENTs OF KTTYV, 
DATED OCTOBER 29, 1956 


On March 26, 1956, Richard A. Moore, President of KTTV, 
Inc., made a statement (hereinafter referred to as the State- 
ment) before this Committee on behalf of KTTV. The Chair- 
man requested the networks to respond to the Statement. 
When Dr. Frank Stanton, President, Columbia Broadcasting 
System, Inc., testified before the Committee on June 12 and 13, 
1956, he submitted, along with other documents, a Memo- 
randum Concerning the Statement of Richard A. Moore (here- 
inafter referred to as the Memorandum) dealing specifically 
with the Statement. 

Under date of October 29, 1956, KTTV filed its com- 
ments (hereinafter referred to as the Comments) on the 
Memorandum. The Comments purport to be a “comprehensive 
and detailed reply” to the Memorandum, enabling the Com- 
mittee to “properly assess the validity of the KTTV position” 
(Comments, p. 1). 

In the Comments, KTTV objects to the CBS characteriza- 
tion of the Statement as “inaccurate” and “misleading”, and 
its use of other terms like “irresponsible”, “unsubstantiated” 
and “false” with respect to portions of the Statement. KTTV 
further asserts that CBS’ specific allegations of inaccuracy were 


relatively few* and that they involved a technique whereby 


*Ie may be that CBS’ specific allegations of inaccuracy were relatively few, 
considering the length of the Statement, but, as was pointed out in the 
Memorandum, the Statement was singularly deficient in the utilization of factual 
supporting data. Accordingly, the Statement did not lend itself to refutation 
in specific terms. 
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CBS, after paraphrasing the KTTV Statement and changing 
its meaning, attempted to refute the changed version. In 
twenty serially-numbered sections KTTV purports to reply 
to each allegation of inaccuracy made by CBS after first 
“correcting”, where necessary, the CBS version of the KTTV 
Statement. In the process, it questions the significance of some 
of the data submitted by CBS in the Memorandum and reiter- 


ates and reargues many of the principal contentions contained 


in its Statement. It also supplies additional data in support of 


its contentions. 

While recognizing the desirability of putting an end to the 
cross-talk between KTTV and CBS, we believe it is not only 
appropriate to examine whether CBS has misinterpreted the 
Statement, but that a responsibility rests upon CBS to examine 
into the manner and extent to which KTTV has dealt with 
the matters raised in the CBS Memorandum and to 
answer new allegations made by KTTV in its latest Comments. 

For convenience, this reply will consider the principal 
points made by KTTV in twenty serially-numbered sections to 
correspond with those in the Comments. Unless otherwise in- 


dicated, all page references will be to the Comments. 


KTTV denies having alleged that television network affiliates 
become mere mechanical conduits (p. 2). KTTV did not use 
that exact phrase. But this, in part, is what it did say: 
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“As an illustration of how completely the affiliated sta- 
tions have been required to surrender their responsibility 
for program selection to the networks...” (Tr. 1590).* 


“. .. we find there was only 3.7% of the time when the 
station might have bought some program other than 
dictated by the network.” (Tr. 1592). 


“Now as a further and specific example of how the sta- 
tions have been required to abandon their local responsi- 
bility and simply have patched in what the network 
offers...” (Tr. 1594). , 


We are satisfied to leave it to the Committee whether the 
meaning KTTV intended to convey was fairly paraphrased. 
KTTV denies further that it alleged that television network 
affiliates “broadcast an unreasonably large amount of network 
programs” (p. 3) and suggests that CBS miscited KTTV in 
order to shift emphasis away from the evening viewing hours, 
which were the main concern of KTTV (p. 8). The statement 
was made by CBS in connection with its discussion of the al- 
leged effect of network option time (Memorandum, pp. 2, 3), 


and it was specifically related to KTTV’s study of program 


occupancy during evening network option time in forty cities in 
which NBC and CBS both had basic-required affiliates (Memo- 


randum, pp. 3, 4). Thus, it clearly had reference to evening 


hours and it is erroneous to charge that CBS was here attempting 
to mislead or distract the Committee. It should be noted in any 


*Tr. references are to the Transcript of Hearings of this Committee on 
Television Inquiry, 1956. 
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event that if as it says, KTTV’s sole concern is with the prime 
evening hours, no reason would exist for its proposal to limit the 
access of networks to its affiliates to 75% of all segments of 
the broadcast day. 

KTTV’s statement (p. 4) that its proposal would permit 
more network programs, not /ess, is patently untrue. At present 
there is no legal limitation on the amount of network programs 
a station may carry. Under the KTTV proposal, there would 
be such a limitation. Hence it obviously would not permit 


more than is now permitted. 


2 


KTTV admits that it was incorrect in stating that network 
affiliates must agree to carry network programs offered during 
the twelve hours of option time each day, since, as it concedes, 
the affiliation contracts call for only nine such hours (p. 4). 
This erroneous inflation of 33 43% of the amount of time under 
option to the networks is glossed over by KTTV as being un- 
important. But it remains, particularly in light of the ease with 
which the truth could have been ascertained, as evidence of 


KTTV’s carelessness, engendered by its eager advocacy. 


3 


KTTV denies that it stated that one-half hour of option time 
was “added” by the “straddle” device of broadcasting hour-long 


network programs partly within and partly outside network 


option time (p. 5). It admits, however, that it did state that 
it is a device whereby “the networks take an additional half 


hour away from the station quite consistently” (pp. 5,6). But, 
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in fact, KTTV said more. In discussing “straddling”, it stated 
(Tr. 1953, 1954): 


“... the station which is obliged to clear for the first half 
of the program either has to surrender station time or cut 
the prize fight off in the middle or cut off in the middle 
of a dramatic show and this is a way whereby the net- 
works gain an additional half hour away from the station 


quite consistently.” 


If this statement has any meaning, it is that the device of ‘‘strad- 
dling” hour-long programs over option and non-option time 
had the effect of adding one-half hour to the time controlled 
by the networks by reason of network option time. This is 
clearly incorrect. 

KTTV also alleges that CBS was unable to deny that the 
“straddle” programs have the effect of enabling the network 
to occupy an additional half hour of station time (p. 6). This 
also is untrue. CBS can and in fact did enter such a denial 
(Memorandum p. 3, Supplemental Memorandum p. 104). 
Option time does not require a station to carry the programs 
straddling option time. 

KTTV suggests that the record of station acceptances of four 
specific programs negates the “erosion” argument advanced 
by Dr. Stanton (p. 7). In light of the elaboration of Dr. Stan- 
ton’s argument at pages 107-110 of the CBS Supplemental Mem- 
orandum, it would be superfluous to say more than that Dr. 
Stanton’s comments were premised on the gradual defection 


from the network of key stations in major markets during 


various broadcast time periods, wherefore the clearance history 
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of four programs during a period of expanding advertising ex- 
penditures simply is not in point. 


4 
KTTV points out that CBS did not dispute the validity of 


the KTTV statistics relative to the clearance of network pro- 
grams by the CBS and NBC affiliated stations in forty 
markets which are or were basic-required by both networks 
(p. 9). These figures merely reflected the degree of station 
clearance of network programs on certain CBS and NBC afili- 
ated stations during the evening option hours. They did not 
show the extent to which this clearance was granted by com- 
pulsion of option time requirement, which CBS then under- 
stood to be the principal focus of KTTV. Hence, the figures 
showed only the extent to which network programs were in 
fact carried in these particular forty markets on affiliates of 
CBS and NBC during the period specified, and, therefore, they 


do not demonstrate the effect of option time—the only material 


question. 
5 

KTTV decries CBS’ statement—that it could not under- 
stand the significance of the KTTV data derived from the 40 
market study, done as it was in a carefully selected group of 
cities during carefully selected hours of the day—as implying 
that KTTV’s selection of stations was arbitrary. The implica- 
tion which KTTV finds in CBS’ statement is a fair one, for, so 
far as is revealed in any of KTTV’s memoranda, the selection of 
stations was arbitrary. No relevant reason appears for KTTV’s 
selection of these particular markets and hours from among the 
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hundreds of markets available for study and from among all 
the option and non-option hours of a broadcast day. The in- 
escapable inference is that the basis of the selection was 
to reach a preconceived result, ie., a very large percentage 
figure from which the conclusion would be implied that the 
high percentage was of general application. (See the general 
application by KTTV of the figure at Tr. 1601 and 1627.) 

The objections to the validity of the KTTV study are two- 
fold: First, as stated above under point 4, the study shows 
nothing concerning the extent to which clearance was granted 
during evening option hours by reason of option time; second, 
the limited scope of the study deprives it of any probative value. 
These forty markets did not constitute all the markets in which 
CBS Television affiliates existed. They did not constitute all 


the markets in which there were CBS Television affiliates with 
which CBS Television had option time agreements. They 
did not constitute all the markets in which CBS Television 
basic-required affiliates existed, nor did they constitute all the 
markets in which CBS and NBC each had basic-required affili- 
ates. The forty-market study is further limited to the evening 
network option time hours and hence there is a failure to con- 
sider KTTV’s complaint concerning option time with regards 
to all option time hours or its effect during the entire broad- 
cast day. Thus, even if one were to assume that the 
clearance of network programs was always by virtue of the 
option time provision, the study of forty markets during three 
particular option time hours is so limited in scope as to con- 


stitute neither a valid sampling nor a meaningful universe. 


In short, the study serves no valid purpose. 
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6 


KTTV refers to the clearance figures for the week of May 
19, 1956, set forth on page 4 of the Memorandum and states 
that they purported to represent a concept, the significance of 
which is questionable and misleading (p. 11). We believe the 
figures are both significant and straightforward. They were 
presented only to show the extent to which there were clear- 
ances during that week on all CBS Television Network affiliates 
and on all CBS Television Network basic-required affiliates in 
periods when option time was actually applicable. To the 
extent that any clearances were for time periods to which the 
contractual option provisions were inapplicable, the time period 
in question was, of course, equally available, so far as option 
time rights are concerned, to non-network programming 
sources. 

KTTV also asserts that the CBS statement that the time 
option is inapplicable when the network offers an unsponsored 
program is incorrect (p. 14). In fact, our statement is 
correct. Our affiliation agreements are clear on this. Time 
may be claimed under the option provision only as to “all net- 
work sponsored programs offered and furnished to it by CBS 
Television during network option time” (emphasis supplied) 


(Supplemental Memorandum, p. 103). 


7 


KTTV reiterates its view that the exceptions to the option 
time requirement contained in the affiliation agreement are 


rarely invoked and have little practical effect (p. 19) and 
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cites in support the figures submitted by CBS (Memorandum, 
p. 4). But these figures do not support KTTV. They reflect 
the availability of network option hours to non-network pro- 
gtam sources; nor does KTTV dispute that the figures establish 
that during one week more than 500 option hours were 


not cleared as ordered (Memorandum, p. 5). 


8 


KTTV denies that it contended, as “CBS seems to assume”, 
that a// non-network programs are capable of winning more 
audience that amy network program (p. 21). KTTV states 
that all it argued is that some non-network programs have more 
appeal to the audience than some network programs (p. 21). 

But KTTV went further in its testimony than it now 
contends. KTTV stated, with reference to non-network pro- 
grams (Tr. 1601): “yet we have seen how superior they [non- 
network programs] are in the eyes of the public when the public 
is given an opportunity to judge them”. 


9 


KTTV takes issue with CBS on the significance of the 
clearance data relating to the DISNEYLAND program (pp. 24, 
25). Its clearance pattern was alleged by KTTV to illustrate 
how stations have been required to abandon their local re- 
sponsibility and patch in the network (Tr. 1594). Its conclu- 
sions was based on its view that reasonable broadcasters would 
agree that the hour during which the ABC network regularly 
schedules DISNEYLAND in the Pacific Time zone is too late 


for a children’s program (p. 24) and that accordingly it was of 
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must have been under the compulsion of option time that sta- 
tions carried the programs during that time period. In reply, 
CBS showed that several stations carried this program during 
that time period despite the fact (not denied by KTTV) that 
ABC had no option on the time of those stations. Thus, the 
scheduling of the program by stations for the time period in 
question shows that broadcasters may and do differ with KTTV 
as to the suitability of the time period. That program may not 
properly be used, as was attempted by KTTV, to establish the 
alleged adverse effect of option time on the proper exercise by 


local stations of their programming responsibilities. 


10 


KTTV admits that it may have been ill-advised in using the 
phrase “blind selling” to describe the relationship between net- 
works and their affiliates with regard to the programs carried 
by the stations and substitutes the phrase “blind offer and accept- 
ance” (p.25). With respect to whether such “offer and accept- 
ance” is in fact “blind”, KTTV acknowledges the considerable 
testimony concerning the extent to which the CBS Television 
Network regularly advises its affiliates of the contents of a 
forthcoming program (p. 25). Typically, KTTV adds that it 
recognizes certain practical (but non-specified) difficulties which 
would serve to prevent complete review of all network pro- 
gtams in advance by the affiliates (p. 25). Of course, CBS 
never maintained that there would or could be complete review 
in advance by the affiliates of all network programs any more 
than there is or could be complete review of all programs for 
the first run of a syndicated film series. KTTV fails to com- 
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ment on the comparison set forth in the Memorandum (pp. 
9-11) as to the degree and effectiveness of the initial review 
and the subsequent right to reject after viewing in the case of 
network programs on the one hand and syndicated film series 
on the other. 

11 


KTTYV states that the CBS interpretation of KTTV’s purpose 
in reciting facts showing that station’s allegedly superior opera- 
tion is incorrect (p. 26). CBS had assumed that the testimony 
relating to KTTV’s alleged programming superiority (Tr. 
1572-1575) had some connection with its contention concern- 
ing to the effect of option cime on the service rendered the 
community by the station. KTTV now states that its purpose 
was simply to indicate what could be done by an independent 
station as long as there is an available supply of good programs. 
The question as to whether the supply is in fact declining and, 
if so, the cause, is considered below. 


12-13 


The comparison, by sources of programs, between the opera- 
tions of KTTV and KNXT, set out on pages 11 and 12 of 
the Memorandum, was made to refute what CBS understood 
to be the purport of KTTV’s Statement, namely, that KTTV 
operated a superior station because it was non-network. Since 
KTTV does not now claim superiority over KNXT or the 
other network-owned stations in Los Angeles (pp. 26-27), 


the matter need not be considered further. For the same reason, 
there is no point in debating which type of analysis—quarter 
hour “wins” or average ratings—best reflects the audience 
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position or popularity of stations (pp. 28-29; Memorandum 
pp. 12, 13). 


14 


In the Memorandum, CBS took issue with KTTV’s conten- 
tion that networks “tie-in” the sale of network-produced pro- 
grams with the sale of desirable network time periods, al- 
legedly motivated by the profits made by networks in program 
production (Memorandum, pp. 15, 16). In the Comments, 
KTTV makes no more effort to substantiate this charge (pp. 
30, 31) than was made during the course of its testimony 
(Tr. 1635). It notes only that the CBS Television Network's 
operations are profitable and that a profit is made in the pro- 
duction of STUDIO ONE (p. 31). 

KTTV also makes the surprising comment that it is irrele- 
vant whether a profit is made by the network in the program 
production field (p. 31). Having made an unsupportable 
accusation, KTTV should not be permitted to dismiss its own 
charge as being irrelevant in any event. 

KTTV attempts to camouflage its error by referring to CBS’ 
testimony that CBS does insist on the placement of certain 
programs in certain time periods (pp. 29-30). This, of course, 
is quite different from “tying-in” because of profit made from 
production of the program. The reason for requiring the broad- 
cast of certain programs at specific times is detailed in Footnote 


1, page 88, Supplemental Memorandum, and will not be elabo- 
rated here. It should be noted, however, that KTTV has 
failed to make any comment or even reference to this ex- 
planation. 
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15 


In reply to the categorical denial by CBS of the implication 
in KTTV’s testimony (Tr. 1606-1608) that CBS has imposed 
as a condition of its acceptance of a program, or of its making 
time available for it, a requirement that CBS be granted a 
financial interest, KTTV states that the agreements between 
networks and program producers are not a matter of direct 
knowledge by KTTV and that KTTV did not single out CBS 
or any particular network (p. 32). But KTTV was not that 


careful in its earlier testimony (Tr. 1607): 


“I think you will find that the networks have partial 
ownership or partial interest in the film properties which 
have come to them from independent producers which 
they have either bought or sold to sponsors... . . I have had 
the usual luncheon date complaints from film producers 
that you can’t get on the air unless you want to cut the 
network in. I have heard specific oral conversations re- 


ferred to but I cannot assert that that is the fact.” 


Despite its disavowal of any direct knowledge and in spite 
of its suggestion that information on the subject could best be 
obtained from the parties concerned,* KTTV does not hesitate 
to suggest that networks acquire financial interests in independ- 
ently-produced programs largely because they have control over 


broadcast time (pp. 32, 33). Such a gratuitous suggestion, un- 





*KTTV did casually refer to the negotiations between Screen Gems and 
ABC described by the Vice President of Screen Gems when he testified before 
the Sub-Committee of the House Judiciary Committee. However, KTTV 
admitted that it had no direct knowledge of those negotiations and, of course, 
neither has CBS. 
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supported as it is, is further justification for the CBS characteriza- 
tion of KTTV’s testimony. It is nothing more than a self-serving 
assumption that the networks necessarily would, if they could, 
use their alleged power in this manner, and is not entitled to any 
weight as evidence before this Committee. 


16 


In the Memorandum, CBS carefully refuted KTTV’s conten- 
tion that network practices are harmful to syndicated film 
distributors in their relations with stations. In the course of the 
presentation, CBS factually demonstrated (a) that syndicated 
film programs are able to clear Class A time in substantial num- 
bers of markets, (b) that Class B and Class C times are also 
adequate for syndicated film as well as networks, and (c) that 
stations afe not prevented from buying the product of syndicated 
film distributors. KTTV purports to answer CBS with respect 
to each of these points (pp. 30-39). 


(a) In support of its first point CBS referred to some of the 
syndicated film programs which have cleared Class A time in a 
substantial number of markets, listed by Oliver Treyz, then 
President of the Television Bureau of Advertising (Memoran- 
dum, p. 18). KITV seems to consider this proof inadequate 
for two reasons—first, because the eight syndicated film pro- 
grams. listed, among them, cleared between 7:00 and 10:30 
p. m. a number of station half-hours less (actually, only 


slightly less) than the average clearance of two network eve- 
ning programs (p. 34), and second, because there is no way of 
knowing how many more stations the sponsors of the films 
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unsuccessfully tried to clear. But it is not necessary to establish 
either that syndicated films obtain as much clearance as net- 
work programs or that they clear 100%; the important fact is 
that what evidence there is at least proves substantial clearance 
of non-network programs during Class A time. It should be 
noted, too, that the clearance record indicated by the data is not 
complete for the particular syndicated films listed. For the clear- 
ances cited were only those sought and obtained for the pro- 
grams by the specific sponsors named. The same programs, 
sponsored by other advertisers, had substantial clearances in 
other markets, some in the 7:00-10:30 time period. Dr. 
HUDSON’S SECRET JOURNAL, for example, was broadcast in 
approximately 105 markets in contrast to the twelve mentioned 
by Mr. Treyz. 


KTTV also finds fault with the Treyz report* because it 
does not show clearance in the large and medium-sized markets 
where the network saturation is so complete and where clear- 
ance is so vital (p. 35). It then attempts to refute that report 
by analyzing the clearance record of SoOcCONY MOBIL THEATER 
and the ROSEMARY CLOONEY SHOW. 

With respect to the Socony Mobil program, KTTV states 
that Socony Mobil distributes its products in 43 states and “it 
seems fair to assume that the advertiser would want to cover 
a correspondingly extensive number of markets with SOCONY 
MoBIL THEATER, if suitable time periods were available” (p. 





*After setting forth the excellent clearance records of several syndicated 
film programs during Class A time, Mr. Treyz concluded that “This is a clear- 
cut demonstration that there are excellent availabilities in time and that these 
times can be claimed and can be staked out as franchises for syndicated film 
programs.” (Supplemental Memorandum, pp. 120-121). 
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36). But this is not a fair assumption at all. Attached hereto as 
Appendix A is a map showing the markets cleared by the adver- 
tiser for SOCONY MOBIL THEATER*. Also attached as Appen- 
dix B is a map showing the markets cleared by the advertiser on 
the ROSEMARY CLOONEY SHOW. Both maps show a pattern 
which should have given KTTV pause before assuming that the 
advertiser sought nation-wide coverage. KTTV’s attacks on the 
clearance records of those programs are without meaning unless 
they are accompanied by a showing of markets which the adver- 
tisers actually desired but in which they were unable to clear 
time. KTTV has not furnished the results of any such investiga- 
tions, although the correct information with respect to the 
desired coverage was certainly available to KTTV. Can this be 
characterized as anything but “irresponsible” and “misleading”? 
In the light of these fundamental errors, KTTV’s analyses of 
the clearance data for the programs in terms of the size of mar- 
kets cleared (p. 36) is meaningless. It certainly does not estab- 
lish, as KTTV would have the Committee believe, that the 
two programs were unsuccessful in clearing large and medium- 


sized markets desired by the respective sponsors. 


(b) Not only did CBS show that there was Class A time 
available for syndicated film programs, it also showed that 
there were large audiences available during Class B and Class C 


time periods, audiences large enough to provide incentive for 
the production of syndicated film series. KTTV did not even 


*See also the speech of Mr. Treyz, quoted on pages 120-121, Supplemental 
Memorandum, in which in listing the programs, he said: “SOCONY MOBIL 
THEATER, for Socony Mobil-Oil, primarily 2 central division order, 56 markets 
ordered, 56 markets cleared in Class ‘A’ time” (emphasis supplied). 


. 77632 O—57—pt. 2, v. 360 
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attempt to refute the facts with respect to the value of Class B 
and Class C time. Indeed, it apparently took pains to avoid 
quoting the following sentence which appeared in the CBS 
Memorandum immediately following what KTTV does quote: 


“Tt is also to be noted that more than 50 per cent of the 
time revenues the CBS Television Network derives from 
the sale of time on basic-required stations is from time 
sold outside 7:30-10:30 p. m.” (p. 20, Memorandum). 


Instead, KTTV “interpreted” the fact that incentive for syndi- 
cated film production was not impaired by time options to 
mean that “hours outside of 7:30 to 10:30 p. m. are good 
enough for {others}, but not good enough for CBS. . . .” That 
has never been CBS’s position, and, we respectfully suggest that 
no argument or explanation made by CBS with respect to option 
time could lend itself to any such interpretation. 


(c) CBS supported its showing that stations are not pre- 
vented from buying the product of independent film producers 
by listing some current syndicated films with the approximate 
number of cities in which each is broadcast. In reply, KTTV 
states that further production of some of these programs has 
been abandoned and others are now being produced for net- 
work use (p. 38). This is discussed below (section 18). 


In addition, KTTV points out that the number of stations 


cleared contrasts sharply with the average clearance of network 


programs on CBS during evening option hours. That may be 
so, but the material fact remains that there is substantial clear- 


ance for non-network programs. 
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17 


KTTV responds to the point that network affiliated stations 
with option time make greater use of first-run syndicated film 
series than do unaffiliated stations by claiming (a) that many 
series which are first-run on a network affiliated station may 
be second, third or subsequent run (and, in fact, may be out 
of production) on an independent station like KTTV, and 
(b) that the data supplied by CBS indicating the number of 
first-run syndicated film series broadcast during the week by 
affiliated and non-affiliated stations give no indication of the 
desirability of the time periods in which the films have obtained 
clearance on the network-affiliated stations (p. 40). Neither of 
those claims alters the fact that network-affiliated stations do 
carry a considerable amount of first-run syndicated film despite 
the existence of option time. As to (b), since the programs 
are carried by the station and purchased by the sponsor, the 
time period during which they are shown is apparently satis- 
factory to both, and neither would be satisfied if there were 
not an adequate audience. 


18 
KTTV contends that the CBS prediction of an increase in 


production of non-network programs has proved to be un- 


founded and incorrect and that the facts and figures cited by 
CBS (pp. 20-23; Supplemental Memorandum, 113-118) were 
either incorrect or failed to support the conclusions drawn 
from them by CBS (p. 40). 

It is always arguable whether facts and figures support a 
prediction as to the future, and there is always room for debate 
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as to the proper inferences to be drawn from certain facts. But 
it should not be too difficult to demonstrate whether cited 
facts and figures are correct or not. In any event, no charge 
should be made that they are incorrect unless accompanied by 
at least some offer of proof. Examination of the material sub- 
mitted by KTTV (pp. 42-53) following its general charge of 
inaccuracy on the part of CBS reveals not an iota of proof as 
to such inaccuracy. Not only is proof lacking, but nowhere is 
there any particularization as to which of the cited facts and 
figures are incorrect. Rather, KTTV itemizes several of the 
examples of reported prosperity of the prominent companies 
engaged in the production of films for television mentioned 
by CBS and purports to show that they are either not as pros- 
perous as the figures cited by CBS would indicate or that such 
prosperity is not due to their syndicated film production. The 
figures given by CBS for each of the companies are mot disputed. 
KTTYV, on the other hand, has not been so careful. Some 
of the facts and figures cited by it with respect to the produc- 
tion of syndicated films by various of the companies are either 
erroneous or, at the least, misleading (pp. 44, et seq). Here 
are some examples: 

(i) With respect to Screen Gems, KTTV mentions 
three shows formerly produced for network broadcast 
which “are not continuing this year on the network, 
and production of any new episodes in all of these series 
has been discontinued” (p. 45). In fact, one of those 
programs is still on the CBS Television Network, as well 


as in syndication, and the other two are being syndicated. 


Contrary to the implication that Screen Gems will not 
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produce any new programs tor syndication, it has recently 
been announced that Screen Gems intends to produce 18 
new film series, without specifying that any will be avail- 
able only to the networks. 

(ii) With respect to Guild Films, KTTV states that 
during 1956 Guild has produced or offered no new pro- 


grams for syndication (p. 45). This is incorrect. It is 
offering two new shows currently, CAPTAIN DAVID GRIEF 
and KINGDOM OF THE SEA, both of which have already 
been sold in some markets. 


(iii) With respect to National Television Associates, 
Inc., KTTV states that it is presently offering only one 
new series produced specifically for television syndication 
(p. 46). This, too, is incorrect. It is offering three such 
series—SHERIFF OF COCHISE, LILI PALMER THEATER 
and COMBAT SERGEANT. A recent announcement notes 
that NTA intends to produce 10 new series without speci- 
fying that any will be available only to the networks. 


(iv) With respect to Television Programs of America 
Inc., KTTV states that it is producing or offering no new 
programs for syndication (p. 46). This is incorrect. It is 
currently offering HAWKEYE AND THE LAST OF THE 
MOHICANS which has already been sold to some West 
Coast stations. A recent announcement notes that TPA 
intends to produce 5 new film series, one of which, it is 
reported, is likely to be put into syndication and the others 
of which TPA has not specified will be offered only for 
network broadcast. 








5602 |= MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 

(v) KTTV refers to reports in the press that Hal Roach 
had planned production of a new series for 1956, 
BLONDIE, which was to be sold to national advertisers for 
non-network clearance. It adds, “we understand that 
this project has been abandoned” (p. 48). KTTV thus 
implies that it was abandoned because of time clearance 
problems. KTT'V offers no evidence to this effect. Wesson 
Oil and Sunkist had ordered time on a number of stations 
for BLONDIE. Of the twelve markets where CBS Televi- 
sion Spot Sales then represented stations, nine offered 
time; two were not on the Wesson-Sunkist list; and only 
one (a single-station market) did not offer availabilities. 
Four were ordered and four others lost the business to com- 
petitive stations. The ninth was still in doubt. After time 
had been cleared Spot Sales was advised in identical wires 
by the advertising agencies for Wesson Oil and Sunkist 
that they were unable to conclude an agreement with Hal 
Roach and that they had no “further interest in the 
availabilities”. At no time was Spot Sales advised that the 


transaction failed through lack of clearance. 


(vi) Contrary to the implication that ZIV is ceasing 
to produce programs for syndication (p. 48), it has been 
announced that it intends to produce 10 new series, with- 
out specifying that any will be available only to the 
networks. 


(vii) Contrary to the implication that Official Films 


will produce no new programs for syndication (p. 49) it 


has been announced that it intends to produce two new 
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series without specifying that either will be available only 
to the networks. 


(viii) KTTV’s assertion that CBS Television Film 
Sales Inc. released no programs for syndication in 1956 
is in error (pp. 50-51). In fact, four film series were 
released for syndication and one for national spot for the 
first time in 1956. In 1957 two new series have already 
been released, and others are presently being planned. 


After reviewing the syndicated film production record of 
the companies listed by CBS, and others selected by KTTV, 
KTTYV states “this then is the sad state of television film syndi- 
cation brought about by the effects of option time” (p. 52). 
But television film syndication is not in a “sad state”. The 
figures and data supplied by CBS in the Memorandum and the 
Supplemental Memorandum, referred to above, negate this 
conclusion. Further, according to the latest figures, there were 
sixteen mew syndicated series released in 1956 as compared 
with fifteen in 1955 and, according to Television Magazine, 
the total number of half-hour series in syndication in 1956 
was 240 as against 170 in 1955. These figures do not include 
those which have gone into syndication following a network 
run, which may well be included because they are among the 
top in popularity in the syndicated field. 

It should be noted, too, that KTTV limited its remarks to a 


selected group of companies. Other companies not mentioned 


by it are producing and offering new shows for sale. Gross- 
Krasne has reportedly closed contracts for more than 
$1,000,000 in 65 markets on the O. HENRY PLAYHOUSE. 
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Walter Schwimmer reports a 40-market sale of the EDpIE 
ARNOLD SHOW and the release early in 1957 of ALL STAR 
GOLF, in which $600,000 will be invested in 26 shows. It 
has been announced that MCA-TV’s STATE TROOPER was 
recently sold in five markets to one advertiser with 100% 
class A time clearance, and to another advertiser in 71 markets 
with 91% clearance in class A time. Another new program 
is THE TRACER, produced by Minot TV, which premiered in 
the New York market in October, 1956. Also, General 
Teleradio has announced three new properties for syndication— 
AGGIE, SAILORS OF FORTUNE and THE BiG IDEA. 

This brief recital of facts belies the alleged ‘sad state of 
television film syndication brought about by the effects of 
option time”. Furthermore, KTTV has overlooked a number 
of factors which might cause a particular producer or syndi- 
cator to discontinue production of an existing series, none of 
which is related to the option time provision. In the first 
place, the poor series, which were not sold for that reason, die 
automatically. Syndicated series have had a higher fatality 
rate because many were not up to the standard of competitive 
programs—many, for instance, had previously been offered but 
not sold to a network or a national sponsor. Thus the syndicated 
film field has had a high percentage of inferior shows which 
would have failed regardless of time clearance. As to the good 
programs, they generally sell more than once in the same market. 
Producers depend on the residual value of the re-runs to obtain 
the maximum profit from a series. When new shows are added 


to the series it is more difficult to sell the old ones and they 


face higher costs in producing the new ones than the old ones. 
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It is profit to the producer or syndicator which is the deciding 
factor—not network option time. 
As was stated in pages 117-118 of the Supplemental Mem- 


orandum, to the extent that there is any uncertainty on the 


part of syndicated film producers and distributors concerning 


the future saleability of their products, it is in large part attrib- 
utable to the existence in the market of the film inventories of 
the major motion picture studios which are being made avail- 
able for television use. During 1956 the pre-1949 libraries 
of some of the big motion picture companies have been released 
in whole or in part to television. There were between 2,000 and 
2,500 different features released to television in 1956, repre- 
senting 3,000 to 4,000 hours of programming. At the 3,000 
hour figure, this is the equivalent of 115 series of 52 half-hour 
shows. As KTTV stated on page 9 of its Memorandum Con- 
cerning Time Options, much of this is very good product. There 
are other libraries yet to come and they will be followed by 
the post-1948 features. In the face of this evidence, it is far- 
fetched to attribute to option time such unwillingness as there 
may be on the part of syndicated film producers to embark on 
new product. 
19 

In the Memorandum, CBS sharply disputed KTTV’s con- 
tention (Tr. 1616-1619) that the non-affiliated stations suffer 
economic loss as a result of network practices—first, because 
the basic-required practice of the networks prevents the net- 
work advertisers from placing their programs on non-affiliated 
stations in the basic-required markets and second, because the 


networks exert improper pressure on advertisers to transfer to 
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network affiliates network programs previously placed on non- 
affiliated stations. In the Comments, with respect to the first 
point, KTTV states only that CBS did not contradict the facts 
presented by KTTV but merely gave legal and economic argu- 
ments attempting to justify the validity of the “‘must-buy” prac- 
tice (p. 54). But the only “facts” presented by KTTV to 
establish the first proposition was the so-called history of the 
CAPTAIN MIDNIGHT case. It was clearly shown by the letter 
of George A. Bolas, attached as Appendix A to the Memo- 
randum, that there was no relationship between the placing of 
that program on KNXT, rather than on KTTV, and the basic- 
required practice. 

CBS, in fact, did more than present legal and economic 
arguments. It listed numerous nationally advertised products 
which were advertised on network stations in Los Angeles and 
which were also advertised on KTTV during the period March 
3-9, 1956 (Memorandum, pp. 24-25). KTTV makes no refer- 
ence to this or to the obvious proposition set forth in the 
Memorandum (p. 25) that it is not the basic-required practice, 
but the fact of affiliation, which determines which station in 
a particular market will carry the network program. 

Confronted as it is by the aforesaid letter of George A. Bolas, 
KTTV can no longer use the CAPTAIN MIDNIGHT case to 
prove its contention that networks exert improper pressure on 


advertisers to transfer programs from non-afhiliates to affiliates. * 


*It states, in part: “We were never threatened or informed in any way 
by CBS that we were jeopardizing the possible time period clearance of 
TALES OF THE TEXAS RANGERS unless we moved CAPTAIN MIDNIGHT to 
the CBS network station in Los Angeles. We can also state that we did not 
inform Mr. Moore that such was the case.” 
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It now asserts that its main point was that the advertiser’s de- 
cision as between KTTV and KNXT was influenced by the 
advertiser's desire to retain the CBS network distribution for 
CAPTAIN MIDNIGHT in other cities, as well as to place TALES 
OF THE TEXAS RANGERS on the CBS network (p. 56). Again, 
no evidence of a tie-in by CBS of the two programs is offered. 


Again, KTTV is indulging in conjecture. 


20 


KTTV reiterates its claim that there are many advertisers 
who would like to use television, and for whom television 
might be vital to the success of their businesses, but who are 
restricted to the second class use of television because of net- 
work practices (p. 60). It offers no proof in addition to that 
of the KTTV testimony (Tr. 1611-1612). Hence we rest on 
our reply thereto in the Memorandum (pp. 29, 30). Signifi- 
cantly, KTTV failed to comment on the report of the Television 
Bureau of Advertising for the first quarter of 1956 described 
in the Memorandum (p. 30) which shows that non-network 
advertisers have access to television during a// hours of the 
broadcast day. 

KTTV cites the experience of KPRC-TV, Houston, to estab- 
lish that even where a non-network advertiser can obtain prime 
time on a local station, it is confronted with a diminishing 
supply of quality programs (p. 62). It then refers to the record 
of KLIX-TV, Twin Falls and KDKA-TV, Pittsburgh, taken 
from the hearings before this Committee, to show what a fine 


programming job can be done by a network-affiliated station 


when it makes prime time available to non-network program- 
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ming (pp. 63-64). We conclude therefrom that the experience 
described by KPRC-TV is not typical and that ample non- 
network programming is not only available but gains access 


to the best viewing hours on network-affiliated stations. 


Columbia Broadcasting System 


485 Madison Avenue, New York 22, N. Y. 
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Introductory Statement 


Under date of October 29, 1956, KT TV, Inc. submitted to 
the Committee a memorandum of law purportedly replying 
to the opinion of counsel for CBS and the brief by counsel for 
NBC with respect to the legality under the antitrust laws of 


(1) the option time provisions in the Networks’ con- 
tracts with their affiliated stations; and 


(2) the “‘basic required” practices of the Networks in 
selling to advertisers a minimum network composed of, in 
the case of CBS, 52 stations. 


In view of the prior memoranda submitted by CBS, this 
memorandum is offered, not to elaborate the entire context of 
fact and law required to appreciate the full merit of CBS’s 
position, but, rather, only to correct the more plangent mis- 
conceptions of fact and law which KTTV’s brief attempts to 
impart to this Committee. 


I, OPTION TIME 


KTTV’s entire attack on the option time provisions in the 
Network’s contracts with their affiliated television stations is 
built as a deceptively simple classic syllogism: 


(1) block-booking is illegal per se; 


(2) option time is factually equivalent to block-booking; 


(3) therefore, option time is illegal per se. 


As might be expected of so easy a disposition of the problem, 
the fault in the conclusion is that the basic premise requires 
serious qualification and the minor premise is not in accord with 
reality. 
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A. The movie case ruling that block-booking of movies was illegal 
is not determinative of television option time practices. 


Resolution of the argument postulated by KTTV turns in 
part upon a complete understanding of the Supreme Court’s 
ruling with respect to block-booking in United States v. Para- 
mount Pictures, Inc., 334 U. S. 131 (1948). To begin with, it is 
not particularly helpful to inquire into what were the arguments 
of counsel in the Paramount case. Counsel for Columbia Pic- 
tures did argue, as the KT TV brief accusingly points out, that 
the ruling of the District Court appeared to hold, in effect, that 
block-booking was illegal per se. But, just as plainly, the Govern- 
ment argued that the ruling below was based upon substantial 
evidence that the extensive tying of film copyrights had an un- 
reasonable purpose and effect. See Brief for the United States 
in Case Nos. 80-86, pp. 43-44 and 61-62. And upon the oral 
argument, Justices Reed and Rutledge pointed out that the 
decree ordered with respect to block-booking may have been 
justified by Columbia’s participation in the overall conspiracy 
found by the District Court. In this setting, it is as important 
to note what the Court did not decide as what it did decide— 
how careful the Court was to state as the basis of its decision only 
that block-booking of copyrighted movies had the result of 
“add[ing] to the monopoly of the copyright in violation of the 
principle of the patent cases involving tying clauses” [334 U. S. 
at 158]. Nor did the Court, in its passing reference in United 
States v. Columbia Steel Company, 334 U. S. 495 (1948), to 
restraints that are illegal per se, cite the Paramount case, despite 
the fact that other portions of the Columbia Steel opinion dis- 
cussed the Paramount decision at length. 

But we are not left to utter speculation in interpreting the 
present state of the law. The Supreme Court only recently has 
had occasion, in Times-Picayune Publishing Co. v. United States, 
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345 U. S. 594 (1953) explicitly to hold that in some circum- 
stances sales in block are not only not illegal per se, but are, 
indeed, entirely reasonable and, therefore, lawful restraints upon 
trade. In that case, the proprietor of the only morning newspaper 
in town insisted on selling advertising space only in block for 
both its morning newspaper (the Times-Picayune) and its after- 
noon newspaper (the States). The Court, nevertheless, reversed 
a District Court ruling in favor of the Government, inquired 
itself into the reasonableness of the restraint in the peculiar 
setting of the New Orleans newspaper field and found for defend- 
ant. (Moreover, the Court’s opinion makes its decision very 
nearly a controlling precedent in this case. Prior cases, including 
the Paramount case, were amply distinguished on the grounds 
that (a) the Times-Picayune was not dominant in the adver- 
tising market—its sales constituted but 40% of the general and 
classified linage sold by the city’s three newspapers; and (b) 
in any event, the product sold by both the Times-Picayune and 
the States was ‘‘fungible customer potential’, so that the product 
of neither could be a dominant tying product. See Section I B, 
infra.) 

Thus faced with a direct contradiction of KT TV’s sweeping 
major premise, the question is, what are the determinative fac- 
tors in judging whether block sales are permissible or not. The 
answer is not to be found in any single word or phrase from the 
opinions of the Court, employed by others as a substitute for 
analysis of and reflection upon particulars—still less by any doc- 
trine such as is suggested by the per se rule, which deems inquiry 
unnecessary where the conduct proscribed so reeks with evil 
upon its mere presentment that a court must assume the foul- 
ness of its subject. The answer, rather, must be discerned from 
a careful examination of the whole of the cases themselves. 

For such an inquiry it is helpful to begin with one case 
which the Supreme Court carefully and deliberately distin- 
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guished in the Times-Picayune case, Lorain Journal v. United 
States, 342 U.S. 143 (1951). In that case a monopolistically situ- 
ated newspaper’s refusal to sell space to advertisers unless they 
forwent advertising over the local radio station was held to be 
an attempt to monopolize in violation of Section 2 of the Sher- 
man Act. The monopolistic position of the newspaper cannot 
have been the solely determinative factor distinguishing that 
case from the Times-Picayune case, for, as the Court noted in 
the latter case, “*. . . advertising space in the Times-Picayune, 
as the sole morning daily, was doubtless essential to blanket 
coverage of the local newspaper readership. . . .”’ [345 U. S. at 
613.] The circumstances inevitably suggest, instead, that the 
fact of importance was that the Lorain Journal could advance 
not a single business justification for its conduct, except the 
desirability to it of eliminating competition from the radio 
station for the advertisers’ dollars. The peril to the station 
flowed not from natural business consequences or ‘‘economic 
inevitability”, but from manifestly “predatory commercial be- 
havior”. Cf. Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 
(1909). In contrast, in the Times-Picayune case, despite the sim- 
ilar economic impact upon the competing afternoon newspaper, 
the Court found no “remotely comparable charge”. It may be 
concluded, then, that there is a line to be drawn between those 
business practices which are designed to exclude competitors 
unnecessarily and those which, although they may also tend to 
imperil competitors, stem from fairly motivated “business re- 
quirements” and are not unreasonably designed to fit the cir- 
cumstance. 

That this is a fair reading of what the Court has done may 
be confirmed by analysis of the very cases upon which KTTV 
relies in its brief: Federal Trade Commission v. Motion Picture 
Advertising Service Co., 334 U.S. 392 (1953); Associated Press 
v. United States, 326 U.S. 1 (1945); United States v. Northern 
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Pacific R. Co., CCH Trade Reg. Rep. para. 68,401 (W. D. Wash. 
June 23, 1956). 

In the Motion Picture Advertising case, the respondent had 
contracted with a great number of theatre owners for the dis- 
play of advertising films and bargained for the inclusion of con- 
tractual provisions that the theatre owner would display only 
advertising films furnished by the respondent—thus purposefully 
excluding the display of films by others in those theatres. The 
Federal Trade Commission forbade such contracts for more than 
one year’s duration, and the Supreme Court upheld the Com- 
mission’s ruling. Of course, some foreclosure of the market to 
competitors must result from any kind of contract the respond- 
ent might make with a theatre, in that the theatre would make 
room only for a certain number of advertising films. Moreover, 
the contracts which the Commission and the Court determined 
to permit would completely exclude all others for a limited 
period of time. What was determined unlawful, then, was the 
complete exclusion of all competitors for an unreasonable period 
of time. 

In the Associated Press case, the Government attacked the 
By-laws of the Association, which (1) prohibited the member 
newspaper publishers from selling their spontaneous news or 
AP news to anyone other than the Association, and (2) erected 
virtually insuperable obstacles to the admission to membership 
of any newspaper in competition with a member of the Associa- 
tion. The Court held that the entire design of the By-laws was 
to impede or destroy competition—unnecessarily and unfairly 
to exclude non-member publishers from the unique benefits of 
the AP service. 

In the Northern Pacific case, defendant sold or leased many 
acres (perhaps millions of acres) of land, originally granted to it 
by Congress, subject to an obligation that the grantee or lessee 
would route by defendant’s railroad railway shipments of com- 
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modities produced by or on the land. Such provisions, except in 
industrial leases (which the Court said might make the land an 
integral part of defendant’s transportation business), were held 
to violate Section 1 of the Sherman Act. Again, the distinguish- 
ing feature of the case may be seen as the purposeful exclusion 
of competitors in the course of dealings entirely extracurricular 
to the competitive business restrained. 

What emerges from a careful consideration of the decisions, 
then, is far from the sweeping, unqualified assertion of KT TV. 
In fact, our courts have viewed block-booking or selling with 
that degree of ‘‘robust common sense” heralded in the common 
law, adopted as the ‘rule of reason” in antitrust cases and re- 
quired to make of the Sherman Act a practical charter of free- 
dom and progress. If it were otherwise, it would be illegal for 
a theatre to refuse to sell a separate ticket for each act or playlet 
in an evening’s performance; for the Metropolitan Opera to 
refuse to sell certain seats except on a season ticket basis; for a 
magazine to refuse to sell less than a quarter of a page for an ad- 
vertisement; for a building owner to refuse to sell less than a full 
floor of his building; or for a candy bar manufacturer to refuse 
to sell less than a 10-cent package when it consisted of two bars. 

In short, neither authority nor reason supports KT TV’s 
major premise that block-booking of any kind is illegal per se. 


B. The movie case ruling that block-booking of movies was illegal 
is not applicable to television option time practices. 


KTTV’s brief takes a few of the lesser, but still vital, dif- 
ferences between the sale of movies in block and the securing of 
option time by television networks, looks at each of them sepa- 
rately and concludes that the networks’ business is just like the 
movie industry. But that is not the fact. 

First, KTTV has attempted to recast the business of the 
network (which, it will be remembered, sells nothing to af- 
filiated stations, but instead sells its composite network service, 
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including the time and facilities made available by stations for 
the broadcast of network programs, to advertisers) to make it 
appear as a mere supplier of programs—just like movie distribu- 
tors, the brief says. But, of course, to movie distributors, the 1i- 
censing of films is a complete, self-contained business function, 
their entire business reason for being. In contrast, programming 
is only a part—an unprofitable part, it should be noted— of CBS's 
service, emanating from its interest in large audiences as an 
attraction to advertisers. High quality, balanced programming, 
CBS believes, stimulates television viewing and thus adds in- 
ducement to advertisers to purchase national television advertis- 
ing, ultimately to CBS's benefit. It is upon this belief that CBS 
has acted in engaging in programming; what CBS seeks from 
its investment in programming is, not immediate return, but the 
creation and maintenance of a capital ‘asset, audiences, upon 
which may be founded an advertising business. Thus, the sup- 
plying of programs—however important, as CBS believes it is, 
to the attraction and maintenance of a television audience— 
is but a concomitancy of CBS’s unique function, which is to 
make the many complex, large-scale arrangements required for 
national chain telecasting, including the engagement of simul- 
taneous time over many stations comprising a national chain 
and the support of central broadcasting and national intercon- 
nection facilities. Its business is to sell the fused result as a 
national advertising medium to national advertisers. 

In accordance with its business interests, CBS does not think 
of blocking programs. It thinks of securing enough time—a 
single block of substance—to sell to enough advertisers to render 
its operations economically feasible. An evening’s time, for 
instance, is parceled out to several advertisers only because one 
or two would not pay the requisite cost. The time usually is 
used for various programs only because, in the past, the 
several advertisers preferred it that way, while the network, 
acting in the stations’ interest, could thereby insure balanced 
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variety programming. But, businesswise, CBS is interested 
in individual programs only as a generative force to attain large 
audiences which will attract advertisers. Unlike the defendants 
in the Paramount case, it does not sell programs to its affiliated 
stations, not because of whimsey, but because its ultimate busi- 
ness is, not programming for stations, but formulating a national 
advertising medium for advertisers. To this business, optioned 


time is indigenous and essential. If analogy is required, CBS’s 
position is not unlike that of a prospective magazine publisher 
who engages upon reasonable terms the services of writers, 


printers and distributors so that he may be assured of a product 
in which to sell advertising space. As one article cannot launch a 
magazine, so one hour cannot make a network attempting to 
maintain or continuously use, in the public interest, national cen- 
tral broadcasting and interconnecting facilities. 

Thus it is that the construct which KT TV blithely passes off 
as a mere matter of form in reality propounds differences of 
such substance as to pose a case entirely different from the movie 
case. Instead, precisely within the terms of the Times-Picayune 
case, CBS has no monopoly of means of reaching “fungible 
customer potential”, and there is nothing in CBS’s business 
unlawfully tied to the sale of anything else. 

Apart from the precise ruling of the Times-Picayune deci- 
sion, however, there is to be considered the unique justification 
of option time provisions in the television industry. 

Optioned time is the only contractual consideration granted 
to CBS by any of its affiliated stations. Without a reasonable 
amount of such time, there would be at the outset no inducement 
to CBS to enter into affiliation agreements, and, correspondingly, 
no occasion for CBS to provide the manifold services it now ren- 
ders to its affiliates, services which they transmit to the public. 
Certainly, without a reasonable block of contiguous optioned 
time, CBS could not satisfy the want of station operators for 
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assistance in presenting the best available, balanced, most profit- 
able (to the stations), continuous programming, during non- 
option as well as option time. Indeed, it is most uncertain 
whether CBS could maintain even its central broadcasting facil- 
ities and the interconnection services for which it presently con- 
tracts. It is, of course, by the preservation of these facilities for 
continuous television use that affiliated stations and viewers are 
afforded opportunities to view popular programs broadcast from 
the centers of the entertainment world and events of great public 
interest, such as a Presidential address, as and when they occur— 
again during non-option as well as option time. 

In the last analysis, the primary fact is that contracting for 
options in block is the natural corollary of contracting with a 
single station in an individual community. Contracting with 
one station in a community, in turn, is (a) practically compelled 
by the increased complexity that would be incurred by switch- 
ing from one grouping of stations to another at frequent in- 
tervals, and (b) the natural, sensible business course for two 
parties each interested in the other’s service on a continuous 
basis. 

Viewing the whole, then, what movie producer or other 
supplier ever had this complex physical, definitional, natural 
justification for contracting in block? There was no problem in 
the movie case of serving national advertisers; of arranging for 
simultaneous showing of the same program across the country; 
of national interconnection facilities desired by all on a con- 
tinuous basis; of balanced programming in the public interest 
required of stations; of affiliations compelled by practicalities. 
In truth, the optioned time for which CBS contracts is designed 
to grant only reasonable assurance that a network as the televi- 


sion industry has come to know it—and perhaps even the indus- 
try as the public has come to know it—can exist. No law, we 
submit, has yet been interpreted to outlaw existence. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5619 


Turning next to the reasonableness of the option time provi- 
sions themselves, again KT TV has aimed wide of the significant 
facts. 

First, the most crucial fact—totally ignored in KT TV's brief, 
is that the option does not operate against contracts by CBS 
affiliated stations with other networks. Since a network by defi- 
nition is an organizational means by which occurs simultaneous 
broadcasting of an identical program by even two interconnected 
stations [cf. § 3 (p) of the Federal Communications Act, 48 Stat. 
1066 (1934), as amended, 47 U. S. C. § 153(p) (Supp. 1955)], 
and thus may include even regional network organizations [see 
F. C. C. Report on Chain Broadcasting, Chapter VII J; 47 Fed. 
Regs. § 3.23], this fact is of great practical business moment. 
See Cravath, Swaine & Moore Opinion and Memorandum, p. 49. 
Thus far, no case, we think, has held unlawful a contractual 
provision having so minimal an effect upon competitors. 

Second, even as against the station, the provisions are so cau- 
tiously drafted that, in the light of the high purposes to be 
achieved, they cannot be deemed anything but eminently rea- 
sonable. In addition to the complete freedom of the station to 
contract with other networks, the following limitations on option 
time deserve to be restated. (1) The option applies only to 


sponsored programs, thus at once eliminating any suspicion that 
the time contracted for is unrelated to the requirements of ad- 
vertisers. (2) Any program offered by CBS which the station 
“reasonably believes to be unsatisfactory or unsuitable” may be 
rejected or refused. (3) Any program offered or even already 


, “é 


contracted for which, in the station’s ““opinion’’, is contrary to the 
public interest may be rejected or refused. (4) A program may 
also be rejected or refused, when offered or even when already 
contracted for, when the station wishes to substitute a program 
of outstanding local or national importance. (5) In addition, the 
option does not apply to any program offered on less than 
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56 days’ notice. One may search the annals of reported cases or 
the files of any industry, we believe, without finding a contrac- 
tual provision so mild in protecting one party and so yielding in 
protecting the other. 

To all this, KTTV can answer only that the provision must 
mean something, emphasizing that network sponsored programs 
offered during non-option time may be broadcast by the station 
“at its election”. Of course, the option time provisions mean 
something. But that does not mean that they are exclusionary, 
or tie any program to another or are in the least tainted with 
illegality. What the network protects itself against is the utter 
caprice or bad faith of the individual station operator. When it 
is appreciated that some assurance of time is essential to the crea- 
tion and operation of a network, so little hardly can be said to 
be too much. 

The attempt to draw a pattern of similarity, then, between 
this case and the movie case comes down to the mere distortion 
or slighting of significant differing facts and the exploitation of 
a word, ‘“‘block-booking”’, which came from the movie industry. 
Quite simply, this is not the movie industry; this is not the 
movie case. 


II. BASIC REQUIRED STATIONS 


KTTV’s attack on CBS’s rule that a CBS advertiser use at 
least 52 stations within the network is equally an attempt to 
strip the meat from the bones of the television industry and 
pass off the skeleton as some other case which better serves 
KTTV’s argument. 

In point of fact, KT TV is right about only one thing, and 
that is that the option time provisions and the basic required 
rule are related parts of the network organism. As station time 
options are required to compose a network, a minimum network 
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purchase rule is necessary to insure use of the synthesis devised, 
which, in the case of CBS, is a nationwide network. This is com- 
pelled by both congenital business and physical considerations. 

The CBS Television Network, it bears repeating, is a na- 
tional advertising medium. It avails itself of national intercon- 
nection facilities on a continuous basis and otherwise has geared 
its business to attract and service national advertisers. Such ad- 
vertisers are charged a minimum amount commensurate with 
the service thus made available, which amount provides the 
viewership of 52 ‘‘basic’’ stations as the basic network unit. To 
charge less, to provide less, would be so to retrench the business 
as to disable the network from continuing its many nationally- 
scaled commitments. For the basic physical fact is that once 
interconnecting, transmission lines have been committed to one 
program, they cannot be used to transmit another program dur- 
ing the same time. Moreover, due to the limited number of 
transmission lines which may be available to one network at a 
given time or over a period of time, in some circumstances, de- 
pending on the location of the stations receiving the first pro- 
gram, the telecast of a second program by CBS over separate 
transmission lines to stations not receiving the first program 
would be impossible. In any event, probably in many cases, the 
relative cost (in terms of the audience reached) to an advertiser 
of such a second program would be prohibitive. Thus, if a num- 
ber of advertisers chose to utilize the CBS network to reach 
audiences only in 10 or 20 cities of their selection—choosing, for 
instance, the 20 stations reaching the largest audiences or sta- 
tions in cities where the advertiser desired special sales promo- 
tion—the rest of the country much of the time might well be 
cut off from any live CBS network program. In result, to force 
CBS to telecast any advertiser’s program over his selection of 
stations, however few in number or arbitrary in choice, would 
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effect the Balkanization and virtual destruction of a nationwide 
communications medium. 

Nevertheless, KTTV insists that the minimum network 
must fall beneath the wooden application of per se doctrines 
condemning “refusals to deal,” concerted or otherwise. As 
might be expected, however, upon analysis, the law is not so 
impervious to reason. 

It would serve little purpose to recite the obvious concerning 
the refusal to deal cases and quotations put together in KT TV’s 
brief. Together with the other leading decisions, they are 
sufficiently treated in the recent opinion of the District Court 
in Interborough News Co. v. The Curtis Publishing Co., 127 
F. Supp. 286, 300, n. 13 (S. D. N. Y. 1954), aff'd, 225 F. 2d 289 
(2d Cir. 1955), holding that even group refusals to deal are not 
illegal per se. See also United States v. Insurance Board of 
Cleveland, 144 F. Supp. 684, 687-698 (N. D. Ohio 1956). It 
should suffice here to repeat Judge Sugarman’s carefully drawn 
conclusion that: 


“On analysis, it seems that the boycott itself was not 
condemned as an unreasonable restraint of trade in each 
of those cases, but rather the Court condemned either 
what was sought to be accomplished by the concerted 
refusals to deal or what was the necessary result thereof.” 
[127 F. Supp. at 300.] 


Or, in other words, 


“An examination of the cases cited . . . reveals that 
in all of them the vice of illegality was inherent in the 
unlawful objectives of the combination and in the means 
employed to accomplish their purposes. . . .” [United 
States v. Insurance Board of Cleveland, supra.]| 


There is not in the case of CBS, as there was in Kiefer- 
Stewart Co. v. Seagram & Sons, 340 U. S. 211 (1951), any 
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unlawful ultimate purpose (e.g., price fixing) in CBS’s decision 
to define its medium nationally in terms of basic required sta- 
tions. There is not, as there was in Fashion Originators Guild v. 
Federal Trade Commission, 312 U. S. 457 (1941), any agree- 
ment with competitors to regulate competition among them and 
totally preclude other competitors from selling to the con- 
spirators’ customers. There is not, as there was in Associated 
Press v. United States, 326 U.S. 1 (1945), any agreement among 
competitors designedly to totally exclude some, unnecessarily, 
from the benefits of a vital service. There is merely the deci- 
sion to engage in one’s business, nationwide network broadcast- 
ing, in the manner which the nature of the business orders. 

Perhaps recognizing the absence of all such earmarks of 
suspect conduct, KT TV has confined itself to finding exclusion 
of, or monopoly ‘“‘closed town’’ leverage against, advertisers as 
the consequence of “affiliation agreement/s] including option 
time....”” Thus KT TV is brought back full circle to its original 
misunderstanding and exaggeration of option time. 

In fact, option time excludes no one from either network or 
local station advertising and gives CBS no monopoly of time on 
any station with which to “force advertisers to buy time on other 
stations in the chain.’ So far as an advertiser who wishes to 
reach the audience of more than one station but less than 52 
is concerned, he can avail himself of other networks of any size 
which presently exist or might be created, for an hour or a 
year, without any option time barrier to including CBS afhli- 
ates within his network. See p. 10, supra. Or he may agree with 
another advertiser or other advertisers and CBS to split the CBS 
Television 52 station network, each advertiser taking a conven- 
ient segment of the whole. An advertiser who wishes only a local 
audience reached by one CBS affiliated station, of course, has 
available to him (i) all the non-option time during the station's 


broadcasting day; (ii) all the spot announcement time during 
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all hours, including time adjacent to or interspersing network 
programs sponsored by national advertisers; and (iii) the very 
real opportunity to persuade the local station to accept his pro- 
gram in lieu of the network program [see pp. 10-11, supra]. In 
substance, all that is forbidden to any advertiser is the use of the 
CBS network facilities for less than they are. In the sense of the 
cases, this is not at all a refusal to deal. 

It is this analysis which lends special pertinence to KT TV’s 
counsel’s conclusion that Prairie Farmer Publishing Co. v. 
Indiana Farmer’s Guide Publishing Co., 88 F. 2d 979 (7th Cir. 
1937), cert. denied, 301 U. S. 696 (1937), rehearing denied, 
302 U.S. 773 (1937), “did not involve a refusal to deal, concerted 
or individual.” In this they are right, for no advertiser was 
excluded from advertising in any of defendant’s publications. 
It was rather that no advertiser was permitted to force upon the 
publishers a grouping of publications for joint advertising rates 
not of the publishers’ choosing. So concededly distinguished 
from the true “refusal to deal”’ cases, this ruling remains con- 


vincing authority, cited approvingly as recently as 1954 [Inter- 
borough News Co. v. The Curtis Publishing Co., supra, 127 F. 
Supp. at 300, n. 14]. What must then be conceded is that the 
Prairie Farmer case is the network case in the extreme. Exactly 
as in the Prairie Farmer case, no television advertiser is precluded 


from advertising over any station individually or through any 
network, except as a station, in its own unfettered judgment, 
prefers to commit certain time to others and has some minimal 
obligation to the network during certain hours for certain pro- 
grams. It is rather that, by the dictates of legitimate business 
choice, economic sense, physical necessity and fairness to viewers, 
an advertiser is not permitted to so abuse the use of the national 
television medium as to accomplish its destruction. That, reason 
suggests and authority confirms, cannot be deemed unlawful. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 5625 


Conclusion 


For the foregoing reasons, it is submitted that KTTV’s 
memorandum does not fairly present the facts or represent the 
law by which the legality of CBS’s business practices must be 
judged. Both the option time contractual provisions and the 
minimum network rule are so rooted in the peculiar necessities 
of the industry that they cannot be understood, let alone judged, 
apart from the industry. When such understanding is supplied, 
the Committee might well ask, could it be otherwise? The 
answer may be hard to come by—which, in a sense, is a justifica- 
tion in itself of the practices which the industry developed as 
natural to it. Beyond that, the answer, we suggest, is to be found 
in the artistic and economic growth of all those engaged in 
various endeavors within the industry. It is a fitting admonition 
that: 

‘“... We must not forget that the law is a living dynamic 

force at all times responsive to the needs of society, and not a 

mere game in the playing of which judges move about 

quotations from earlier cases as one would shift kings and 

queens on a chess-board.” [United States v. Morgan, 118 

F. Supp. 621, 688 (S. D. N. Y. 1953.] 


In their setting, we urge again that neither the option time 
provisions nor the minimum network rule violates any of the 
antitrust laws. 


January 28, 1957. 


Respectfully submitted, 


CRAVATH, SWAINE & Moore, 
Attorneys for Columbia 
Broadcasting System, Inc., 
15 Broad Street, 
New York 5, N. Y. 








